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general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
■  the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

[Arndt.  No.  1;  Doc.  No.  0294-S] 

General  Administrative  Regulations; 
Standards  for  Approval;  Standard 
Reinsurance  Agreement 

;  AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  7 
CFR  part  400,  subpart  L,  Standards  for 
Approval:  Standard  Reinsurance 
Agreement  (Agreement),  effective  for 
the  1993  and  subsequent  reinsurance 
'  years,  to  reduce  the  amoimt  of  premium 
surplus  the  company  reinsured  under  an 
Agreement  must  retain  to  write  a  given 
premium  volume  of  multiple  peril  crop 
insurance  (MPCI).  The  intended  effect  of 
this  rule  is  to  increase  the  total  volume 
of  premium  a  company  may  write  under 
the  Agreement. 

DATES:  This  final  rule  is  effective  on 
August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (703)  235-1168. 

2  SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
j  procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
[  these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations 
remains  unchanged, 
t  FCIC  has  determined  that  this  rule 
relates  to  internal  agency  management 
and  is  not  subject  to  the  notice  and 
comment  provisions  of  5  U.S.C.  553.  The 


rule  shall  therefor  be  effective  upon 
publication  in  the  Federal  Register. 

Further,  since  this  action  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  No.  12291. 

This  action  is  also  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
■provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Manager,  FCIC,  has  certified  to 
the  Office  of  Management  and  Budget 
(OMB)  that  these  final  regulations  meet 
the  applicable  standards  provided  in 
section  2(a)  and  2(b)(2)  of  Executive 
Order  12778, 

Background 

The  current  "Standards  for  Approval", 
as  published  in  the  Code  of  Federal 
Regulations  (CFR)  are  too  restrictive 
and  impose  unnecessary  limitations  on 
the  amount  of  premium  volume  which 
reinsured  companies  must  have  in  order 
to  write  a  maximum  value  of  multiple 
peril  crop  insurance  (MPCI). 

Section  400.161,  Definitions,  contained 
in  7  CFR  part  400,  subpart  L, 

Reinsurance  Agreement — Standards  for 
Approval  for  the  1988  and  Subsequent 
Crop  Years  currently  defines  “MPUL"  in 
subsection  (i)  as  follows: 

MPUL  means  the  maximum  probable 
underwriting  loss  that  an  insurer  can 
sustain  on  policies  it  intends  to  reinsure 
with  FCIC,  after  adjusting  for  the  effect 
of  any  reinsurance  agreement  with 
FCIC,  and  any  outside  reinsurance 
agreements,  as  evaluated  by  FCIC. 

Although  FClC’s  current  definition  of 
"MPUL”  refers  to  maximum  probable  as 
opposed  to  maximum  possible, 
maximum  possible  is  preferred.  MPUL  is 
the  amount  of  loss  the  company  may 
accumulate  at  a  gross  loss  ratio  which 


FCIC  uses  to  determine  the  maximum 
premium  which  FCIC  will  allow  a 
company  to  write.  The  amount  of 
"probable”  underwriting  loss  that  a 
company  may  sustain  at  a  given 
premium  level  is,  of  necessity,  an 
estimate.  The  amount  of  "possible” 
underwriting  loss  a  company  may 
sustain  at  a  given  premium  level  is 
simply  a  mathematical  computation.  By 
computing  MPUL  on  the  possible  loss, 
FCIC  uses  a  more  certain  number  and 
has  adjusted  its  formula  to  factor  in  the 
greater  loss  factor  resulting  from  the 
definition  changes.  Therefore,  the 
definition  for  "MPUL”  has  been  changed 
to  refer  to  "maximum  possible 
underwriting  loss.” 

The  surplus  is  a  Hnancial  cushion  or 
buffer  protecting  the  company  against 
shocks  in  the  marketplace.  The  larger 
the  cushion  relative  to  a  company’s 
liabilities  the  stronger  the  firm.  The 
insurer’s  surplus  limits  established  by 
these  regulations  limit  the  amount  of 
new  business  the  company  can  write. 
Adequate  surplus  is  needed  by  a 
company  to  absorb  imforeseen 
underwriting  losses  or  operating  costs, 
absorb  declines  in  the  value  of  the 
investment  portfolio,  allow  adequate 
loss  reserves,  and  finance  future  growth 
in  written  premiums. 

For  the  1992  reinsurance  year,  FCIC 
used  retained  premium  in  each  state  and 
fund  to  determine  whether  or  not  a 
company  possessed  adequate  surplus  to 
secure  “potential”  liability  at  a  400  loss 
ratio  for  the  ultimate  net  premium 
volume  retained  even  though  the  1992 
Agreement  allowed  a  non-proportional 
sharing  of  underwriting  losses  to  a  500 
loss  ratio. 

Effective  for  the  1993  reinsurance 
year,  FCIC  intends  to  provide  for  risk 
sharing  to  a  500  loss  ratio  or  the  revised 
MPUL  which  will  ensure  adequate 
surplus  is  required  for  any  level  of  risk 
sharing  assumed  under  the  Agreement. 

Section  400.170,  General 
qualifications,  provides  a  mechanism 
for  determining  the  amount  of  surplus 
that  an  insurer  must  have  in  order  to 
qualify  for  and  to  receive  an  Agreement 
with  FCIC.  Section  400.170(c)  currently 
states: 

Have  surplus,  as  reported  in  its  most  recent 
financial  statement,  that  is  at  least  equal  to 
the  MPUL  for  the  gross  premium  proposed  to 
be  reinsured  times  the  appropriate  Minimum 
Surplus  Factor,  found  in  the  Minimum 
Surplus  Table.  For  the  purposes  of  the 
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Minimum  Surplus  Table,  an  insurer  is 
considered  to  issue  policies  in  a  state  if  at 
least  2  and  one-half  percent  (2V^)  of  all  its 
reinsured  gross  premium  is  written  in  that 
state: 


Minimum  Surplus  Table 


Number  of  States  In 
which  a  company  issues 
FCtC-reinaured  poiioies: 

Minimum  surplus  factor 
(muWply  by  undenwiting 
loss  at  a  400  loss  raSoi) 

8 

2  through  10 . . . 

5 

11  or  more . . 

4 

FQC  herein  changes  8  400.170(c)  to 
address  the  issue  of  whether  the  state 
MPUL  factors  consider  retained 
premium  in  each  fund  and  each  state 
which  currently  inflates  the  premium 
surplus  requirements  by  using  two 
factors  for  the  MPUL,  eliminating  the 
current  factors  of  4, 5,  or  8.  depending  on 
the  number  of  states  in  whidt  the 
company  currently  writes.  The  Minimum 
Surplus  Table  in  8  400.170(c)  is  dianged 
to  read  as  follows: 


Minimum  Surplus  Table 


Number  of  States  In 
which  a  company  issues 
FCtOreinaurBd  policies 

Mirwnum  surplus  factor 
(multiply  by  MPUL) 

1  through  10 . . . 

2J 

EO 

This  change  will  apply  to  the  1993. 
and  subsequent  Agreements,  effective 
on  or  after  July  1, 1992,  and  only  affects 
companies  under  an  Agreement 
The  Standards  for  Approval  for  the 
Agreement  are  for  the  protection  of 
FCIC  The  changes  proposed  herein 
have  the  effect  of  reducing  the  surplus 
required  and  do  not  increase  die 
requirements  for  approval  for  any 
company. 

For  these  reasons,  FCIC  has 
determined  that  this  rule  relates  to 
internal  agency  management  and  is  not 
subject  to  the  notice  and  comment 
provisions  of  S  U.S.C.  553.  The  rule  shall 
therefore  be  effective  upon  publication 
in  the  Federal  Register. 

list  of  Subjects  in  7  CFR  Part  400 
Crop  Insurance. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  General 
Administrative  Regulations — Standards 
for  Approval:  Standard  Reinsurance 
Agreement  (7  CFR  part  400.  subpart  L), 
effective  for  the  19^  and  succeeding 


reinsurance  years,  in  the  following 
instances: 

1.  Authority:  The  authority  citation  for 

7  CFR  pfairt  400,  subpart  L,  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  1501-1520. 

2. 7  CFR  400.161(i)  is  revised  to  read 
as  follows: 

8  400.161  Deftnitlons. 
***** 

(i)  MPUL  means  the  maximum 
possible  underwriting  loss  that  an 
insurer  can  sustain  on  policies  it  Intends 
to  reinsure  with  FCIC,  after  adjusting  for 
the  effect  of  any  reinsurance  agreement 
widi  FCIC,  and  any  outside  reinsurance 
agreements,  as  evduated  by  FCIC. 
***** 

3. 7  CFR  400.170(c)  is  revised  to  read 
as  follows: 

8  400.170  General  Qualifications 
***** 

(c)  Have  surplus,  as  reported  in  its 
most  recent  financial  statement  that  is 
at  least  equal  to  the  MPUL  for  the  gross 
premium  proposed  to  be  reinsured  times 
the  appropriate  Minimum  Surplus 
Factor,  found  in  the  Minimum  Surplus 
Table.  For  the  purposes  of  the  Minimum 
Surplus  Table,  an  insurer  is  considered 
to  issue  policies  in  a  state  if  at  least  2 
and  one-half  percent  (2V^%)  of  all  its 
reinsured  gross  premium  is  written  in 
that  state. 


Minimum  Surplus  Table 


Number  of  States  In 
which  a  company  issues 
FCIC-reinsured  policies 

Minimum  surplus  factor 
(multiply  by  MPUL) 

1  through  10 . . 

2.5 

11  nr  mnm . 

EO 

*  *  *  *  * 

Done  in  Washington,  DC  on  May  22, 1992. 
Jane  A.  Wittmeyer, 

Deputy  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  92-18593  Fried  6-5-92;  8:45  am] 
MUJNG  CODE  S41(MIS-«I 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

RIN  3150-A005 

Codas  and  Standards  for  Nuclear 
Power  Plants 

AOENCV:  Nuclear  Regulatory 

Commission. 

action:  Fmal  rule. 


summary:  The  Commission  is  amending 
its  regulations  to  incorporate  by 
reference  the  1986  Addenda.  1987 
Addenda.  1988  Addenda,  and  1989 
Edition  of  Section  III,  Division  1.  of  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  and  the  1986 
Addenda,  1987  Addenda,  1988  Addenda, 
and  1989  Edition  of  Section  XL  Division 
1.  of  the  ASME  Code.  The  final  rule 
imposes  an  augmented  examination  of 
reactor  vessel  shell  welds  and  separates 
the  requirements  for  inservice  testing 
fi^m  those  for  inservice  inspection  by 
placing  the  requirements  for  inservice 
testing  in  a  separate  paragraph.  The 
ASME  Code  addenda  and  edition 
incorporated  by  reference  provide 
updated  rules  for  the  construction  of 
components  of  light-water-cooled 
nucleeu*  power  plants,  and  for  the 
inservice  inspection  and  inservice 
testing  of  those  components.  This  final 
rule  permits  the  use  of  improved 
methods  for  construction,  inservice 
inspection,  and  inservice  testing  of 
nudear  power  plant  components; 
requires  expedited  implementation  of 
the  expanded  reactor  vessel  shell  weld 
examinations  specified  in  the  1989 
Edition  of  Section  XI;  and  more  clearly 
distinguishes  in  the  regiriations  the 
requirements  for  inservice  testing  from 
those  for  Inservice  inspection. 

EFFECTIVE  DATE:  September  8, 1992.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Office  of  the  Director  of 
the  Office  of  the  Federal  Register  as  of 
September  8. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  G.C.  Millman,  Division  of 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Re^atory  Commission,  Washington, 

DC  20555,  Telephone:  (301)  492-384a 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  31. 1991  (56  FR  3796),  the 
Nuclear  Regulatory  Commission 
published  in  the  Federal  Renter  a 
proposed  amendment  to  its  regulation, 

10  CFR  part  50,  “Domestic  Licensing  of 
Production  and  Utilization  Facilities,**  to 
update  the  reference  to  editions  and 
addenda  of  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code). 
This  proposed  amendment  would  revise 
8  50.55a  to  incorporate  by  reference  the 
1986  Addenda,  1967  Addenda.  1968 
Addenda,  and  1989  Edition  of  Section 
UI.  Division  1,  of  the  ASME  Code,  and 
the  1966  Addenda,  1987  Addenda,  1968 
Addenda,  and  1989  Edition  of  Section 
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XI,  Division  1,  of  the  ASMS  Code,  with  a 
specified  modification.  The  modification 
would  require  implementation  of  certain 
requirements  for  containment  isolation 
valve  (QV)  testing  that  appear  in 
Section  XI  Subsection  IWV  prior  to  the 
1988  Addenda,  but  which  do  not  appear 
in  the  later  addenda.  The  amendment 
would  impose  an  augmented 
examination  of  reactor  vessel  shell 
welds,  and  separate  in  the  regulations 
the  requirements  for  inservice  testing 
from  those  for  inservice  inspection  by 
placing  the  requirements  for  inservice 
testing  in  a  separate  paragraph. 

Summary  of  Comments 

Interested  parties  were  invited  to 
submit  written  comments  for 
consideration  in  connection  with  the 
proposed  amendment  by  April  10, 1991. 
Comments  were  received  from  29 
separate  sources.  These  sources 
consisted  of  23  utilities,  one  service 
organization  representing  four  nuclear 
power  plants,  the  Nuclear  Management 
and  Resources  Council  (NUMARC),  one 
owners  group  (BWR  Ovraers  Group 
(BWROG)),  one  state  entity  (Illinois 
Department  of  Nuclear  Safety  (IDNS)), 
one  public  citizens  group  (Ohio  Citizens 
for  Responsible  Energy  (OCRE)),  and 
one  independent  consultant. 

The  submitted  comments  generally 
addressed  one  of  the  following  subject 
areas:  (1)  The  incorporation  by  reference 
of  the  specified  later  addenda  and 
edition  of  Section  III,  Division  1,  and 
Section  XI,  Division  1,  of  the  ASME 
Code  into  §  50.55a;  (2)  the  endorsement 
of  comments  submitt^  by  NUMARO, 

(3)  the  proposed  modification  to  Section 
XI  Subsection  IWV  rules  for  CTV  testing; 

(4)  the  proposed  augmented  reactor 
vessel  examination;  (5)  the  separation  of 
the  rules  for  inservice  inspection  and 
inservice  testing;  (6)  the  easting  scope 
of  §  50.55a  for  pump  and  valve  testing; 
and  (7)  the  potential  endorsement  in 

§  50.5^  of  ASME/ ANSI  OM  part  4  on 
snubbers. 

Those  who  commented  on  the 
updating  of  existing  references  to 
S^tion  III  and  Section  XI  of  the  ASME 
Code  in  S  S0.55a  generally  noted  their 
approval.  One  commentor,  however, 
expressed  significant  concern  with  the 
new  provisicm  initially  specified  in  the 
Section  XI 1088  Addei^a  which 
expands  the  existing  requirement  to 
examine  one  circumferential  and  one 
longitudinal  reactor  vessel  shell  weld 
during  the  2nd  and  subsequent 
inspection  intervals  to  essentially  100 
percent  of  aU  reactor  vessel  shell  weld 
during  those  intervals.  Volumetric 
examination  of  all  reactor  vessel  shell 
welds  during  the  first  inspection  interval 
has  been  a  requirement  m  Section  XI 


since  the  1975  Addenda.  The  commentor 
believes  that  the  expanded  examination 
is  unnecessary  and  that  examination 
efforts  should  focus  on  the  beltline 
welds  or  welds  that  exceed  a  specified 
fluence  level.  The  NRC  agrees  with  the 
ASME  action  to  expand  the  reactor 
vessel  examination  on  the  basis  that  the 
importance  of  the  reactor  vessel,  and 
previous  unexpected  cracking  of 
primary  coolant  pressure  boundary 
components,  requires  that  the  expanded 
examinations  be  performed  to  ensure 
the  integrity  of  the  reactor  vessel.  The 
importance  of  reactor  vessel  integrity  in 
protecting  the  public  health  and  safety 
demands  that  periodic,  comprehensive 
inservice  examinations  of  the  reactor 
vessel  be  made  to  ensure  that  structured 
degradation,  if  it  occurs,  does  not  go 
undetected.  Although  the  beltline  welds 
do  receive  the  highest  radiation,  there  is 
simply  no  assurance  that  service 
induced  cracking  would  be  limited  to 
those  welds.  An  examination  once  every 
ten  years  of  essentially  100  percent  of  all 
reactor  vessel  shell  welds  is  both 
reasonable  and  necessary. 

The  comments  submitted  by 
NUMARC  relate  to:  (1)  The  proposed 
endorsement  of  a  later  edition  and 
addenda  of  the  ASME  Code,  which 
NUMARC  considers  to  be  a  positive 
step;  (2)  the  proposed  modification  to 
Se^on  XI  Subsection  IWV  (Le.,  the 
reference  to  part  10  of  ASME/ ANSI 
OMa-1988  Addenda  to  ASME/ ANSI 
OM-1987  (OM  Part  10)),  which 
NUMARC  considers  to  be  inappropriate 
and  unnecessary  on  the  basis  that  10 
CFR  part  50,  Appendix  ]  testing  is 
adequate;  (3)  the  proposed  augmented 
reactor  vessel  examination,  which 
NUMARC  recognizes  to  be  importEmt, 
but  suggests  that  more  flexibility  be 
incorporated  into  the  implementation 
provisions;  and  (4)  the  scope  of  §  50.55a 
which  NUMARC  believes  should  not  be 
influenced  by  Generic  Letter  89-04. 
Approximately  one-half  of  the  utility 
commentors  spedfically  endorsed  the 
comments  by  NUMARC.  In  general, 
comments  from  the  other  utilities  were 
consistent  with  one  or  more  of  the 
comments  from  NUMARC.  The 
comments  fix>m  NUMARC  are  discussed 
below,  along  with  comments  from  others 
on  the  same  subject. 

Most  of  the  comments  addressed,  in 
part  the  proposed  modification  to 
Section  U  Subsection  IWV  rules  for 
containment  isolation  valve  testing. 
Utility  comments  supported  the 
NUMARC  comment  which  expressed 
the  beUef  that  the  current  Appendix } 
cmitainment  leakage  testing  program 
already  provides  an  adequate  basis  for 
assessing  and  controlling  containment 


leakage  and  that  the  modification  could 
result  in  a  valve  having  to  be  declared 
inoperable  immediately,  in  spite  of  the 
fact  that  the  total  containment  leakage 
may  be  substantially  less  than 
allowable.  NUMARC  suggested  that,  in 
lieu  of  reinstating  requirements  for 
specific  valves,  NRC  recommend  to  the 
ASME  Operations  &  Maintenance 
(O&M)  Committee  that  it  perform  a 
comprehensive  review  of  the  testing 
requirements  for  containment  isolation 
valves  and  acceptance  standards  for 
those  tests.  IDNS  agreed  with  the  NRC 
position  that  the  requirements  for 
leakage  rate  analysis  and  provisions  for 
corrective  action  should  be  maintained, 
but  believed  that  it  would  be  less 
confusing  for  licensees  if  those 
requirements  were  incorporated  into  the 
existing  requirements  for  Type  C  testing 
in  Appendix ).  OCRE  strongly  supported 
the  action  by  NRC  to  modify  the  Section 
XI  rules  for  CIV  testing. 

The  NRC  concern  that  resulted  in  the 
proposed  modification  to  Section  XI 
Subsection  IWV  stems  from  the  findings 
of  two  reviews  and  a  follow-on  study  of 
Appendix )  leak  test  results.  The  overall 
finings  show  that  valve  leakage  is  the 
primary  contributor  to  occurrences  of 
containment  unavailability  and  that 
such  occurrences  generally  involve 
small,  rather  than  large,  leaks.  Risk  to 
the  public  from  small  leakage  events  is 
very  low,  but  the  NRC  is  concerned  that 
eliminating  the  existing  Section  XI 
requirement  to  analyze  leakage  rates 
and  to  take  corrective  action  in  the 
event  of  abnormally  high  leakage  rates 
for  those  CIVs  that  do  not  provide  a 
reactor  coolant  system  pressure 
isolation  function  could  reduce  the 
ability  to  detect  degrading  valves  and, 
thereby,  could  permit  an  unacceptable 
reduction  in  the  present  safety  margin 
associated  with  the  leak  tight  integrity 
of  those  CTVs  and,  ther^y,  the 
containment 

It  was  specifically  noted  in  the 
proposed  rule  that  the  NRC  was 
interested  in  receiving  comments  on  the 
discussed  basis  for  and  content  of  the 
proposed  modification,  and  was 
particularly  interested  in  receiving 
comments  that  would  provide  insight 
and  Justification,  based  upon  plant 
experiences,  relative  to  the  need  for 
reusing  or  possibly  eliminating  the 
proposed  modification.  Many  comments 
were  received  that  express  concern  with 
the  proposed  modification.  However, 
these  comments,  which  generally  state 
the  opinion  that  Appendix  ] 
requirements  are  adequate  and 
sufficient  with  regard  to  ensuring 
containment  integrity,  are  of  a 
qualitative  nature  and  no  specific  plant 
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data  or  operational  experiences  were 
provided  or  referenced  that  updated  the 
results  of  the  earlier  studies.  No 
additional  substantive  information  was 
provided  for  the  NRC  to  consider 
relative  to  the  need  for  revisir^  or 
possibly  eliminating  the  proposed 
modification.  It  has  not  l^en 
demonstrated,  by  analysis  of  more 
recent  and  comprehensive  containment 
leakage  test  data,  that  containment 
leakage  integrity  can  be  maintained  at 
an  acceptable  level  without  continued 
implementation  of  the  existing 
Appendix  ]  valve  leak  rate  test  program 
in  conjunction  with  the  Section  XI 
requirement  for  analysis  of  leak  rates. 

Consistent  with  the  comment  by 
NUMARC,  the  NRC  staff  discussed  the 
basis  for  OM  part  10  CFV  testing 
requirements  with  representatives  from 
the  ASME  O&M  Committee.  Based  on 
these  discussions  and  in  concert  with 
the  O&M  Committee  organization,  the 
O&M  Committee  has  initiated  action  to 
(1)  perform  a  comprehensive  review  of 
OM  part  10  CFV  testing  requirements 
and  acceptance  standards  and  (2) 
develop  a  basis  document  that  would 
provide,  as  a  minimum,  a  docxunented 
basis  for  not  including  the  requirements 
for  analysis  of  leakage  rates  and 
corrective  actions  in  OM  part  10  for 
those  CIVs  that  do  not  provide  a  reactor 
coolant  system  pressure  isolation 
function.  The  NRC  will  reevaluate  the 
need  for  the  modification  to  Section  XI 
Subsection  IWV,  following  review  of 
this  basis  document.  It  is  anticipated 
that  this  will  occur  as  part  of  a  future 
rulemaking  proceeding  that  will  address 
the  incorporation  by  reference  of  the 
ASME  O&M  Code  into  §  50.55a. 

In  the  meantime,  this  Hnal  rule 
incorporates  by  reference  the  1988 
Addenda  and  1989  Edition  of  Section  XI, 
Division  1,  with  a  specified  modification 
for  CrV  testing  that  is  provided  in  a  new 
§  50.55a(b](2)(vii).  The  modification 
substantially  preserves  the  existing 
requirements  for  analysis  of  lecdcage 
rates  and  corrective  actions  that  exist  in 
Subsection  IWV  prior  to  the  1988 
Addenda.  Specifically,  the  modification 
requires  that  licensees  implement  the 
requirements  of  Paragraph  4.2.2.3(e), 
“Ajialysis  of  Leakage  Rates,"  of  part  10 
and  Paragraph  4.2.2.3(f),  “Corrective 
Action,”  of  part  10,  in  addition  to  the 
requirements  of  Paragraph  4.2.2.2  of  part 
10,  for  all  Category  A  valves  that  are 
CIVs,  regardless  of  whether  or  not  they 
provide  a  reactor  coolant  system 
pressure  isolation  function.  Because 
paragraph  4.2.2.3(e)  of  part  10  is 
specified  in  the  modification  rather  than 
the  existing  IWV-3428.  the  existing 
Section  XI  requirement  is  somewhat 


relaxed  by  permitting  valve 
combinations  rather  than  specific  valves 
to  be  analyzed.  This  recognizes  that,  in 
the  past,  requests  for  relief  have  been 
granted  where  design  constraints 
necessitate  testing  combinations  of 
valves  with  permissible  leak  rate  limits 
applied  to  valve  groups.  The  specified 
modification  does  not  require  the 
present  practice  of  trending  NPS  6  and 
larger  valves  because  that  requirement 
has  not  been  carried  from  IWV-3427(b) 
to  OM  part  10. 

Section  XI  Subsection  IWV  (1988 
Addenda  and  1989  Edition),  Subsection 
IWP  (1988  Addenda  and  1989  Edition), 
and  Subsection  IWF  (1987  Addenda, 

1988  Addenda,  and  1989  Edition) 
reference  ASME/ ANSI  OM  part  10, 
ASME/ ANSI  OM  part  6,  and  ASME/ 
ANSI  OM  part  4,  respectively.  During 
preparation  of  this  final  rule,  it  was 
recognized  that  Table  rWA-1600-1  in 
the  applicable  Section  XI  addenda  and 
edition  specifies  a  nonexistent  revision 
for  OM  part  10  dnd  part  6,  and  does  not 
.specifically  identify  the  applicable 
revision  for  OM  part  4.  The  Section  XI 
Subcommittee  on  Inservice  Inspection 
has  taken  action  to  correct  the  revision 
reference,  which,  for  these  standards, 
should  be  the  ANSI/ ASME  OMa-1988 
Addenda  to  the  ASME/ ANSI  OM-1987 
Edition.  To  ensure  that  licensees  are 
aware  of  the  correct  revision  reference 
to  the  OM  standards,  an  additional 
modification,  §  50.55a(b)(2)(vlii),  has 
been  added  to  specify  that  the  OMa- 
1988  Addenda  is  the  applicable  revision 
to  the  OM-1987  Edition  for  OM  part  4, 
part  6,  and  part  10  when  using  the  noted 
Section  XI  addenda  and  edition. 

The  NUMARC  comment  relative  to 
the  proposed  augmented  examination  of 
the  reactor  vessel  indicates  an 
understanding  of  the  NRC  position  on 
the  need  for  this  examination,  but  notes 
concern  with  the  specifics  of  the 
proposed  implementation.  Specifically, 
NUMARC  expresses  concern  that:  (1) 
Better  utilization  of  available  inspection 
resources  could  be  accomplished  by 
limiting  application  of  the  augmented 
inspection  program  to  the  reactor  vessel 
beltline  shell  welds,  or  by  limiting 
implementation  of  the  augmented 
examination  to  reactor  vessel  shell 
welds  that  exceed  a  specific  neutron 
flux  exposure  (this  comment  differs  from 
the  one  utility  comment  noted  above 
relative  to  updating  later  edition  and 
addenda  of  Section  XI  in  that  it  only 
refers  to  the  augmented  examination): 

(2)  tooling  for  the  older  Boiling  Water 
Reactors  (BWRs)  may  generally  not  be 
available  in  the  time-fi'ame  needed;  (3) 
only  those  reliefs  which  address  the 
scope  and  extent  of  shell  weld 


examinations  should  be  revoked,  and 
they  should  be  revoked  on  a  plant 
specific  basis;  and  (4)  the  NRC  should 
state  its  willingness  to  accept  requests 
for  specific  new  exemptions,  based  on 
the  availability  of  suitable  equipment 
and  technology  at  the  time  of  the 
scheduled  inspection  and  the 
appropriate  technical  justification. 

Other  comments  on  the  augmented 
examination  include  those  from: 
BWROG,  which  noted  concern  for  those 
plants  close  to  the  end  of  the  current 
interval  that  could  not  practically 
incorporate  the  augmented  examination 
into  the  current  interval  and  would  have 
to  perform  that  examination  during  the 
first  period  of  the  next  interval  (Note: 
The  deferred  augmented  examination 
may  be  used  as  a  substitute  for  the 
reactor  vessel  shell  weld  examination 
normally  scheduled  for  the  interval  in 
which  the  deferred  examination  was 
performed  (§  50.55a(g)(6)(ii)(A)/3y, 
therefore,  the  impact  of  deferring  the 
augmented  examination  will  be 
reduced):  BDNS,  which  strongly  supports 
the  NRC  position  regarding  the 
augmented  examination  of  the  reactor 
vessel:  and  OCRE,  which  also  strongly 
supports  the  augmented  examination 
and  notes  that  the  exeunination  will  not 
only  provide  an  additional  assurance  of 
safety,  but  will  aid  in  understanding 
aging  degradation  phenomena  which 
will  assist  licensees  that  wish  to  pursue 
license  renewal. 

The  NRC  position  with  regard  to  the 
augmented  examination  of  the  reactor 
vessel,  as  previously  stated  in  the 
Supplementary  Information  to  the 
proposed  rule,  is  that  degradation  of 
reactor  vessel  materials  has  become 
more  of  a  concern  recently,  because:  (1) 
Results  ft-om  irradiation  surveillance 
material  tests  show  that  certain  reactor 
vessel  materials  undergo  greater 
radiation  damage  than  previously 
expected,  (2)  indications  from 
operational  data  show  that  stress 
corrosion  cracking  of  BWR  reactor 
vessels  is  more  probable  than  was 
thought  several  years  ago,  and  (3) 
significant  service  induced  cracking  has 
occurred  in  large  vessels  (i.e., 
pressurizer,  steam  generators)  designed 
and  fabricated  to  the  ASME  Code.  It  is 
the  judgment  of  the  NRC  that  because 
of  new  information  and  previous  limited 
examinations  of  reactor  vessels,  there 
may  exist  a  substantially  greater 
potential  for  reactor  vessel  degradation, 
in  all  areas  of  the  reactor  vessel,  than 
previously  considered  and  that 
maintenance  of  the  level  of  protection 
presumed  by  the  regulations  requires 
more  than  compliance  to  existing 
regulatory  requirements.  The  NRC  has 


Federal  Register  /  Vol.  57.  Na  152  /  Thursday.  Augpst  6.  1992  /  Rules  and  Regulations  34669 


detennined  that  the  augmented 
examination  of  reactor  vessels  will 
result  in  a  substantial  increase  in  the 
overall  protection  of  the  public  health 
and  safety,  and  that  the  costs  of 
in^>lementation  are  justified  in  view  of 
the  increased  protection.  The  backfit 
analysis  required  by  §  50.109, 
“Backfitting.’*  is  provided  as  part  of  the 
regulatory  analysis  that  supports  this 
final  rule. 

However,  the  NRC  agrees  with 
comments  that  additioi^  flexibility  and 
specificity  will  improve  implementation 
of  the  augmented  examination  of  reactor 
vessel  examination.  To  this  end.  the 
augmented  examination  of  reactor 
vessel  shell  welds  specified  in  this  final 
rule  includes  the  following  new 
provisions  and  clarifications:  (1)  The 
revocation  of  previously  granted  refiefs 
is  limited  to  those  reliefs  that  deal  with 
the  extent  of  volumetric  examination  of 
reactor  vessel  shell  welds;  (2)  the 
augmented  examination  will  be 
performed  in  accordance  with  the 
section  XI  edition  and  addenda 
applicable  to  the  inspection  interval  in 
which  the  examination  is  actually 
performed;  (3)  “essentially  100%”  as 
used  in  S  50.55a(g)(6}(ii)(A)  means 
"more  than  90  percent  of  the 
examination  v^ume  of  each  weld, 
where  the  reduction  in  examination 
volume  is  due  to  interference  from 
another  component,  or  part  geometry;” 
(4)  licensees  that  defer  the  augmented 
examination  to  the  next  interval  are 
permitted  to  retain  all  existing  approved 
reliefs  for  the  current  interval;  (5) 
licensees  with  fewer  than  40  months 
I  remaining  in  the  inspection  interval  in 
effect  when  the  rule  becomes  effective 
are  permitted  to  extend  the  interval  in 
accordance  with  the  provisions  of 
section  XI  (1989  Edition)  IWA-2430(d); 
(6)  licensees  that  are  imable  to  satisfy 
completely  the  requirements  for  the 
augmented  examination  may  request  to 
perform  alternate  examinations  in 
accordance  with  §  50.55a(g](6)(ii)(A](5). 
These  items  are  addressed  in^vidually 
in  the  discussion  below  regarding 
provisions  of  the  augmented  reactor 
vessel  shell  weld  examination. 

Section  50.55a(g)(6)(ii)  addresses 
,  augmented  inservice  inspection 

\  programs  for  those  systems  and 

components  for  which  the  Commission 
f  determines  that  added  assurance  of 

r  Structural  reliability  is  necessary.  For 

'  that  purpose,  and  consisent  with  the 
discussion  in  this  final  rule, 
i  50.55a(g](6)(ii)(A)  has  been  added  to 
require  expedited  implementation  of  the 
reactor  vessel  shell  weld  examinations 
specified  in  the  1989  Edition  of  section 
IQ,  Division  1,  in  item  Bl.lO,  “Shell 


Welds,”  of  Examination  Category  B-A, 
“Pressure  Retaining  Welds  in  Reactor 
Vessel,”  in  Table  2500-1  of  subsection 
rWB,  “Requirements  for  Class  1 
Components  of  Light-Water  Cooled 
Power  Plants.” 

In  order  to  ensure  the  applicability  of 
the  new  augmented  examination  to  all 
licensees.  S  50.55a(g](6)(ii)(A](i)  revokes 
all  previously  grant^  reliefs  relating  to 
the  extent  of  volumetric  examination  of 
the  reactor  vessel  shell  welds  that  apply 
to  examinations  for  the  inservice 
inspection  interval  that  is  in  effect  when 
the  rule  becomes  effective  subject  to  a 
specified  modification.  Limiting  the 
revocation  of  previously  granted  reliefs 
to  those  that  deal  with  the  extent  of  the 
volumetric  examination  permits  the 
retention  of  those  approved  reliefs  that 
deal  with  issues  such  as  specification  of 
calibration  blocks.  Licensees  that 
choose  to  defer  the  augmented 
examination  to  the  next  interval  in 
accordance  with  $  50.55a(g){6)(ii)(A)(d) 
should  note  that  paragraph  (/v)  of  that 
section  modifies  the  revocation  of 
approved  reliefs  to  permit  retention  of 
previously  approved  reliefs  for  the 
current  interval  when  the  augmented 
examination  in  deferred.  This  provision 
recognizes  that  plants  that  previously 
received  relief  from  the  section  XI 
reactor  vessel  shell  weld  examination 
and  satisfy  the  condition  to  defer  the 
augmented  examination  may  find  it 
impractical  to  implement  the  section  XI 
examination  during  the  emrent 
inspection  interval. 

Action  50.55a(g)(6)(ii)(A)(2]  requires 
all  licensees  to  implement  the  specified 
augmented  examination  of  reactor 
vessels  during  the  inspection  interval  in 
effect  when  this  rule  becomes  effective, 
subject  to  conditions  specified  in 
S  50.55a(g)(6)(ii){A)(J)  and  (4).  Section 
50.55a[g)(6)(ii](A)(2]  specifically  permits 
the  use  of  the  augmented  examination, 
when  not  deferred,  as  a  substitute  for 
the  reactor  vessel  shell  weld 
examinations  scheduled  for  the 
inspection  interval  in  effect  when  the 
rule  becomes  effective,  and  specifies 
that,  for  the  purpose  of  this  rule, 
“essentiaUy  100  percent”  as  used  in 
Table  IWB-2500-1  means  “more  than  90 
percent  of  the  examination  volume  of 
each  weld,  where  the  reduced 
examination  volume  is  due  to 
interference  from  another  component  or 
part  geometry.”  This  is  consistent  with 
section  XI  Code  Case  N-460,  which 
previously  has  been  approved  for  use  in 
Regulatory  Guide  1.147.  It  is  recognized 
that  it  may  be  necessary  to  implement  a 
combination  of  internal  and  external 
diameter  examinations  to  achieve 
“essentially  100%”  examination  volume 


coverage  for  each  weld.  A  clarification 
has  been  Included  in  this  section  to  note 
that  the  augmented  examination  may  be 
used  as  a  substitute  for  the  reactor 
vessel  shell  weld  examination  in  the 
interval  in  effect  when  the  rule  becomes 
effective  when  the  augmented 
examination  is  not  deferred.  This  is  a 
reinforcement  of  8  50.55a(g](6Kii)(AK3), 
as  it  appears  in  both  the  proposed  and 
final  rule,  which  specifies  that  the 
deferred  examination  may  not  be  used 
as  a  substitute  for  the  reactor  vessel 
shell  weld  examination  scheduled  for 
implementation  during  the  inservice 
inspection  interval  in  effect  when  the 
rule  becomes  effective. 

The  NRC  recognizes  that  plants  with 
fewer  than  40  months  remaining  in  the 
inspection  interval  when  this  rule 
be<x>mes  effective  may  find  it 
impractical  to  implement  the  augmented 
examination  of  the  reactor  vessel  during 
that  inspection  intervaL  Therefore, 

8  50.55a(g)(6}(ii)(A)(J)  permits  plants 
with  fewer  than  40  months  remaining  in 
the  inspection  interved  when  this  rule 
becomes  effective  to  defer  the 
augmented  examination  until  the  first 
period  of  the  next  inspection  interval. 
However,  this  same  paragraph 
specifically  prohibits  the  use  of  the 
deferred  augmented  examination  as  a 
substitute  for  reactor  vessel  shell  weld 
examinations  scheduled  for  the 
inspection  interval  in  effect  when  the 
rule  becomes  effective.  The  intent  is  to 
ensure  that  the  examinations  are 
deferred  only  when  necessary  and  not 
to  have  the  rule  encourage  a  40-month 
delay  in  reactor  vessel  shell  weld 
examinations.  Further, 

8  50.55a(g)(6)(ii)(A)(5)  permits  using  the 
deferred  examination,  with  a  condition, 
as  a  substitute  for  reactor  vessel  shell 
weld  examinations  scheduled  for  the 
inspection  interval  in  which  the  deferred 
examinations  are  performed.  The 
condition  is  that  subsequent  reactor 
vessel  shell  weld  examinations  for 
successive  inspection  intervals  be 
performed  in  the  first  period  of  the 
inspection  interval.  This  condition  is 
necessary  to  prevent  a  potential  160- 
month  gap  between  reactor  vessel  shell 
weld  examinations.  This  gap  would 
occur  if  a  plant  used  the  deferred 
examination  performed  in  the  first 
period  as  a  substitute  for  the  scheduled 
examination  and  then  deferred  the 
examination  for  the  next  inspection 
interval  to  the  end  of  that  interval  as 
permitted  by  section  XI.  In  addition,  this 
section  specifies  that  licensees  with 
fewer  than  40  months  remaining  in  the 
inservice  inspection  interval  in  effect 
when  the  rule  becomes  effective  may 
extend  that  interval  in  accordance  with 
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the  provisions  of  section  XI  (1989 
Edition)  IWA-2430(d]  to  permit 
implementation  of  the  augmented 
examination  during  the  current  interval. 

It  is  not  the  intent  of  the  NRC  to  permit 
licensees  in  the  second  period  of  an 
inspection  interval  to  reduce  the  interval 
length  for  the  purpose  of  “being  within 
40  months  of  the  end  of  the  interval" 
and.  thereby,  deferring  the  augmented 
examination  to  the  first  period  of  the 
subsequent  intervtiL 

Section  50.55a(g)(6)(ii)(A)(4)  specifies 
that  a  licensee  that  has  either  completed 
or  has  scheduled  an  inspection  of 
essentially  100  piercent  of  the  length  of 
all  Examination  Category  B-A  shell 
welds  during  the  inservice  inspection 
interval  in  effect  when  the  rule  becomes 
effective  does  not  have  to  implement  the 
required  augmented  examination  of  the 
reactor  vessel  shell  welds.  Primarily, 
this  paragraph  is  intended  to  permit 
licensees  who  are  in  the  hrst  inspection 
interval  to  use  the  essentially  100 
percent  reactor  vessel  shell  weld 
examination  required  for  diat  interval 
by  section  XI  to  satisfy  the  requirement 
for  the  augmented  examination  of  the 
reactor  vessel.  The  technical  objective 
of  the  augmented  examination  will  be 
accomplished  under  these  conditions. 
These  licensees  will  continue  to  apply 
the  current  requirements  of 
§  50.55a(g](4)  until  the  next  inspection 
interval  when  future  examinations  will 
be  performed  based  on  ASME  section 
XI,  1989  Edition,  or  later  Code  edition 
and  addenda  specified  in  $  50.55a(b). 

The  augmented  examination  specified 
in  §  50.S5a(g)(6)(iiKA)  is  not  an  ASME 
Code  requirement.  It  is  a  requirement 
specifically  developed  and  additionally 
imposed  by  the  Commission.  Therefore, 
except  for  the  specific  provisions  in 
§  50.55a(g)(6)(ii)(A)(2)  and  (J)  that 
permit  using  the  augmented  examination 
as  a  substitute  for  section  XI  required 
reactor  vessel  shell  weld  examinations, 
the  closing  out  of  an  inservice  inspection 
interval  is  not  dependent  on  completion 
of  the  augmented  examination.  In  the 
specihc  instance  where  the  augmented 
examination  is  deferred  to  the  first 
period  of  the  next  inspection  interval, 
the  current  inspection  interval  could  be 
closed  out  relative  to  reactor  vessel 
shell  weld  examinations  by 
implementing  the  regularly  scheduled 
reactor  vessel  shell  weld  examinations 
as  modifled  by  previously  approved 
applicable  relief  requests  for  that 
interval 

The  NRC  recognizes  that,  as  noted  by 
commentors,  there  may  exist  conditions 
that  prevent  licensees  from  completely 
satisfying  the  requirements  for  the 
augmented  reactor  vessel  shell  weld 


examination  as  specified  in 
S  S0.55a(g)(6)(ii)(A).  For  this  reason, 

§  50.55a(g)(6)(ii)(Aj(5)  has  been  added  to 
permit  licensees  that  make  a 
determination  that  they  are  unable  to 
completely  satisfy  the  specified 
augmented  examination  to  propose  and 
use  alternatives  that  have  l^n 
authorized  by  the  NRC’s  Director  of  the 
Office  of  Nuclear  Reactor  Regulation. 

This  final  rule  amends  §  50.55a  to 
separate  the  requirements  for  inservice 
testing  from  those  for  inservice 
inspection  by  moving  the  requirements 
for  inservice  testing  to  a  separate 
paragraph.  Previously,  §  50.55a(g), 
“Inservice  inspection  requirements." 
specified  the  requirements  for  (1) 
preservice  and  inservice  examinations 
for  Class  1,  Class  2.  and  Class  3 
components  and  their  supports,  (2) 
system  pressure  tests  for  Class  1,  Class 
2,  ard  Class  3  components,  and  (3) 
inservice  testing  of  Class  1,  Class  2.  and 
Class  3  pumps  and  valves.  In  order  to 
emphasize  the  importance  of  inservice 
testing  and  to  distinguish  more  clearly 
its  requirements  from  those  of  inservice 
inspection,  this  final  rule  moves  the 
requirement  for  inservice  testing  from 
S  50.55a(g),  “Inservice  inspection 
requirements.”  to  a  separate  (previously 
reserved)  S  50.55a(f),  which  is  titled 
“Inservice  testing  requirements."  All 
existing  requirements  for  inservice 
examination  and  system  pressure 
testing  are  retained  in  §  50.55a(g). 

There  is  overall  favorable  acceptance 
of  the  separation  of  the  requirements  in 
the  regulation  for  inservice  testing  and 
for  inservice  Inspection.  It  is  generally 
believed  by  the  commentors,  as  it  is 
believed  by  the  NRC,  that  the  separation 
serves  to  clarify  and  emphasize  the 
requirements  for  inservice  testing.  Two 
administrative  changes  were  made  in 
the  development  of  §  50.55a(f)  relative  to 
existing  §  50.55a(g).  First, 

§  50.55a(f)(6)(ii)  has  been  added  to 
indicate  the  Commission's  intent  to 
impose  an  augmented  inservice  testing 
program  if  added  assurance  of 
operational  readiness  is  deemed 
necessary.  This  paragraph  only 
indicates  intent  and  does  not  impose  a 
specific  requirement.  It  does  parallel  the 
existing  §  50.55a(g)(e)(ii)  which  specifies 
that  the  Commission  may  require  an 
augmented  inservice  inspection  program 
for  systems  and  components  for  which  it 
deems  that  added  assurance  of 
structural  reliability  is  necessary.  One 
utility  commentor  expressed  concern 
that  the  addition  of  §  50.55a(f)(6)(ii) 
would  permit  the  Commission  to  impose 
an  augmented  inservice  testiM  program 
without  further  justification.  Inis  is  not 
the  case.  Any  program  for  augmented 


inservice  testing  will  be  fully  justified 
with  a  documented  regulatory  analysis 
that  includes  the  appropriate  backfit 
analysis.  The  intent  of  the  NRC  to 
perform  the  necessary  backfit  analysis  { 

is  clearly  demonstrated  by  the  badcfit  | 

analysis  that  was  performed  to  require  ; 

the  augmented  examination  of  the  \ 

reactor  vessel  that  is  specified  in  ' 

§  50.55a(g)(6)(ii)(A)  of  this  final  rule.  ‘ 

Second,  this  final  rule  includes  the 
addition  of  introductory  text  to 
§  50.55a(g)  which  states  that  the 
requirements  for  inservice  testing  of 
Class  1,  Class  2,  and  Class  3  pumps  and  I 
valves  are  located  in  §  50.55a{f).  This 
change  is  necessary  because  the 
placement  of  inservice  testing 
requirements  into  a  separate  §  50.55a(f), 
as  included  in  the  proposed  rule,  would 
have  caused  administrative 
inconsistencies  with  regard  to  existing 
references  to  S  50.55a(g)  for  inservice 
testing  in  documents  such  as  technical 
specihcations,  safety  analysis  reports, 
procedures,  and  records.  With  this 
change,  existing  references  to  §  50.55a(g) 
for  inservice  testing  will  refer  the  user  to 
§  50.55a(f),  where  the  specific 
requirements  for  inservice  testing  are 
located.  The  NRC  recommends  that  as 
the  governing  documents  are  updated, 
the  direct  reference  to  S  50.55a(f)  be 
incorporated,  as  appropriate. 

Two  editorial  revisions,  relative  to  the 
previous  §  50.55a(g),  are  included  in  the 
new  §  50.55a(f).  T^ese  editorial 
revisions:  (1)  Reserve  S  50.55a(f)(3)  (i) 
and  (ii)  so  that  the  structure  of 
§  50.55a(f)  will  parallel  that  of 
§  5a55a(g)  for  the  purpose  of  promoting 
easier  cross-referencing  between  the 
two  paragraphs;  and  (2)  modify  the 
reference  to  120-month  inspection 
interval  in  §  50.55a(g)  to  120-month 
interval  in  §  50.55a(t),  because  the  term 
“inspection  interval"  as  used  in  Section 
XI,  is  used  only  in  the  context  of 
inservice  inspection.  (The  term  “test 
interval”  was  not  used  because,  unlike 
inspection  interval,  the  120-month  time 
frame  does  not  designate  a  period  of 
required  actions  for  the  testing  program. 

The  120-month  interval  used  in 
§  50.55a(f)  and  the  120-month  inspection 
interval  used  in  §  50.55a(g)  are 
considered  by  the  staff  to  be  coincident 
for  the  purpose  of  120-month  updating 
requirements.) 

A  number  of  comments  were  received 
regarding  the  scope  of  §  50.55a  as 
applied  to  pump  and  valve  testing. 

These  comments  ranged  from 
recommending  that  the  scope  of  §  50.55a 
be  expanded  to  be  consistent  with  the 
scopes  of  OM  part  6  and  part  10,  which 
go  beyond  Class  1,  Class  2,  and  Class  3 
components,  to  recommending  that  the 
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I  scope  of  §  50.55a  be  limited  to  ASME 
Code  classihed  components.  One 
commentor  express^  concern  that  the 
Supplementary  Information  in  the 
proposed  rulemaking  addressed  Generic 
Letter  89-04  in  a  way  that  seemed  to 
include  the  letter  in  the  rulemaking.  That 
!  was  not  intended.  To  the  contrary,  the 
intent  of  this  rulemaking  is  to  maintain 
I  the  existing  scope  of  §  50.55a  for  pump 
and  valve  testing.  For  plants  whose 
construction  permits  were  issued  on  or 
after  January  1, 1971,  that  scope 
constitutes  Code  classified  components 
If  as  specified  in  existing  §  50.55a(g)  (2) 
and  (3]  (i.e.,  S  50.55a(f)  (2)  and  (3)  by  this 
rulemaking].  For  those  plants  whose 
construction  permits  were  issued  prior 
to  January  1, 1971,  that  scope  constitutes 
I  components  of  the  reactor  coolant 

pressure  boundary  which  must  meet  the 
requirements  applicable  to  components 
that  are  classified  as  ASME  Code  Class 
1,  and  other  safety-related  pumps  and 
valves  which  must  meet  the 
requirements  applicable  to  components 
that  are  classified  as  ASME  Code  Class 
2  or  Class  3,  as  specified  in  easting 
§  50.55a(g](l)  (i.e.,  §  50.55a(f)(l)  by  this 
rulemaking).  The  reference  to  the 
generic  letter  has  not  been  included  in 
the  final  rule. 

A  niunber  of  comments  were  received 
with  regard  to  snubber  testing  which  is 
outside  the  scope  of  this  rulemaking. 
Commentors  generally  suggested  that 
ASME  OM  part  4,  "Examination  and 
Performance  Testing  of  Nuclear  Power 
Plant  Dynamic  Restraints  (Snubbers),” 
which  is  referenced  in  Subsection  IV^ 
in  the  1987  Addenda,  1988  Addenda  and 
1989  Edition  of  Section  XI,  be 
incorporated  by  reference  into  §  50.55a. 
Subsection  IWF,  "Component  Supports,” 
provides  rules  for  the  examination  of 
component  supports,  and  the  testing  of 
snubbers.  Prior  to  the  1987  Addenda, 
Subsection  IWF  provided  self-contained 
rules  for  the  testing  of  snubbers.  Section 
50.55a  does  not  specify  requirements  for 
the  testing  of  snubbers.  This  was 
clarified  by  the  separation  of 
requirements  for  inservice  testing  and 
I  inservice  inspection.  Inservice  testing 
requirements  specified  in  §  50.55a(f) 
apply  only  to  pumps  and  valves,  llie 
testing  requirements  specified  in  OM 
part  4  and  referenced  in  Section  XI 
Subsection  IWF  article  IWF-5000  are 
not  incorporated  by  reference  into 
§  50.55a.  Requirements  for  the  testing  of 
snubbers  are  generally  governed  by 
plant  technical  specifications.  NRC  is  in 
the  process  of  initiating  a  proposed 
rulemaking  that  would,  among  other 
things,  adless  the  incorporation  by 
reference  of  the  ASME  OM  Code,  which 
contains  rules  for  pump,  valve,  and 


snubber  testing,  into  S  50.55a(f).  The 
NRC  will  as  a  part  of  this  future 
rulemaking  determine  the  need  for  and 
acceptability  of  endorsing  the  ASME 
OM  Code  rules  for  snubber  testing. 
However,  in  accordance  with 
requirements  for  examination  of 
component  supports  specified  in 
§  50.55a(g),  licensees  are  required  to 
implement  the  rules  for  examination  of 
snubbers  that  are  provided  in  OM  part  4 
as  referenced  in  Subsection  IWF  Article 
rWF-5000  in  the  applicable  Section  XI 
addenda  and  edition  of  this  final  rule. 

Section  50.55a(g)  provides 
requirements  for  selecting  the  ASME 
Code  edition  and  addenda  of  Section  XI 
to  be  complied  with  during  the 
preservice  inspection  (§  50.55a(g](3),  for 
plants  whose  construction  permit  was 
issued  on  or  after  July  1, 1974):  the  initial 
10-year  inspection  interval 
(§  50.55a(g)(4)(i));  and  successive  10- 
year  inspection  intervals 
(§  50.55a(g](4](ii)].  As  noted  in  the  final 
rule  codifying  the  most  recent 
amendment  to  §  50.55a  (May  5, 1988;  53 
FR  16051),  paragraph  rWA-2400  of 
Section  H  (as  revised  by  the  Winter 
1983  Addenda)  incorporated  rules  for 
selecting  the  applicable  edition  and 
addenda  of  Section  XI  during  the 
preservice  inspection  (IWA-2411),  the 
initial  10-year  inspection  interval  (IWA- 
2412),  and  successive  10-year  inspection 
intervals  (rWA-2413).  The  criteria 
provided  in  the  reg\ilations  and  Section 
XI  are  effectively  the  same  for  the 
preservice  inspection  and  the  successive 
10-year  inspection  intervals,  but  differ 
for  the  initial  10-year  inspection  interval. 
In  general,  use  of  the  Connnission 
requirements  will  result  in  the  selection 
of  a  more  recent  edition  and  addenda 
than  will  use  of  the  Section  XI  rules. 
Satisfying  the  requirements  of 
§  50.55a(g](4)(i)  for  the  initial  10-year 
inspection  interval  will,  in  general,  also 
satisfy  the  rules  of  Section  XI.  Although 
the  Section  Xt  requirements  for  selecting 
editions  and  addenda  remain  unchanged 
in  the  1986  Addenda,  1987  Addenda, 

1988  Addenda,  and  1989  Edition,  the 
Commission  is  reaffirming  its  intent  that 
in  all  cases  the  existing  requirements  in 
§  50.55a  (g)  be  the  basis  for  selecting  the 
edition  and  addenda  of  Section  XI  to  be 
complied  with  during  the  preservice 
inspection,  the  initial  10-year  inspection 
interval,  and  the  successive  10-year 
inspection  intervals. 

This  final  rule  makes  a  number  of 
editorial  changes  to  S  50.55a  for  the 
purpose  of  adopting  a  standard 
convention  for  imposing  an  obligation  or 
expressing  a  prohibition.  In  this 
convention  "shall”  is  used  to  impose  an 
obligation  on  an  individual  or  legal 


entity  capable  of  performing  the 
required  action,  "must”  is  used  as  the 
mandatory  form  when  the  subject  of  the 
sentence  is  an  inanimate  object,  and 
"may  not”  is  used  to  impose  a 
prohibition.  The  following  paragraphs 
are  amended  solely  to  be  consistent 
with  this  convention:  The  introductory 
paragraph  to  the  section;  paragraphs 
(a)(1),  (a)(3),  (b)(2)(iii),  (b)(2)(iv),  (g)(1), 
(g)(3)(ii).  (g)(3)(iii),  (g)(3)(iv), 
introductory  paragraph  to  (g)(4),  (g)(4](i), 
(g)(4)(ii).  (g)(5)(i).  (g)(5)(iv),  (g)(6)(i),  (h), 
and  footnote  8.  Other  paragraphs  are 
amended  for  the  same  editorial  reason, 
but  they  also  contain  technical  revisions 
relevant  to  other  parts  of  this  final  rule. 
Section  50.55a(f)  has  been  developed 
consistent  with  the  noted  convention. 

Subsection  IWE,  "Requirements  for 
Class  MC  Components  of  Light-Water- 
Cooled  Power  Plants,”  was  added  to 
Section  XI,  Division  1,  in  the  Winter 
1981  Addenda.  Since  §  50.55a  does  not 
currently  address  the  inservice 
inspection  of  containments  and  the 
scope  of  §  50.55a  is  not  afiected  by  this 
final  rule,  the  requirements  of 
Subsection  IWE  are  not  imposed  upon 
Commission  licensees  by  this 
amendment.  The  incorporation  by 
reference  of  Subsection  IWE  into 
§  50.55a  is  presently  the  subject  of  a 
separate  rulemaking  action.  Section 
50.55a(b)(2)(vi)  is  reserved  for  that 
action. 

The  NRC  previously  alerted  all 
holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors,  through  NRC  Information 
Notice  No.  88-95  (IN  88-95),  "Inadequate 
Procurement  Requirements  Imposed  by 
Licensees  on  Vendors,”  to  the  potential 
that  inadequate  licensee  procurement 
requirements  or  implementation  by 
vendors  in  supplying  components  under 
the  ASME  Code  could  result  in  failure 
by  these  vendors  to  fully  implement  10 
CFR  part  50,  Appendix  B  (Quality 
Assurance  Criteria).  The  problem,  which 
was  revealed  during  routine  NRC 
inspections  of  vendors,  resulted  from  the 
belief  by  some  vendors  that  if  an  item 
was  exempted  by  the  ASME  Code  from 
Code  requirements,  the  item  was  exempt 
from  all  other  regulatory  requirements. 
The  apparent  belief  of  some  vendors 
was  that  since  NRC  endorses  the  ASME 
Code  in  its  regulations  and  has  accepted 
the  various  exemptions,  there  are, 
therefore,  no  other  applicable  regulatory 
requirements.  This  belief  is  not 
consistent  with  the  NRC  position.  The 
NRC  reaffirms  its  position  which,  as 
previously  put  forA  in  IN  88-95,  states 
that  all  safety-related  items,  even  those 
exempted  from  ASME  Code 
requirements,  are  required  to  be 
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manufactured  under  a  quality  assurance 
program  that  meets  the  requirements  of 
10  CFR  part  SO,  appendix  B. 

Finding  of  No  Significant  Environmental 
Impact:  AvailabUity 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  and  the 
Commission’s  regulations  in  subpart  A 
of  10  CFR  part  51.  that  this  rule  is  not  a 
major  Federal  action  that  significantly 
affects  the  quality  of  the  human 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required. 

This  final  rule  is  one  part  of  a 
regulatory  framework  directed  to 
ensuring  pressure  vessel  integrity,  and 
the  operational  readiness  of  pumps  and 
valves.  Therefore,  in  the  general  sense, 
this  rule  will  have  a  positive  impact  on 
the  environment  This  rule  incorporates 
by  reference  into  the  NRC  regulations 
improved  rules  contained  in  the  ASME 
Code  for  the  construction,  inservice 
inspection,  and  inservice  testing  of 
components  used  in  nuclear  power 
plants.  In  addition,  this  rule  requires  an 
augmented  examination  of  reactor 
vessel  shell  welds  to  further  ensiire  the 
structural  integrity  of  the  reactor  vessel 
The  occupational  exposures  attributable 
to  the  expanded  reactor  vessel 
examinations  contained  in  the  ASME 
Code  and  the  augmented  examination 
are  not  expected  to  be  significant 
because  exposures  will  be  limited  by  the 
use  of  remote  examination  equipment 
Occupational  exposures  associated  with 
the  augmented  reactor  vessel 
examination  will  be  further  limited  by 
provisions  in  the  final  rule  that  permit 
under  certain  conditions,  the  licensee  to 
satisfy  the  requirement  for  the 
augmented  examination  by  previously 
scheduled  or  implemented  reactor 
vessel  examinations,  or  by  deferring  the 
examination  to  the  next  interval  and 
using  the  deferred  examination  as  a 
replacement  for  the  previously 
scheduled  examination  for  that  interval. 
The  actions  required  by  applicants  and 
licensees  to  implement  the  final  rule  are 
of  an  established  nature  that  should  not 
increase  the  potential  for  a  negative 
environmental  impact. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level).  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  from 
Gilbert  C.  Millman,  Division  of 
Engineering,  OfBce  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 

DC  20555,  Telephone:  (301)  492-3848. 

Paperwork  Reduction  Act  Statement 

This  Hnal  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0011. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  42  hours  per  response,  in^duding 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MN6B-7714),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0011],  Office  of  Management  and 
Budget  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  amendment 
to  the  regulations.  The  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission.  Interested  persons  may 
examine  a  copy  of  the  regulatory 
analysis  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington.  DC.  Single  copies  of  the 
analysis  may  be  obtained  firom  Mr.  G.C. 
Millman,  Division  of  Engineering,  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  (301) 
492-3848. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affects  only  the  licensing  and  operation 
of  nuclear  power  plants.  TTie  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  “small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121.  Since 
these  companies  are  dominant  in  their 
service  areas,  this  rule  does  not  fall 
within  the  purview  of  the  .Act 


Badcfit  Analysb  ^ 

The  final  nde  incorporates  by 
reference  a  later  edition  and  addenda  to 
Section  ni.  Division  1.  and,  with  both  a 
technical  and  nontechnical  modification. 
Section  XL  Division  1,  of  the  ASME 
Code;  imposes  an  augmented 
examination  on  reactor  vessels;  and 
separates  the  requirements  for  inservice 
inspection  fiom  those  for  inservice 
testing. 

The  Incorporation  by  reference  into 
the  regulations  of  later  editions  and 
addenda  of  Section  in  and  Section  XI  of 
the  A^tlE  Code  is  not  a  backfit  because 
Section  III  requirements  apply  only  to 
new  construction,  except  as  voluntarily 
implemented  by  licensees,  and  because 
updated  Section  XI  requirements  are  an 
integral  part  of  the  longstanding 
§  50.55a(g)(4)(ii)  requirement  to  update 
inservice  inspection  and  inservice 
testing  programs  to  reflect  the 
requirements  of  the  latest  edition  and 
addenda  of  Section  XI  incorporated  by 
reference  in  i  50.55a(b)  12  months  prior 
to  the  start  of  the  120-month  inspection 
interval,  subject  to  specified  limitations 
and  modifications.  'Die  technical 
modification  to  part  10  of  ASME/ ANSI 
OMa-1988  Addenda  to  ASME/ ANSI 
OM-1987  specified  in  §  50.55a(b)(2)(vii) 
is  not  a  ba^fit  because  it  simply  retains 
an  existing  Section  XI  requirement  for 
containment  isolation  valve  testing  that 
licensees  now  are  required  to  implement 
in  accordance  with  S  50.55a(g).  llie 
nontechnical  modification  specified  in 
§  50.55a(b)(2)(viii)  is  not  a  backfit 
because  it  only  serves  to  properly 
identify  an  incorrectly  referenced 
standard  in  Section  XI. 

*1110  NRC  has  concluded,  based  on  the 
analysis  required  by  S  50.109(a)(3] 
which  is  provided  in  the  regulatory 
analysis,  that  the  backfit  that  will  be 
imposed  by  the  augmented  reactor 
vessel  examination  specified  in 
§  50.55a(g)(6)(ii)(A)  will  result  in  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety,  and  that  the  direct  and  indirect 
costs  of  implementation  are  justified  in 
view  of  the  increased  protection. 

The  separation  in  the  regulation  of  the 
inservice  inspection  and  Inse'rvice 
testing  requirements  is  an 
administrative  reorganization  of  {  50.55a 
that  has  ho  impact  on  existing  technical 
requirements  and,  therefore,  has  no 
effect  on  backfitting. 

List  of  Subjects  hi  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nuclear 
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power  plants  and  reactors,  Radiation 
protection,  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Secs.  102, 103, 104, 105, 161, 1^, 
183, 186, 189,  68  Stat.  936,  937,  938,  948,  953, 

954,  955,  956,  as  amended,  sec.  234,  83  Stat. 
1244,  as  amended  (42  U.S.C.  2132,  2133,  2134, 
2135,  2201,  2232,  2233,  2236,  2239,  2282);  secs. 
201,  as  amended  202,  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10, 92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  secs.  101, 185, 
68  Stat.  936,  955,  as  amended  (42  U.S.C.  2131, 
2235):  sec.  102,  Pub.  L.  91-190,  83  stat.  853  (42 
U.S.C.  4332).  Sections  50.13,  50.54(dd)  and 
50.103  also  issued  under  Sec.  108,  68  Stat.  939, 
as  amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35,  50.55,  and  50.56  also  issued  under  sec. 
185,  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  50.55a  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  also 
issued  under  sec.  204, 88  Stat.  1245  (42  U.S.C. 
5844).  Sections  50.58,  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415, 96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122, 68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec.  184, 68  Stat. 
954,  as  amended  (42  U.S.C.  2234).  Appendix  F 
also  issued  under  sec.  187,  68  Stat.  955  (42 
U.S.C.  2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  §S  50.5,  50.46(a) 
and  (b),  and  50.54(c)  are  issued  under  sec. 
161b,  M  Stat.  948  as  amended  (42  U.S.C. 
2201(b):  SS  50.5,  50.7(a),  50.10(a)-(c),  50.34(a) 
and  (e),  50.44(a)-(c),  50.46(a)  and  (b),  50.47(b), 
50.48(a).  (c).  (d),  and  (e),  50.49(a),  50.54(a).  (i), 
(i)(l).  (l)-ln).  (p),  (q).  (t).  (v),  and  (y),  50.55(f). 
50.55a(a),  (c)-(e),  (g),  and  (h),  50.59(c), 

50.60(a),  50.62(b).  50.64(b),  50.65,  and  50.80(a) 
and  (b)  are  issued  under  sec.  161i,  68  Stat. 

949,  as  amended  (42  U.S.C.  2201 (i));  and 
§  §  50.49(d),  (h),  and  (j),  50.54(w),  (z),  (bb), 

(cc),  and  (dd).  50.55(e),  50.59(b),  50.61(b), 
50.62(b).  50.70(a),  50.71(a)-{c)  and  (e).  50.72(a), 
50.73(a)  and  (b),  50.74,  50.78,  and  50.90  are 
issued  under  sec.  161o,  68  Stat.  950,  as 
amended  (42  U.S.C.  2201(o)). 

2.  In  §  50.55a,  the  introductory  text, 
paragraphs  (a),  (b)(1),  the  introductory 
text  of  (b)(2).  (b)(2)(iii).  (b)(2)(iv)(A). 
(g)(1).  (8)(2).  (g)(3)  introductory  text, 
(g)(3)(i).  (g)(3)(ii).  (g)(4).  (g)(5)(i). 

(g)(3)(iv),  (h),  and  footnote  8  are  revised; 
paragraphs  (g)(3)(iii)  and  (g)(3)(iv)  are 


removed  and  reserved;  paragraph 
(b)(2)(vi)  is  added  and  reserved;  and 
paragraphs  (b)(2)(vii),  (b)(2)(viii),  (f), 
introductory  text  to  (g).  and  (g)(6)(ii)(A) 
are  added  to  read  as  follows: 

§  50.55a  Codes  and  standards. 

Each  operating  license  for  a  boiling  or 
pressurized  water-cooled  nuclear  power 
facility  is  subject  to  the  conditions  in 
paragraphs  (f)  and  (g)  of  this  section  and 
each  construction  permit  for  a  utilization 
facility  is  subject  to  the  following 
conditions  in  addition  to  those  specified 
in  §  50.55. 

(a) (1)  Structures,  systems,  and 
components  must  be  designed, 
fabricated,  erected,  constructed,  tested, 
and  inspected  to  quality  standards 
commensurate  with  the  importance  of 
the  safety  function  to  be  performed. 

(2)  Systems  and  components  of  boiling 
and  pressurized  water-cooled  nuclear 
power  reactors  must  meet  the 
requirements  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  specified  in 
paragraphs  (b),  (c),  (d),  (e),  (f),  and  (g)  of 
this  section.  Protection  systems  of 
nuclear  power  reactors  of  all  types  must 
meet  the  requirements  specified  in 
paragraph  (h)  of  this  section. 

(3)  Proposed  alternatives  to  the 
requirements  of  paragraphs  (c),  (d),  (e), 
(f),  (g),  and  (h)  of  this  section  or  portions 
thereof  may  be  used  when  authorized  by 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation.  The  applicant  shall 
demonstrate  that; 

(i)  The  proposed  alternatives  would 
provide  an  acceptable  level  of  quality 
and  safety,  or 

(ii)  Compliance  with  the  specified 
requirements  of  this  section  would  result 
in  hardship  or  unusual  difficulty  without 
a  compensating  increase  in  the  level  of 
quality  and  safety. 

(b)  *  *  * 

(1)  As  used  in  this  section,  references 
to  Section  III  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section 
111,  Division  1,  and  include  addenda 
through  the  1988  Addenda  and  editions 
through  the  1989  Edition. 

(2)  As  used  in  this  section,  references 
to  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section 
XI,  Division  1,  and  include  addenda 
through  the  1988  Addenda  and  editions 
through  the  1989  Edition,  subject  to  the 
following  limitations  and  modifications: 

*  *  *  *  ♦  . 

(iii)  Steam  generator  tubing  (modifies 
Article  IWB-2000).  If  the  technical 
specifications  of  a  nuclear  power  plant 
include  surveillance  requirements  for 
steam  generators  different  than  those  in 
Article  lWB-2000,  the  inservice 
inspection  program  for  steam  generator 


tubing  is  governed  by  the  requirements 
in  the  technical  specifications. 

I  (iv)  Pressure-retaining  welds  in  ASME 
Code  Class  2  piping  (applies  to  Tables 
IWC-2520  or  IWC-25.20-1.  Category  C- 
F).  (A)  Appropriate  Code  Class  2  pipe 
welds  in  Residual  Heat  Removal 
Systems,  Emergency  Core  Cooling 
Systems,  and  Containment  Heat 
Removal  Systems,  must  be  examined. 
When  applying  editions  and  addenda  up 
to  the  1983  Edition  through  the  Summer 
1983  Addenda  of  Section  XI  of  the 
ASME  Code,  the  extent  of  examination 
for  these  systems  must  be  determined 
by  the  requirements  of  paragraph  IWC- 
1220,  Table  IWC-2520  Category  C-F  and 
C-G,  and  paragraph  IWC-2411  in  the 
1974  Edition  and  Addenda  through  the 
Summer  1975  Addenda. 
***** 

(vi)  [Reserved] 

(vii)  Inservice  testing  of  containment 
isolation  valves.  When  using  Subsection 
rWV  in  the  1988  Addenda  or  the  1989 
Edition  of  Section  XI,  Division  1,  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
leakage  rates  for  Category  A 
containment  isolation  valves  that  do  not 
provide  a  reactor  coolant  system 
pressure  isolation  function  must  be 
analyzed  in  accordance  with  paragraph 
4.2.2.3(e)  of  part  10,  and  corrective 
actions  for  these  valves  must  be  made  in 
accordance  with  paragraph  4.2.2.3(f)  of 
part  10  of  ASME/ ANSI  OMa-1988 
Addenda  to  ASME/ ANSI  OM-1987. 

(viii)  Section  XI  References  to  OM 
Part  4,  OM  Part  6  and  OM  Part  10 
(Table  IWA-1600-1).  When  using  Table 
IWA-1600-1,  "Referenced  Standards 
and  Specifications"  in  the  Section  XI, 
Division  1, 1987  Addenda,  1988 
Addenda,  or  1989  Edition,  the  specified 
“Revision  Date  or  Indicator”  for  ASME/ 
ANSI  OM  Part  4,  ASME/ANSI  part  6. 
and  ASME/ANSI  part  10  shall  be  the 
OMa-1988  Addenda  to  the  OM-1987 
Edition. 

***** 

(f)  Inservice  testing  requirements.  (1) 
For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  prior  to 
January  1, 1971,  pumps  and  valves  must 
meet  the  test  requirement  of  paragraphs 
(f)  (4)  and  (5)  of  this  section  to  the  extent 
practical,  ^mps  and  valves  which  are 
part  of  the  reactor  coolant  pressure 
boundary  must  meet  the  requirements 
applicable  to  components  which  are 
classified  as  ASME  Code  Class  1.  Other 
safety-related  pumps  and  valves  must 
meet  the  requirements  applicable  to 
components  which  are  classified  as 
ASME  Code  Class  2  or  Class  3. 
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(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  fanuary  1, 1971,  but  before  July  1. 
1974,  pumps  and  valves  which  are 
classified  as  ASME  Code  Class  1  and 
Class  2  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  tests  for 
operational  readiness  set  forth  in 
editions  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addenda  *  in  effect  6  months  prior  to 
the  date  of  issuance  of  the  construction 
permit  The  pumps  and  valves  may  meet 
the  inservice  test  requirements  set  forth 
in  subsequent  editions  of  this  code  and 
addenda  which  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  subject  to  the  limitations  and 
modifications  listed  therein. 

(3)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  July  1, 1974: 

(i)  [Rerorved] 

(ii)  (Reserved] 

(iii)  Pumps  and  valves  which  are 
classified  as  ASME  Code  Class  1  must 
be  designed  and  be  provided  with 
access  to  enable  the  performance  of 
inservice  testing  of  the  pumps  and 
valves  for  assessing  operational 
readiness  set  forth  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  * 
applied  to  the  construction  of  the 
particular  pump  or  valve  or  the  Summer 
1973  Addenda,  whichever  is  later. 

(iv)  Pumps  and  valves  which  are 
classified  as  ASME  Code  Class  2  and 
Class  3  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  testing  of  the 
pumps  and  valves  for  assessing 
operational  readiness  set  forth  in 
Section  XI  of  editions  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addenda  *  applied  to  the  construction  of 
the  particular  pump  or  valve  or  the 
Summer  1973  Addenda,  whichever  is 
later. 

(v)  All  pumps  and  valves  may  meet 
the  test  requirements  set  forth  in 
subsequent  editions  of  codes  and 
addenda  or  portions  thereof  which  are 
incorporated  by  reference  in  paragraph 
(b)  of  this  section,  subject  to  the 

*  ASME  Code  ca«ea  that  have  been  determined 
auitabte  for  use  by  the  Cooimiasion  staff  are  listed 
in  NRC  Regalatory  Guide  ia4.  “Deaisn  and  Code 
Case  Aoca^bility— ASME  Section  HI  DMsioa  1." 
NRC  Regulatoty  Guide  1.SS.  “Matetiala  Code  Case 
Acceptability — ASME  Section  HI  Oiviaion  t,**  and 
NRC  Regulatory  Guide  1.147  Inservice  Inspection 
Code  Case  Acceptability — ASME  Section  XI 
Diviaion  1.**  The  use  of  other  Code  cases  may  be 
authorized  by  the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  upon  request  pursuant  to 
(  S0S5ata)(3). 
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limitations  and  modifications  listed  in 
paragraph  (b)  of  this  section. 

(4]  Throughout  the  service  life  of  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility,  pumps  and 
valves  which  are  classified  as  ASME 
Code  Class  1,  Class  2,  and  Class  3  must 
meet  the  inservice  test  requirements, 
except  design  and  access  provisions,  set 
forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  that  become  effective 
subsequent  to  editions  specified  in 
paragraphs  (0(2)  and  (f)(3)  of  this 
section  and  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  to  the  extent  practical  within 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  such 
components. 

(i)  Inservice  tests  to  verify  operational 
readiness  of  pumps  and  valves,  whose 
function  is  required  for  safety, 
conducted  during  the  initial  120-month 
interval  must  comply  with  the 
requirements  in  the  latest  edition  and 
addenda  of  the  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
on  the  date  12  months  prior  to  the  date 
of  issuance  of  the  operating  license, 
subject  to  the  limitations  and 
mo^fications  listed  in  paragraph  (b)  of 
this  section. 

(ii)  Inservice  tests  to  verify 
operational  readiness  of  pumps  and 
valves,  whose  function  is  required  for 
safety,  conducted  during 'successive  120- 
month  intervals  must  comply  with  the 
requirements  of  the  latest  edition  and 
addenda  of  the  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
12  months  prior  to  the  start  of  the  120- 
month  interval  subject  to  the  limitations 
and  modifications  listed  in  paragraph 
(b)  of  this  section. 

(iii)  [Reserved] 

(ivj  Inservice  tests  of  pumps  and 
valves  may  meet  the  requirements  set 
forth  in  subsequent  editions  and 
addenda  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section,  and  subject  to  Commission 
approval.  Portions  of  editions  or 
addenda  may  be  used  provided  that  all 
related  requirements  of  the  respective 
editions  or  addenda  are  meL 

(5)(i)  The  inservice  test  program  for  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility  must  be  revised 
by  the  licensee,  as  necessary,  to  meet 
the  requirements  of  paragraph  (f)(4)  of 
this  section. 

(ii)  If  a  revised  inservice  test  program 
for  a  facility  conflicts  with  the  tedmical 
specification  for  the  facility,  the  licensee 
shall  apply  to  the  Commission  for 
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amendment  of  the  technical 
specifications  to  conform  the  technical 
specification  to  the  revised  program, 
liie  licensee  shall  submit  this 
application,  as  specified  in  S  50.4,  at 
least  6  months  before  the  start  of  the 
period  during  which  the  provisions 
become  applicable,  as  determined  by 
paragraph  (f)(4)  of  this  section. 

(iii)  If  the  licensee  has  determined  that 
conformance  with  certain  code 
requirements  is  impractical  for  its 
facility,  the  licensee  shall  notify  the 
Commission  and  submit,  as  specified  in 
S  50.4,  information  to  support  the 
determination. 

(iv)  Where  a  pump  or  valve  test 
requirement  by  the  code  or  addenda  is 
determined  to  be  impractical  by  the 
licensee  and  is  not  included  in  the 
revised  inservice  test  program  as 
permitted  by  paragraph  (f)(4)  of  this 
section,  the  basis  for  this  determination 
must  be  demonstrated  to  the  satisfaction 
of  the  Commission  not  later  than  12 
months  after  the  expiration  of  the  initial 
120-month  period  of  operation  from  start 
of  facility  commercial  operation  and 
each  subsequent  120-month  period  of 
operation  during  which  the  test  is 
determined  to  be  impractical 

(6](i)  The  Commission  will  evaluate 
determinations  under  paragraph  (f)(5)  of 
this  section  that  code  requirements  are 
impractical  The  Commission  may  grant 
relief  and  may  impose  such  alternative 
requirements  as  it  determines  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  is  otherwise  in  the 
public  interest  giving  due  consideration 
to  the  burden  upon  &e  licensee  that 
could  result  if  the  requirements  were 
imposed  on  the  facility. 

(ii)  The  Commission  may  require  the 
licensee  to  follow  an  augment^ 
inservice  test  program  for  pumps  and 
valves  for  which  &e  Commission  deems 
that  added  assurance  of  operational 
readiness  is  necessary. 

(g)  Inservice  inspection  requirements. 
Requirements  for  inservice  testing  of 
Class  1,  Class  2,  and  Class  3  pumps  and 
valves  are  located  in  S  50.S5a(f). 

(1)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  prior  to 
January  1, 1971,  conqxments  (induding 
supports)  must  meet  the  requirements  of 
paragraphs  (g)  (4)  and  (S)  of  this  section 
to  the  extent  practical  Components 
which  are  part  of  the  reactor  coolant 
pressure  boundary  and  their  supports 
must  meet  the  requirements  applicable 
to  components  which  are  dasslfied  as 
ASME  Code  Class  1.  Other  safety- 
related  pressure  vessels,  piping,  pumps 
and  valves  must  meet  the  requirements 
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applicable  to  components  which  are 
classified  as  ASK^  Code  Class  2  or 
Class  3. 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1, 1971,  but  before  July  1, 
1974,  components  (including  supports) 
which  are  classified  as  ASME  C^de 
Class  1  and  Class  2  must  be  designed 
and  be  provided  with  access  to  enable 
the  performance  of  inservice 
examination  of  such  components 
(including  supports)  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  editions  of  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  *  in  effect  six  months 
prior  to  the  date  of  issuance  of  the 
construction  permit.  The  components 
(including  supports)  may  meet  the 
requirements  set  forth  in  subsequent 
editions  of  this  code  and  addenda  which 
are  incorporated  by  reference  in 
paragraph  (b)  of  this  section,  subject  to 
the  limitations  and  modifications  listed 
in  paragraph  (b)  of  this  section. 

(3)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  July  1, 1974: 

(i)  Components  which  are  classified 
as  ASME  Code  Class  1  must  be 
designed  and  be  provided  with  access  to 
enable  the  performance  of  inservice 
examination  of  such  components  and 
must  meet  the  preservice  examination 
requirements  set  forth  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  ® 
applied  to  the  construction  of  the 
particular  component. 

(ii)  Components  which  are  classified 
as  ASME  Code  Class  2  and  Class  3  and 
supports  for  components  which  are 
classified  as  AS(^  Code  Class  1,  Class 
2,  and  Class  3  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  examination  of 
such  components  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  ®  applied  to  the 
construction  of  the  particular 
component. 

(iii)  [Reserved] 

(iv)  [Reserved] 

*  *  «  *  « 

(4)  Throughout  the  service  life  of  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility,  components 
(including  supports]  which  are  classified 
as  ASME  Code  Class  1,  Class  2  and 
Class  3  must  meet  the  requirements, 
except  design  and  access  provisions  and 
preservice  examination  requirements, 
set  forth  in  Section  XI  of  editions  of  the 


ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  that  become  elective 
subsequent  to  editions  specified  in 
paragraphs  (g)(2)  and  (g)(3)  of  this 
section  and  Aat  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  to  the  extent  practical  within 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  the 
components. 

(i)  Inservice  examinations  of 
components  and  system  pressure  tests 
conducted  during  the  initial  120-month 
inspection  interval  must  comply  with  the 
requirements  in  the  latest  edition  and 
addenda  of  the  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
on  the  date  12  months  prior  to  the  date 
of  issuance  of  the  operating  license, 
subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section. 

(ii)  Inservice  examination  of 
components  and  system  pressure  tests 
conducted  during  successive  120-month 
inspection  intervals  must  comply  with 
the  requirements  of  the  latest  edition 
and  addenda  of  the  Code  incorporated 
by  reference  in  paragraph  (b)  of  this 
section  12  months  prior  to  the  start  of 
the  120-month  inspection  interval, 
subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section. 

(ii)  Inservice  examination  of 
components  and  system  pressure  tests 
conducted  during  successive  120-month 
inspection  intervals  must  comply  with 
the  requirements  of  the  latest  edition 
and  addenda  of  the  Code  incorporated 
by  reference  in  paragraph  (b)  of  this 
section  12  months  prior  to  the  start  of 
the  120-month  inspection  interval, 
subject  to  the  limitations  and 
modibcations  listed  in  paragraph  (b)  of 
this  section. 

(iii)  [Reserved] 

(iv)  Inservice  examination  of 
components  and  system  pressure  tests 
may  meet  the  requirements  set  forth  in 
subsequent  editions  and  addenda  that 
are  incorporated  by  reference  in 
paragraph  (b)  of  this  section,  subject  to 
the  limitations  and  modifications  listed 
in  paragraph  (b)  of  this  section,  and 
subject  to  Commission  approval. 
Portions  of  editions  or  addenda  may  be 
used  provided  that  all  related 
requirements  of  the  respective  editions 
or  addenda  are  met. 

(5)(i)  The  inservice  inspection 
program  for  a  boiling  or  pressurized 
water-cooled  nuclear  power  facility 
must  be  revised  by  the  licensee,  as 
necessary,  to  meet  the  requirements  of 
paragraph  (g)(4)  of  this  section. 


(iv)  Where  an  examination 
requirement  by  the  code  or  addenda  is 
determined  to  be  impractical  by  the 
licensee  and  is  not  included  in  the 
revised  inservice  inspection  program  as 
permitted  by  paragraph  (g](4]  of  this 
section,  the  basis  for  this  determination 
must  be  demonstrated  to  the  satisfaction 
of  the  Commission  not  later  than  12 
months  after  the  expiration  of  the  initial 
120-month  period  of  operation  from  start 
of  facility  commercial  operation  and 
each  subsequent  120-month  period  of 
operation  during  which  the  examination 
is  determined  to  be  impractical. 

(6)  *  *  * 

(ii)  *  *  * 

(A)  Augmented  examination  of 
reactor  vessel. 

(1)  All  previously  granted  reliefs 
under  §  ^.55a  to  licensees  for  the  extent 
of  volumetric  examination  of  reactor 
vessel  shell  welds  specibed  in  Item 
Bl.lO  of  Examination  Category  B-A, 
“Pressure  Retaining  Welds  in  Reactor 
Vessel,”  in  Table  IWB-2500-1  of 
Subsection  IWB  in  applicable  edition 
and  addenda  of  Section  XI,  Division  1, 
of  the  ASME  Boiler  and  Pressure  Vessel 
Code,  during  the  inservice  inspection 
interval  in  effect  on  September  8, 1992 
are  hereby  revoked,  subject  to  the 
specific  modibcation  in 

§  50.55a(g)(6)(ii)(A)/3y^7Vy  for  licensees 
that  defer  the  augmented  examination  in 
accordance  with  §  50.55a(g)(6)(ii)(A)f3y. 

(2)  All  licensees  shall  augment  their 
reactor  vessel  examination  by 
implementing  once,  as  part  of  the 
inservice  inspection  interval  in  effect  oh 
September  8, 1992,  the  examination 
requirements  for  reactor  vessel  shell 
welds  specibed  in  Item  Bl.lO  of 
Examination  Category  B-A,  “Pressure 
Retaining  Welds  in  Reactor  Vessel,"  in 
Table  IWB-2500-1  of  Subsection  IWB  of 
the  1989  Edition  of  Section  XI,  Division 
1,  of  the  ASME  Boiler  and  Pressure 
Vessel  Code,  subject  to  the  conditions 
specibed  in  §  50.55a(g)(6)(ii)(A)(5)  and 
[4].  The  augmented  examination,  when 
not  deferred  in  accordance  with  the 
provisions  of  §  50.55a(g)(6)(ii)A(3),  shall 
be  performed  in  accordance  with  the 
related  procedures  specified  in  the 
Section  XI  edition  and  addenda 
applicable  to  the  inservice  inspection 
interval  in  effect  on  September  8, 1992, 
and  may  be  used  as  a  substitute  for  the 
reactor  vessel  shell  weld  examination 
scheduled  for  implementation  during  the 
inservice  inspection  interval  in  effect  on 
September  8, 1992.  For  the  purpose  of 
this  augmented  examination, 
“essentially  100%  as  used  in  Table  IWB- 
2500-1  means  more  than  90  percent  of 
the  examination  volume  of  each  weld, 
where  the  reduction  in  coverage  is  due 
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to  interference  by  another  component, 
or  part  geometry. 

(J)  Licensees  with  fewer  than  40 
months  remaining  in  the  inservice 
inspection  interv^  in  effect  on 
September  8. 1992  may  defer  the 
augmented  reactor  vessel  examination 
specified  in  i  50.55a(g)(6)(iiKA)(^  to  the 
first  period  of  the  next  inspection 
interval  under  the  following  conditions: 

(/)  The  deferred  augment 
examination  may  not  be  used  as  a 
substitute  for  the  reactor  vessel  shell 
weld  examination  scheduled  for 
implementation  during  the  inservice 
inspection  interval  in  effect  on 
September  8. 1992. 

(//)  The  deferred  augmented 
examination  may  be  used  as  a  substitute 
for  the  reactor  vessel  shell  weld 
examination  normally  scheduled  for  the 
inspection  interval  in  which  the  deferred 
examination  is  performed. 

(///)  If  the  deferred  augmented 
examination  is  used  as  a  substitute  for 
the  normally  scheduled  reactor  vessel 
shell  weld  examination,  subsequent 
reactor  vessel  shell  weld  examinations 
must  be  performed  during  the  first 
period  of  successive  inspection 
intervals. 

(/v)  Licensees  that  defer  the 
augmented  examination,  as  permitted 
herein,  may  retain  all  previously  granted 
reliefs  that  otherwise  would  be  revoked 
by  S  S0.S5a(g)(6)(ii)(AKl)  for  the 
inservice  inspec^on  interval  in  effect  on 
September  8, 1992. 

(v)  Licensees  with  fewer  than  40 
months  remaining  in  the  inservice 
inspection  interval  in  effect  on 
September  8, 1992  may  extend  that 
interval  in  accordance  %vith  the 
provisions  of  Section  XI  (1989  Edition) 
IWA-2430(d)  for  the  purpose  of 
implementing  the  augmented 
examination  during  that  interval. 

(v/)  The  deferred  augmented 
examination  shall  be  performed  in 
accordance  with  the  related  procedures 
specified  in  the  Section  XI  edition  and 
addenda  applicable  to  the  inspection 
interval  in  which  the  augmented 
examination  is  performed. 

(4)  The  requirement  for  augmented 
examination  of  the  reactor  vessel  may 
be  satisfied  by  an  examination  of 
essentially  100  percent  of  the  reactor 
vessel  shell  welds  specified  in 

S  50.55a(g)(6)(ii)(A)(2)  that  has  been 
completed,  or  is  scheduled  for 
implementation  with  a  written 
commitment,  or  is  required  by 
§  50.55a(g)(4)(i),  during  the  inservice 
inspection  interval  in  effect  on 
September  8, 1992. 

(5)  Licensees  that  make  a 
determination  that  they  are  unable  to 
completely  satisfy  the  requirements  for 


the  augmented  reactor  vessel  shell  weld 
examination  specified  in 
§  50.55a(g)(6)(ii)(A)  shall  submit 
information  to  Ae  Commission  to 
support  the  determination  and  shall 
propose  an  alternative  to  the 
examination  requirements  that  would 
provide  an  acceptable  level  of  quality 
and  safety.  The  licensee  may  use  the 
proposed  alternative  when  authorized 
by  the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation. 

(h)  Protection  systems.  For 
construction  permits  issued  after 
January  1. 1971.  protection  systems  must 
meet  the  requirements  set  forth  in 
editions  or  revisions  of  the  Institute  of 
Electrical  and  Electronics  Engineers 
Standard:  "Criteria  for  Protection 
Systems  for  Nuclear  Power  Generating 
Stadons,”  (IEEE-279]  in  effect '  on  the 
formal  docket  date  *  of  the  application 
for  a  construction  permit  Protection 
systems  may  meet  the  requirements  set 
forth  in  subsequent  editions  or  revisions 
of  IEEE-279  which  become  effective. 

«  «  •  *  * 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  July  1992. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

[FR  Doc.  92-18481  Filed  8-5-92: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

(Regulation  Z;  Docket  No.  R-0743] 

Truth  In  Lending;  Home  Eqtdty 
Disclosure  Rules 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

summary:  The  Board  is  amending 
Regulation  Z  (Truth  in  Lending)  to 
provide  that  depository  institutions  may 
retain  the  right  to  demand  payment  of  a 
home  equity  line  of  credit  extended  to 
their  own  executive  officers  when 


''  For  puiposet  of  this  regulation  the  proposed 
IEEE  279  became  “in  effect'*  on  Ai^nst  30, 1900,  and 
the  revised  issue  IEEE  279 — 1971  became  “in  effecf 
on  June  3, 1971.  Copies  may  be  obtained  hrom  the 
Institute  of  Electrical  and  Qectronics  Engineer 
United  Engineering  Center,  345  East  47th  St.,  New 
York.  NY  10017.  Copies  are  available  for  inspection 
at  the  Commission's  Technical  Library.  PUlUps 
Building,  7920  Norfolk  Avenue,  Bethesda.  Maryland. 

*  Where  an  application  for  a  construction  permit 
is  submitted  in  four  parts  pursuant  to  the  provisions 
of  S  2.101(a-l)  and  ^bpart  F  of  Part  2  of  Ms 
chapter,  “the  formal  docket  date  of  the  application 
for  a  construction  permit"  for  purposes  of  this 
section  is  the  date  of  docketing  of  the  information 
required  by  S  2.101(a-l),  (2),  or  (3),  whichever  is 
later. 


required  by  federal  law;  and  not 
changing  the  rules  in  Regulation  Z  that 
set  forth  the  way  creditors  disclose 
discounted  initial  rates  and  certain 
payment  examples  for  home  equity 
lines.  The  rules  in  question  relate  to  the 
Home  Equity  Loan  Consumer  Protection 
Act  of  1988,  which  requires  creditors  to 
provide  consumers  with  information  for 
open-end  credit  plans  secured  by  the 
consumer’s  dwelling,  and  places  certain 
substantive  limitations  on  the  way  in 
which  those  lines  may  be  structuiW. 
With  regard  to  the  amendment 
depository  institutions  that  currently 
include  such  a  provision  in  their 
executive  officer's  contracts  will  not  be 
affected  by  this  amendment  The 
approach  adopted  by  the  Board  for 
disclosure  of  ffie  discounted  initial  rate 
and  certain  payment  examples  has  been 
examined  by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  in 
recent  litigation,  and  remanded  to  the 
Board  for  further  consideration.  After 
such  reconsideration  and  analysis  of  the 
comment  letters,  the  Board  has  decided 
to  retain  the  existing  rules. 

EFFECTIVE  DATE:  July  29, 1992,  but 
compliance  optional  until  October  1, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Chanin,  Senior  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-3687  or  (202)  452- 
2412:  for  the  hearing  impaired  only, 
contact  Dorothea  ’Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Home  Equity  Loan  Consumer 
Protection  Act  was  enacted  in 
November  1988.  On  January  23, 1989,  the 
Board  published  for  comment  a 
propos^  rule  to  implement  the  statute 
(54  FR  3063)  and  on  June  9, 1989, 
adopted  a  final  rule  (54  FR  24670). 
Compliance  with  the  regulation  was 
mandatory  as  of  November  7, 1989. 

On  November  1. 1989,  Consumers 
Union  filed  suit  against  the  Board 
challenging  certain  aspects  of  the 
regulation.^  The  U.S.  District  Court  for 


'  Among  other  issues.  Consumer  Union 
challenged  the  provision  in  the  regulation  permitting 
creditors  to  suspend  advances  of  credit  during  any 
period  the  rate  cap  is  reached.  Consumers  Union 
also  challenged  tiw  part  of  the  regulation  permitting 
creditors  to  give  disdosures  about  any  'Y^yment" 
period — that  is.  when  advances  are  no  longer  made 
and  the  consumer  is  paying  off  the  amount 
borrowed — at  the  time  the  repayment  period  begins, 
rather  than  at  the  time  of  application.  In  March  1990 

Coattnaed 
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the  District  of  Columbia  issued  a 
decision  in  favor  of  the  Board  on  several 
aspects  of  the  lawsuit  in  May  1990. 
Consumers  Union  v.  Federal  Reserve 
Board  (736  F.  Supp.  337).  Consumers 
Union  appealed  that  decision  to  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  In  July  1991,  the  Court 
of  Appeals  issued  its  opinion,  deciding 
in  favor  of  the  Board  on  four  of  the 
issues  presented  on  appeal,  and 
remaning  to  the  Board  for  further 
consideration  two  other  issues. 
Consumers  Union  v.  Federal  Reserve 
Board  (938  FJkl  266).  The  two  issues 
deal  with  how  creditors  disclose  a 
“teaser"  or  initial  discounted  rate,  and 
the  payment  examples  that  must  be 
prodded  in  the  preapplication 
disclosures.  On  December  30, 1991,  the 
Board  published  a  proposed  rule  seeking 
comment  on  whether  the  regulation 
should  be  amended  (56  FR  67233).  The 
Board  also  requested  comment  on  a 
third  issue,  unrelated  to  the  litigation, 
concerning  the  conflict  between  section 
22  cf  the  Federal  Reserve  Act,  which 
regulates  member  bank  loans  to 
executive  officers,  and  the  substantive 
rules  contained  in  the  home  equity 
statute. 

The  Board  received  84  comments  on 
the  proposal.  Based  on  a  review  of  the 
comments  and  further  analysis  the 
Board  is  revising  the  regulation  relating 
to  credit  extended  to  executive  officers, 
but  is  leaving  unchanged  the  provisions 
dealing  with  discounted  rates  and  the 
payment  examples. 

Section  105(a)  of  the  Truth  in  Lending 
Act  provides  that  amendments  to 
Regulation  Z  shall  have  an  effective 
date  of  October  1,  and  must  be 
promulgated  at  least  six  months  before 
that  date.  Thus,  in  the  present  case  the 
Board  believes  an  October  1, 1993 
effective  date  is  required  by  the  statute. 

(2)  Amendments  to  Regulation  Z 

(i)  Teaser  rate  provision.  The  home 
equity  statute  provides  that  creditors 
must  state  any  Initial  “teaser"  or 
discounted  rate  in  the  preapplication 
disclosures.  Specifically,  the  statute 
states  [I}f  an  initial  annual  percentage 
rate  is  offered  which  is  not  based  on  an 
index — 

(i)  A  statement  of  such  rate  and  the 
period  of  time  such  initial  rate  will  be  in 
effect. 

In  the  final  regulations  implementing 
the  statute,  the  Board  did  not  require 


the  Board  published  a  proposed  rule  to  amend  the 
regulation  relating  to  the  rate  cap  and  delayed 
timing  issues.  (55  FR  10465,  Mar^  21, 1990)  In 
September  1990  the  Board  adopted  a  Tinal  rule  (55 
FR  38310,  September  18, 1990)'(ccrrection  notice  at 
55  FR  39538,  September  27, 1990)  on  these  two 
issues. 


that  the  exact  amount  of  the  discounted 
rate  be  stated.  Instead,  creditors  were 
required  to  disclose  the  fact  that  the 
initial  rate  is  discounted,  state  the 
period  of  time  the  rate  will  be  in  effect, 
and  alert  consumers  to  “ask  about"  the  ’ 
current  discounted  rate.  In  its  briefs  to 
the  District  Court  and  the  Court  of 
Appeals,  the  Board  stated  that  the 
regulation  diverged  from  the  statutory 
language  in  reliance  on  the  Board’s 
“exception"  authority. 

The  Truth  in  Lending  Act  grants  the 
Board  broad  authority  in  implementing 
the  statute.  Section  105  of  the  act 
provides  that  implementing  regulations 
may  contaiasuch  classiHcations, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
exceptions  for  any  class  of  transactions, 
as  in  the  judgment  of  the  Board  are 
necessary  or  proper  to  effectuate  the 
purposes  of  [the  Truth  in  Lending  Act], 
to  prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
therewith.  (Emphasis  added.) 

The  Court  of  Appeals  noted  that  the 
issue  of  the  Board’s  exception  authority 
had  been  raised  for  the  first  time  during 
the  course  of  the  litigation,  and  had  not 
been  passed  upon  in  the  first  instance 
by  the  Board  itself.  The  Court  thus 
remanded  this  portion  of  the  regulation 
to  the  Board,  to  allow  it  to  identify  the 
scope  of  its  exception  authority  under 
the  Truth  in  Lending  Act,  to  decide  how 
broad  the  “class  of  transactions"  can  be 
that  is  exempted,  and  to  decide  whether 
an  exception  was  necessary  or 
appropriate  in  the  case  of  the  teaser  rate 
provision. 

In  December  1991,  the  Board  solicited 
comment  on  the  teaser  rate  disclosure 
and  whether  the  regulation  should  be 
amended  to  require  disclosure  of  the 
exact  teaser  rate  in  the  early 
disclosures.  The  Board  also  requested 
comment  on  whether  an  exception  is 
necessary  or  appropriate  in  the  case  of 
the  discounted  initial  rate  disclosure. 
The  Board  asked  commenters  to  explain 
why  stating  the  amount  of  time  any 
discount  is  in  effect  (which  is  required 
by  the  regulation)  does  not  raise  the 
same  problems  as  requiring  the  amount 
of  the  discount  to  be  stated.  The  Board 
also  solicited  comment  on  whether  the 
use  of  ranges  to  state  the  discount 
would  be  desirable. 

Of  the  sixty-seven  commenters  who 
discussed  the  discount  issue,  fifty-seven 
stated  the  Board  should  not  change  the 
rules  dealing  with  initial  discounted 
rates.  A  number  of  commenters  stated 
that  if  creditors  were  required  to  state 
the  exact  amount  of  the  discount  in  the 
early  disclosures  they  might  discontinue 
offering  such  a  feature,  due  to  the  need 


to  frequently  update  forms.  Several 
commenters  stated  that  reprinting 
disclosures  every  time  a  discount 
changed  would  impose  significant  costs, 
substantially  increase  the  potential  for 
errors  in  printing  and  distributing  new 
forms,  and  raise  additional  liability 
risks. 

Several  commenters  noted  that  in  a 
rapidly  changing  rate  environment 
creditors  would  have  to  update  the 
preprinted  forms  on  a  frequent  basis, 
imposing  significant  printing, 
administrative,  and  distribution  costs 
that  would  be  passed  on  to  consumers. 
Commenters  stated  that  these  increased 
costs  greatly  outweighed  any  benefits 
consumers  might  derive  from  receiving 
the  specific  discount  Commenters  also 
noted  practical  problems  that  would 
arise  if  the  exact  amount  of  the  discount 
had  to  be  stated.  Commenters  stated 
that  it  could  take  months  to  prepare  the 
preprinted  disclosures  and,  if  the 
discount  had  to  be  preprinted,  the 
institution  might  want  to  change  the 
discount  by  the  time  the  new  forms  were 
ready  for  distribution. 

Ten  commenters  stated  that  the  Board 
should  change  its  rule,  and  require 
creditors  to  state  the  exact  amount  of 
the  discount  in  the  preapplication 
disclosures.  In  general,  these 
commenters  felt  consumers  needed  to 
know  the  precise  amount  of  the  discount 
at  this  early  stage  to  be  able  to 
accurately  compare  accounts.  These 
commenters  stated  that  without  this 
Hgure  consumers  could  not  determine 
which  of  two  (or  more)  plans  offers  the 
better  deal. 

Based  on  a  review  of  the  comment 
letters  and  further  analysis  the  Board  is 
retaining  the  current  rule  in  the 
regulation  dealing  with  initial 
discounted  rates.  The  Board  believes  the 
current  approach  provides  the 
information  that  is  most  useful  to 
consumers  about  discounted  rates  (that 
is,  the  fact  that  the  initial  rate  is 
discounted,  the  temporary  nature  of  the 
discount,  and  a  reminder  to  ask  for 
current  rates).  The  Board  believes  this 
approach  fulfills  Congress’  intent  to 
ensure  that  applicants  know  the  most 
important  features  of  home  equity  lines, 
and  is  an  appropriate  case  for  making 
an  adjustment  to  the  statutory  provision. 
The  Board  believes  that  requiring 
creditors  to  state  the  exact  amount  of 
any  initial  discounted  rate  in  the 
preapplication  disclosures  could  cause 
consumers  to  suBer  adverse 
consequences. 

The  Board  believes  if  creditors  were 
required  to  state  the  exact  amount  of  the 
discount,  many  creditors  might  eliminate 
this  feature  from  their  plans,  thus 
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reducing  choices  (particularly  lower-cost 
alternatives)  available  to  consumers. 

For  those  that  continued  to  offer 
discounted  plans,  the  Board  believes  the 
costs  incurred  In  complying  (which 
would  ultimately  be  paid  by  the 
consumer]  would  vastly  exceed  the 
benefits  consumers  derive  from  the 
disclosure. 

The  Board  notes  ^that  the  regulation 
requires  creditors  to  inform  consumers 
that  the  rate  is  temporary  and  the  length 
of  time  it  is  in  effect  with  the  early 
preprinted  disclosures.  In  addition, 
creditors  must  disclose  to  consumers  the 
exact  amount  of  any  discounted  initial 
rate  with  other  information  given  prior 
to  consummation,  under  §  226.6  of  the 
regulation.  Finally,  lenders  have  an 
incentive  to  let  the  consumer  know  the 
amount  of  the  discount  since  the 
purpose  of  a  discounted  rate  program  is 
to  encourage  consumers  to  open  a  home 
equity  line. 

As  mentioned  earlier,  the  Board  asked 
commenters  to  explain  why  stating  the 
amoimt  of  the  discount  raised  a  problem 
when  creditors  must  state  the  time  a 
discount  is  in  effect.  Several 
commenters  stated  that  providing  the 
time  a  discount  is  in  effect  was  not  a 
problem  since  programs  are  typically 
offered  for  a  standard  period  of  time, 
such  as  six  months  or  one  year. 
Commenters  distinguished  this 
requirement  from  stating  the  exact 
discount  since  the  latter  figure  could  and 
often  did  change  frequently. 

The  Board  also  solicited  comment  on 
whether  consumers  would  benefit  by 
having  the  discoimt  stated  as  a  range. 
Commenters  stated  that  providing  a 
range  for  a  discount  might  be  more 
workable  for  creditors  than  stating  the 
exact  amount  of  the  discount,  but  would 
be  of  little  benefit  to  the  consumer,  since 
the  consumer  would  have  to  contact  the 
creditor  anyway  to  find  out  the  exact 
amount  of  the  discount.  The  Board 
believes  this  approach  would  provide 
limited  value  to  consumers,  and  is  not 
adopting  it. 

(ii)  Payment  examples  /ssue.The 
statute  requires  three  types  of  payment 
examples  to  be  provided  for  home 
equity  plans:  (1)  An  example  showing 
the  minimum  periodic  payment  and 
amount  of  time  needed  to  repay  the  line, 
based  on  a  $10,000  balance  and  a  recent 
annual  percentage  rate  (the  “minimum 
payment"  example):  (2)  a  statement  of 
the  minimum  periodic  payment  based  on 
a  $10,000  balance  when  the  maximum 
annual  percentage  rate  is  in  effect  (the 
“worst  case"  example);  and  (3)  an 
historical  table,  based  on  a  $10,000 
extension  of  credit,  showing  how  annual 
percentage  rates  and  payments  would 
have  been  affected  by  index  value 


changes  over  the  most  recent  15  year 
period  (the  "historical  example”).  The 
statute  provides  that  the  worst  case 
example  and  the  historical  example 
must  be  stated  for  “each  repayment 
option”  under  the  plan. 

In  implementing  the  statute,  the  Board 
chose  to  allow  creditors  to  provide 
representative  examples  of  the  various 
payment  options  offered,  rather  than 
requiring  separate  examples  for  each 
payment  option.  (See  comments 
5b(d)(5)(iii)-(2).  5b(d)(12)(x)-l,  and 
5b(d){12)(xi)-7  of  the  Official  Staff 
Commentary.)  Under  this  rule,  no  matter 
how  many  payment  options  were 
offered,  creditors  would  never  have  to 
disclose  more  than  three  minimum 
payment  examples,  three  worst  case 
examples,  and  three  historical 
examples.  In  its  briefs  to  the  District 
Court  and  Court  of  Appeals  the  Board 
noted  that  requiring  a  worst  case 
example  and  historical  example  for 
every  payment  option  offered  would 
result  in  “information  overload”  and 
would  likely  lead  lenders  to  reduce  the 
options  offered  to  consumers.  The  briefs 
argued  that  the  Board  adopted  its  rule 
pursuant  to  its  exception  authority. 
Again,  the  Court  of  Appeals  remanded 
this  issue  to  the  Board  because  the  issue 
of  the  Board's  exception  authority  under 
the  Truth  in  Lending  Act  had  not  been 
developed  in  the  rulemaking  record,  but 
was  raised  only  in  litigation. 

In  its  December  1991  proposal,  the 
Board  solicited  comment  on  whether  the 
payment  example  rule  should  be  revised 
to  require  an  example  for  each  payment 
option.  Sixty-four  commenters 
addressed  this  issue.  Sixty  of  them 
stated  that  Board  should  not  amend  the 
regulation  to  require  payment  examples 
for  all  payment  options  offered.  Four 
commenters  stated  that  the  Board 
should  require  such  examples  and 
argued  that  consumers  needed  such 
information  to  make  informed  decisions 
about  home  equity  plans. 

Based  on  a  review  of  comment  letters 
,and  further  analysis,  the  Board  is 
retaining  the  payment  example  rules  as 
written.  The  Board  believes  the 
approach  adopted  provides  consumers 
with  the  information  needed  to  compare 
accounts.  The  use  of  representative 
examples,  when  coupled  with  a 
complete  description  of  the  minimum 
payment  requirements  and  other 
disclosures,  provides  consumers  with 
the  most  useful  information. 

The  Board  believes  if  creditors  were 
required  to  provide  a  15-year  historical 
example  and  “worst  case”  example  for 
every  payment  option  offered,  many 
creditors  would  eliminate  choices  of 
payment  plans  provided  to  consumers. 
A  number  of  commenters  stated  that 


they  would  reduce  options  available  if 
they  had  to  provide  a  15-year  historical 
example,  minimum  payment  example 
and  worst  case  example  for  every 
option,  due  to  the  expense,  risk  of  error, 
and  potential  liability  involved  in 
providing  such  information.  For 
example,  one  commenter  stated  it 
permits  consumers  to  make  payments  of 
interest  and  a  fixed  amount  of 
principal — with  the  consumer  deciding 
how  much  principal  to  pay.  If  this 
creditor  had  to  provide  three  payment 
examples  for  each  option  given  to  the 
consumer,  this  could  require  hundreds  of 
examples. 

For  those  creditors  that  choose  to 
provide  numerous  payment  choices,  the 
Board  believes  providing  three  examples 
for  each  option  would  produce  an 
overwhelming  amount  of  information. 
Several  commenters  pointed  out  this 
fact.  The  Board  believes  in  such  cases 
consumers  may  be  overwhelmed  with 
the  sheer  amount  of  information,  and 
not  read  the  disclosures,  or  not  read  the 
most  important  pieces  of  information, 
such  as  the  index  used  to  make  rate 
adjustments.  Such  a  result  would  be 
antithetical  to  the  Congress'  purpose  in 
enacting  the  law.  Therefore,  the  Board 
believes  this  is  an  appropriate  case  for 
the  exercise  of  its  authority  to  make  an 
exception  to  the  statufory  requirements. 

The  Board  recognizes  that  examples, 
by  their  nature,  cannot  capture  precisely 
what  a  particular  consumer's  payments 
under  a  particular  plan  will  be.  The 
examples  are  based  on  an  assumed 
$10,000  extension  of  credit.  Obviously,  if 
a  consumer's  line  of  credit  is  greater 
than  that,  the  payment  examples  will 
not  reflect  his  or  her  actual  payments, 
regardless  of  how  many  examples  are 
provided.  Examples  are  illustrative,  and 
providing  a  huge  number  of  examples 
will  not  necessarily  assist  consumers  in 
choosing  a  plan. 

The  Board  also  notes  that  the 
regulation  requires  creditors  to 
narratively  describe  every  payment 
option  given  to  consumers,  and  this 
ensures  that  consumers  have  a  full 
description  of  the  choices  offered.  This 
information  describing  the  payment 
provisions  is  given  a  second  time  to 
consumers  before  they  open  the  plan. 
(See  §  226.6(e)(2).) 

(iii)  Use  of  Exception  Authority.  As 
mentioned  earlier,  section  105  of  the 
Truth  in  Lending  Act  grants  the  Board 
broad  authority  in  implementing  the 
statute.  The  Supreme  Court  has 
recognized  this  broad  delegation  of 
authority  to  the  Board.  The  Court  has 
stated:  “[b]ecause  of  their  complexity 
and  variety  *  *  *  credit  transactions 
defy  exhaustive  regulation  by  a  single 
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statute.  Congress  therefore  delegated 
expansive  authority  to  the  Federal 
Reserve  Board  to  elaborate  and  expand 
the  legal  framework  governing 
commerce  in  credit"  ^ 

The  Board  is  using  its  "exception 
authority”  to  address  three 
circumstances:  disclosure  of  information 
about  an  initial  discounted  rate, 
disclosure  of  a  historical  example  for 
payment  options,  and  disclosure  of  the 
“worst  case"  example  for  payment 
options.  The  Board  believes  these 
exceptions  are  necessary  and  proper  to 
accomplish  the  purposes  of  the  act  and 
facilitate  compliance  and  fall  within  the 
limits  on  its  authority  to  make 
exceptions. 

The  Board  believes  that,  while  its 
authority  to  make  exceptions  is  broad, 
the  authority  does  have  limits.  The 
Board  does  not  take  the  view  that  it  is 
permitted  to  radically  undermine  the 
Congress'  purpose  in  enacting  key 
elements  of  a  statutory  scheme,  even  if 
the  Board  strongly  disagreed  with  the 
wisdom  of  the  Congress'  decision.  The 
Board  does  believe  it  is  authorized  to 
fashion  rules  that  are  faithful  to  the 
essential  purposes  of  the  law  and  that 
take  account  of  the  needs  and  capacity 
of  both  consumers  and  creditors. 

The  home  equity  statute  and 
implementing  regulation  require 
cr^itors  to  provide  a  significant  amount 
of  information  to  consumers  about  the 
home  equity  line  offered  by  the  creditor. 
Depending  on  the  type  of  features  of  a 
specific  creditor's  plan  (such  as  multiple 
payment  options  and  variable  rate 
provisions)  over  50  facts  may  be 
required  to  be  disclosed  to  consumers 
(in  addition  to  a  15-year  historical 
example  which  shows  index  values, 
annual  percentage  rates  and  payments). 

The  ^ard  believes  that  use  of  its 
exception  authority  is  warranted  in  the 
case  of  the  discount  issue  for  several 
reasons.  First,  if  the  exact  discount  were 
required  to  be  disclosed,  the  Board 
believes  many  creditors  would  stop 
offering  discounted  plans.  Due  to  the 
critical  compliance  problems — the 
inability  to  provide  updated  rate 
information  with  the  preprinted 
disclosures  to  respond  to  market  and 
competitive  conditions — a  result  of  such 
a  requirement  would  likely  be  fewer 
choices  to  consumers  and,  in  particular, 
the  loss  to  consumers  of  lower  rate 


*  Ford  Motor  Credit  Co.  v.  MUhollin,  444  U.S.  55S, 
S59-e0  (1960).  The  Court  alao  noted  that: 
concept  of  ineanlngfui  disdoeure'  that  animates 
TILA  *  *  *  cannot  be  applied  in  the  abstract 
Meaningful  disclosure  does  not  mean  more 
disclosure.  Rather,  it  describes  a  balance  between 
‘competing  consideration  of  complete  disclosure 
*  *  *  and  the  need  to  avoid  *  *  *  (information 
overload].'  “Id.  at  568  (emphasis  in  original). 


alternatives.  The  Board  believes  some 
creditors  would  eliminate  this  option 
from  their  plans  due  to  the  increased 
risk  of  eitor  and  liability.  Second, 
consumers  might  be  misled  if  they  rely 
on  a  discounted  rate  that  turned  out  to 
be  effective  for  only  a  short  time  after 
the  disclosures  were  provided.’  If  an 
exact  Hgure  were  given,  a  consumer 
would  receive  information  that  is 
accurate  when  provided,  but  the 
discount  could  change  if  the  consumer 
did  not  apply  for  the  plan  soon  after 
receiving  the  disclosures.^ 

Third,  the  Board  believes  the  key 
information  the  consumer  needs  is  not 
the  initial  rate,  but  the  fact  that  It  is  only 
temporary.  Placing  too  much  emphasis 
on  the  initial  rate  could  diminish  the  fact 
that  such  a  rate  cannot  be  relied  on  for 
the  long  term.  Finally,  costs  of 
complying  with  such  a  rule  would  be 
significant.  Forms  might  have  to  be 
frequently  changed  at  great  expense  to 
creditors.  For  those  that  continued  to 
o^er  such  plans  the  Board  believes  the 
costs  of  complying  with  such  rules 
would  greatly  exceed  any  consumer 
benefits. 

With  regard  to  the  rule  dealing  with 
payment  examples,  the  Board  is  making 
an  adjustment  for  two  categories  of 
payment  options.®  For  that  class  of 
transactions  that  permit  payment  of  a 
fixed  percentage  or  fixed  fraction  of  the 
outstanding  balance,  the  Board  is  not 
requiring  a  15-year  historical  example 
and  worst  case  example  for  every 
possible  payment  choice  within  Uiat 
category,  but  just  one  representative 
example.  Similarly,  for  that  class  of 
transactions  that  permit  payment  of,  for 
example,  a  speciHed  dollar  amount  plus 
accrued  finance  charges,  the  Board  is 
not  requiring  a  15-year  historical 
example  and  worst  case  example  for 
every  possible  payment  choice  within 
that  category. 


*  While  disclosures  must  be  accurate  when 
provided,  creditors  are  not  required  to  guarantee 
any  terms  for  the  plan,  as  Is  reflected  by  the 
disclosure  in  {  226.5b(d)(Z)(i)  concerning  terms 
subject  to  diange. 

*  In  this  case,  consumers  would  likely  have  to  call 
the  institution  to  ensure  that  the  rate  is  still 
available.  Alternatively,  an  instituUon  could  be 
required  to  guarantee  the  rate  and  include  a  date 
identi^ng  how  long  it  is  available.  Since 
discounted  rates  are  a  function  of  competitive  and 
other  factors,  however,  it  might  be  very  difflcult  for 
an  institution  to  accurately  predict  bow  long  a  rate 
will  be  made  available  to  the  publia  This  cWd  lead 
institutions  to  commit  to  only  a  short  time  period.  In 
order  to  retain  the  option  of  offering  a  less  favorable 
discount  in  light  of  competitive  or  market 
conditions.  Consumers  would  derive  little  beneflt 
from  having  a  discounted  rate  disclosed  if  they 
ultimately  had  to  call  instilutions  to  verify  the 
current  rale  anyway. 

*  The  Board  is  not  exempting  that  class  of 
payment  plans  that  permit  payment  of  only  accrued 
finance  charges  (“interest-only''  transactions). 


The  Board  believes  use  of  its 
exception  authority  is  warranted  in  the 
case  of  the  15-year  historical  example 
and  worst  case  example  for  several 
reasons.  First,  the  Board  believes  that  if 
creditors  were  required  to  provide  these 
examples  for  every  payment  option 
offered,  the  result  would  be  that  many 
lenders  would  reduce  the  payment 
choices  provided  to  consiuners.  Due  to 
the  complexity  and  costs  in  complying, 
and  the  increased  risk  of  error  and 
liability,  many  creditors  would  eliminate 
choices  currently  offered  to  consumers. 
Second,  the  Board  believes  providing  a 
multitude  of  examples  would  likely 
obscure  important  information,  such  as 
the  index  used  for  the  plan,  and  for 
those  creditors  that  choose  to  continue 
offering  multiple  payment  options, 
consumers  might  not  read  the  • 
voluminous  disclosures  or  might  miss 
the  most  important  terms  of  the  plan. 

The  Board  believes  providing  multiple 
payment  examples,  beyond  those 
already  required  by  the  regulation, 
would  overload  the  consumer  with 
information.®  Third,  the  Board  believes 
the  costs  of  complying  with  such  a  rule 
would  be  tremendous  and  greatly 
exceed  any  consumer  benefits.  This  is 
especially  true  since  the  examples  are 
not  intended  to  demonstrate  the  exact 
payment  that  will  be  made  by  the 
consumer  under  the  plan,  but  rather  to 
provide  a  general  sense  of  the  impact  of 
rate  changes  on  the  minimum  payments. 

(iv)  Home  equity  lines  and  executive 
offices.  The  home  equity  statute 
provides  that  a  creditor  may  not 
terminate  and  demand  payment  of  a  line 
of  credit  except  in  three  specified 
circumstances:  Fraud,  failure  of  the 
consumer  to  make  payments,  and  action 
by  the  consumer  that  impairs  the 
security  for  the  plan.  The  regulation 
implementing  this  provision  provides 
that  a  creditor  may  not  include  in  its 
contract  a  provision  permitting  it  to 
terminate  and  accelerate  the  balance 
due  except  for  these  situations.  (See 
$  22e.5b(f)(2)  and  the  accompanying 
O^icial  Staff  Commentary.) 

Section  22(g)  of  the  Federal  Reserve 
Act  establishes  rules  relating  to  loans  to 
executive  officers  by  member  banks. 
The  law  provides  that  a  member  bank 
may  extend  credit  to  its  own  executive 
officers  provided  "it  is  on  condition  that 
it  shall  become  due  and  payable  on 
demand  of  the  bank"  any  time  the 
person  is  Indebted  to  any  other  bank  in 


*  It  is  worth  noting  that  the  laformation  required 
by  Regulation  Z  Is  In  addition  to  information  a 
creditor  includes  In  its  contract  with  the  consumer, 
the  deed  accompanying  the  transaction,  any  state 
law-mandated  disclosures,  and  other  federal 
disclosures. 


I 
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an  amount  in  excess  of  that  prescribed 
by  the  appropriate  federal  banking 
agency.  Shortly  after  the  Board 
considered  the  current  proposal  (but 
prior  to  publication  in  the  Federd 
Register),  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  (FDICIA) 
of  1991  was  enacted.  Section  306  of 
FDICIA  provides  that  the  provisions  in 
section  22(g)  of  the  Federal  Reserve  Act 
apply  to  savings  associations  and 
nonmember  insured  banks.  Thus, 
member  banks,  savings  associations  and 
nonmember  insured  banks  that  extend 
credit  to  their  executive  officers  must 
retain  the  ability  to  call  the  loan  in  the 
circumstances  set  out  in  section  22(g)  of 
the  Federal  Reserve  Act.'' 

Regulation  O  (12  CFR  part  215),  which 
implements  the  Federal  Reserve  Act, 
provides  that  a  member  bank  making 
loans  to  any  of  its  executive  officers 
shall  retain  the  right  to  call  the  loan  any 
time  the  officer  is  indebted  to  any  other 
bank  in  excess  of  2.5%  of  the  member 
bank’s  capital  and  unimpaired  surplus 
or  $25,000  (whichever  is  higher),  but  in 
all  cases  any  amount  over  $100,000.® 

The  statute  and  implementing  regulation 
are  intended  to  limit  the  risks  of  insider 
lending  and  to  implement  important 
safety  and  soundness  policies. 

If  the  home  equity  statute  and  section 
22(g)  of  the  Federal  Reserve  Act  (and 
section  306  of  FDICIA)  were  given  full 
effect,  they  could  be  read  as  effectively 
prohibiting  home  equity  lines  by 
member  banks,  savings  associations  and 
insured  nonmember  banks  to  their 
executive  officers.  The  home  equity 
statute  prohibits  calling  a  loan  except  in 
the  circumstances  specifically  set  forth 
in  the  statute.  Section  22(g)  of  the 
Federal  Reserve  Act  (and  section  306  of 
FDICIA)  prohibits  member  banks, 
savings  associations  and  insured 
nonmember  banks  from  making  loans  to 
executive  officers  unless  the  institutions 
retain  the  ability  to  demand  payment  of 
the  loan  in  certain  circumstances.  The 
home  equity  statute  does  not  recognize 
the  condition  as  a  permissible  reason  to 
call  a  line  of  credit.  Thus,  if  both  laws 
were  given  full  effect,  member  banks 


^  On  March  4. 1992,  the  Federal  Deposit  Insurance 
Corporation  amended  its  rules  to  provide  that  with 
certain  exceptions,  the  rules  in  Rej^ation  O  apply 
to  insured  nonmember  banks  (57  FR  7647).  On  April 
9, 1992,  the  OHice  of  Thrift  Supervision  proposed  a 
rule  to  implement  the  provision  in  FDICIA  dealing 
with  loans  to  executive  officers  of  savings 
associations  (57  FR  12232). 

*  Subsequent  to  publication  of  the  proposal  to 
amend  Regulation  Z,  the  Board  proposed  to  amend 
Regulation  O  to  implement  amendments  to  FDICIA. 
On  May  28, 1992.  the  Board  published  a  final  rule 
amending  Regulation  O.  (57  FR  22417.)  Among  other 
changes,  a  technical  revision  was  ma^  to 
I  215.5(dK4)  to  clarify  that  member  banks  must  “in 
writing”  provide  for  the  ability  to  call  a  loan  to  an 
executive  oHicer. 


and  savings  associations  could  not  offer 
home  equity  lines  to  their  executive 
officers. 

The  Board  requested  comment  on 
whether  the  home  equity  regulation 
should  be  amended  to  permit  banks  to 
include  a  call  feature  in  their  contracts 
for  home  equity  lines  for  executive 
officers,  and  exercise  that  feature  as 
provided  in  section  22  of  the  Federal 
Reserve  Act  and  implementing 
Regulation  O.  Based  on  a  review  of  the 
comment  letters  and  further  analysis, 
the  Board  is  modifying  the  regulation  to 
permit  depository  institutions  to  include 
a  demand  provision  in  home  equity  lines 
to  executive  officers,  as  provided  in  the 
Federal  Reserve  Act  and  FDICIA.  The 
Board  believes  that  the  Congress,  in 
enacting  the  home  equity  statute,  did  not 
intend  to  override  the  provisions  in  the 
Federal  Reserve  Act  dealing  with 
demand  provisions  in  loans  made  to 
executive  officers.  This  idea  is 
buttressed  by  the  fact  that  the  Congress 
recently  enacted  FDICIA  which 
extended  the  important  safety  and 
soundness  policies  contained  in  section 
22(g)  of  the  Federal  Reserve  Act  to 
savings  associations  and  insured 
nonmember  banks.  There  is  no 
suggestion  in  the  legislative  history  of 
the  home  equity  statute  that  the 
Congress  intended  to  repeal  section 
22(g)  of  the  Federal  Reserve  Act  and 
prohibit  banks  from  offering  home 
equity  lines  to  their  executive  officers. 
Indeed,  enactment  of  section  306  of  the 
FDICIA  supports  the  idea  that  the 
Congress  intended  for  this  provision  to 
continue  in  full  force  in  spite  of 
enactment  of  the  home  equity  statute. 

A  number  of  persons  commented  on 
whether  the  home  equity  provisions 
should  override  the  policies  contained  in 
section  22(g)  of  the  Federal  Reserve  Act. 
All  commenters  but  one  believed  the 
policies  in  the  Federal  Reserve  Act, 
dealing  with  safety  and  soimdness, 
should  take  precedence  over  the  home 
equity  protections.  Those  commenters 
stated  that  they  favored  a  narrow 
exception  to  the  home  equity  rules  for 
executive  officers,  and  that  an  exception 
was  necessary  and  appropriate  to 
effectuate  the  policies  of  the  Federal 
Reserve  Act.  'The  one  commenter 
opposing  the  Board’s  action  stated  that 
this  was  an  inappropriate  action  to  be 
taken  by  the  Board,  and  that  the 
Congress  itself  should  make  this 
determination. 

The  Board  is  modifying  the  home 
equity  rules  to  provide  that  member 
banks,  savings  institutions  and  insured 
nonmember  banks  can  include  a 
provisions  in  their  credit  contracts  with 
executive  officers  granting  the  right  to 


call  a  home  equity  line  of  credit  to  the 
extent  required  by  section  22  of  the 
Federal  Reserve  Act  and  section  306  of 
FDICIA.  The  final  regulation  permits,  as 
did  the  proposal,  all  depository 
institutions,  and  not  solely  member 
banks,  to  use  the  exception  regarding  a 
demand  feature.  While  current  federal 
law  (in  the  Federal  Reserve  Act  and 
FDICIA)  is  limited  to  member  banks, 
savings  associations  and  insured 
nonmember  banks,  the  Board  has  used 
the  broader  category  of  depository 
institutions  for  ease  of  reference,  and  in 
the  event  any  other  federal  law  or 
regulation  is  enacted  that  requires  other 
institutions  to  retain  the  ability  to  call 
credit  extended  to  executive  officers. 

The  home  equity  rules  will  ensure  that 
the  same  rules  apply  equally  to  all 
depository  institutions. 

The  creation  of  an  exception  to  the 
home  equity  rules  accommodates  the 
express  terms  of  section  22(g)  of  the 
Federal  Reserve  Act  and  section  306  of 
FDICIA.  'This  approach  gives  effect  to 
the  policies,  contained  in  the  Federal 
Reserve  Act,  and  at  the  same  time 
creates  ^  very  limited  exception  to  the 
home  equity  statute.  'The  Board  also 
believes  its  exception  authority  under 
the  Truth  in  Lending  Act  is  consistent 
with  this  modification  of  the  home 
equity  rules  to  permit  depository 
institutions  to  include  a  demand  feature 
in  lines  of  credit  made  to  executive 
officers.  Without  this  modification,  the 
Board  believes  some  institutions  may 
not  make  lines  available  to  their 
executive  officers.  By  clarifying  that 
institutions  may  make  such  lines 
available  to  their  executive  officers,  the 
Board  believes  it  is  ensuring  some 
consumers  access  to  such  credit,  which 
may  not  have  been  offered  previously  to 
them. 

’The  regulation  reflects  the  fact  that 
institutions  that  wish  to  offer  home 
equity  lines  to  their  executive  officers 
must  include  such  a  provision  in  their 
home  equity  agreements  with  those 
officers.  The  Board  has  added  specific 
language  to  the  regulation  to  expressly 
require  this  condition  in  the  credit 
contract.®  Of  course,  an  institution  may 
only  have  a  demand  feature  as  broad  as 
that  required  by  the  Federal  Reserve 
Act,  FDICIA  and  their  implementing 
regulations  in  its  home  equity  lines  with 
executive  officers.  A  broader  demand 


'  While  Regulation  O  requires  that  this  provision 
must  be  "in  writing,”  in  order  to  implement 
provisions  in  the  Home  Equity  Loan  Consumer 
Protection  Act  that  prohibit  "unilateral"  changes  to 
a  home  equity  plan,  the  Board  believes  that 
institutions  must  include  such  a  provision  in  the 
home  equity  agreement  entered  into  by  the 
executive  o^icer. 
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provision  is  prohibited  under  Regulation 
Z. 

The  Board  solicited  conunent  on 
whether  a  specific  disclosure  should  be 
provided  to  executive  officers  if  the 
home  equity  rules  were  interpreted  to 
permit  inclusion  of  this  demand 
provision.  The  Board  requested 
comment  on  whether  a  contractual 
provision  setting  forth  this  provision 
would  provide  adequate  information  if 
the  provision  is  not  also  specifically 
disclosed  in  the  preapplication 
disclosures.  After  reviewing  the 
comment  letters  and  for  the  reasons  set 
forth  below,  the  Board  is  requiring  only 
that  this  provision  be  in  the  home  equity 
contract,  rather  than  requiring  it  to  be 
separately  disclosed  with  the 
preapplication  disclosures. 

The  vast  majority  of  commenters 
opposed  requiring  a  separate  disclosure 
referencing  this  call  provision. 
Commenters  stated  that  including  this 
provision  in  the  contract  with  the 
executive  officer  was  sufficient  to  notify 
the  person  of  the  right  of  the  institution. 
Commenters  also  noted  that  executive 
officers  are  already  likely  to  be  aware  of 
the  limitations  contained  in  Regulation 
O.  The  Board  believes  inclusion  of  this 
provision  in  the  contract  will  notify 
executive  officers  of  this  condition. 

Commenters  stated  that  including 
such  a  notice  on  disclosure  forms  given 
to  all  consumers  would  be  very 
confusing  to  consumers,  since  the 
provision  would  be  inapplicable  to  the 
vast  majority  of  consumers.  Many 
commenters  also  stated  that  having  a 
separate  disclosure  form  solely  for 
executive  officers,  or  requiring  the  use  of 
an  insert  or  attachment  highlighting  this 
feature  would  be  unnecessary,  and 
would  increase  the  likelihood  of  error 
(in  distributing  the  wrong  form). 

The  Board  also  will  be  permissive  on 
whether  tliis  condition  is  separately 
disclosed  under  §  226.6(e)(1)  of  the 
regulation.  (Section  226.6(e)  generally 
requires  creditors  to  provide  again  to 
consumers  many  of  the  preapplication 
disclosures  at  the  time  the  account  is 
opened.)  The  Board  believes  that  the 
inclusion  of  this  feature  in  the  home 
equity  agreement  provides  sufficient 
notice  to  executive  officers  of  this 
feature.  In  addition,  since  these  later 
disclosures  are  generally  combined  with 
contractual  provisions,  the  Board 
believes  that  requiring  a  specitic 
disclosure  of  such  a  feature,  in  most 
cases,  would  not  provide  the  borrower 
with  any  additional  information. 
Furthermore,  requiring  a  disclosure 
under  §  226.6(e),  but  not  requiring  a 
disclosure  under  S  226.5b(d)(4),  would 
likely  create  a  more  complicated  rule 
and  could  increase  compliance 


problems,  with  little,  if  any,  additional 
benefit  provided  to  the  executive  officer. 

Commenters  requested  that  the  Board 
address  how  this  call  feature  relates  to 
the  closed-end  disclosure  rules. 
Specifically,  commenters  asked  whether 
a  demand  disclosure  is  required  under 
SS  226.18(i)  and  226.19(b)(2)(xi),  if  a 
closed-end  loan  to  an  executive  officer 
contains  a  call  provisiotL  The  Board 
believes  that  when  an  institution  has  a 
narrow  demand  feature  in  its  closed-end 
credit  agreement  to  the  extend  required 
by  section  22(g)  of  the  Federal  Reserve 
Act  and  306  of  FDICIA,  institutions 
should  be  permitted  to  provide  or  not  to 
provide  demand  disclosures.  For 
consistency  and  to  minimize  compliance 
burdens,  the  Board  believes  it  is 
important  to  treat  these  features 
similarly  imder  the  disclosure  rules  for 
open-end  and  closed-end  credit  Of 
course,  if  an  institution  has  a  demand 
feature  in  its  closed-end  agreement  that 
is  broader  than  that  required  by  the 
Federal  Reserve  Act  and  FDICIA,  such  a 
feature  would  have  to  be  disclosed 
under  §  226.18(i)  and,  in  the  case  of 
variable-rate  mortgages,  S  226.19(b). 

The  Board  expects  to  propose 
technical  conforming  amendments  to  the 
official  staff  commentary  in  the  fall, 
under  the  normal  schedule  for 
commentary  revisions,  reflecting  these 
positions  concerning  §  §  226.5b(d)(4), 
226.6(e)(1),  226.18(i).  and  226.19(b)(2)(xi). 

(3)  Economic  Impact  Statement 

The  change  to  the  regulation  is  likely 
to  have  an  insignificant  impact  on 
creditors’  costs,  including  those  of  small 
entities. 

(4)  Text  of  Revisions 

Pursuant  to  authority  granted  in 
section  105  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1604  as  amended),  the  Board 
is  amending  Regulation  Z,  12  CFR  part 
226,  by  modifying  §  §  226.5b(f)(2)(ii)  and 
226.5lHf)(2)(iii)  and  by  adding 
S  226.5b(f)(2)(iv). 

List  of  Subjects  in  12  CFR  Part  228 

Advertising,  Federal  Reserve  System. 
Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  226  is  amended 
as  follows: 

PART  226— [AMENDED] 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  Truth  in  Lending  Act,  15  U.S.C. 
1604  and  1637(c)(5);  sec.  1204(c),  Competitive 
Equality  Banking  Act,  12  U.S.C  3806. 


Subpart  B— Open-End  Crmltt 

2. 12  CFR  226.5b  is  amended  by 
revising  paragraphs  (f)(2)(ii)  and 
(f)(2)(iii).  and  by  adding  paragraph 
(f)(2)(iy)  to  read  as  follows: 

§  226.5b  Requirement*  for  home  equity 
plans. 


(f)  *  *  *  ^ 

(2)  *  •  * 

(ii)  The  consumer  fails  to  meet  the 
repayment  terms  of  the  agreement  for 
any  outstanding  balance; 

(iii)  Any  action  or  inaction  by  the 
consumer  adversely  affects  the 
creditor’s  security  for  the  plan,  or  any 
right  of  the  creditor  in  such  security;  or 

(iv)  Federal  law  dealing  with  credit 
extended  by  a  depository  institution  to 
its  executive  officers  specifically 
requires  that  as  a  condition  of  the  plan 
the  credit  shall  become  due  and  payable 
on  demand,  provided  that  the  creditor 
includes  such  a  provision  in  the  initial 
agreement 

*  «  *  *  * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  30. 1992. 
William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doa  92-18468  Filed  8-5-92;  &4S  am) 
BILUNG  CODE  8210-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  25, 121,  and  135 

(Docket  No.  26530,  Amendment  Nos.  25-76, 
121-228  and  135-431 

RIN  2120-AC46 

Improved  Access  to  Type  ill  Exits 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  correction. 

summary:  In  the  May  4, 1992,  issue  of 
the  Federal  Register  (57  FR  19220).  the 
FAA  published  a  final  rule  amending  its 
regulations  to  require  improved  access 
to  Type  III  emergency  exits  (typically 
smaller  overwing  exits)  in  transport 
category  airplanes  with  60  or  more 
passengers.  ’Those  changes  affect  air 
carriers  and  commercial  operators  of 
transport  category  airplanes  operating 
under  the  provisions  of  part  121  of  the 
Federal  Aviation  Regulations  (FAR)  and 
air  taxi  and  commercial  operators  of 
such  airplanes  under  the  provisions  of 
part  135  of  the  FAR.  This  document 
corrects  an  error  in  that  final  rule. 
EFFECTIVE  DATE:  June  3, 1992. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gary  L.  Killion.  Manager,  FAA, 
Regulations  Branch  (ANI^114), 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2114. 

SUPPLEMENTARY  INFORMATION:  As 

amended,  §  121.310(f)(3)(iii)  requires 
part  121  operators  to  comply  with  the 
new  standards  after  December  3, 1992.  It 
was  intended  that  part  135  operators 
would  have  to  comply  at  the  same  time; 
however,  the  compliance  time  was 
inadvertently  omitted  from 
§  135.178(f)(3).  In  the  absence  of  a 
specific  compliance  time,  compliance  for 
part  135  operators  would  be  required  as 
of  June  3, 1992,  the  effective  date  of 
Amendment  135-43.  This  document 
serves  to  correct  that  omission. 

Correction  of  the  Amendment 

In  consideration  of  the  foregoing, 

§  135.178(f)(3)  is  corrected  to  read  as 
follows: 

§  135.178  Additional  emergency 
equipment 

«  «  *  *  * 

(f)*  *  * 

(3)  There  must  be  access  from  the 
main  aisle  to  each  Type  III  and  Type  IV 
exit.  The  access  from  the  aisle  to  these 
exits  must  not  be  obstructed  by  seats, 
berths,  or  other  protrusions  in  a  manner 
that  would  reduce  the  effectiveness  of 
the  exit.  In  addition,  for  a  transport 
category  airplane  type  certificated  after 
January  1, 1958,  there  must  be  placards 
installed  in  accordance  with 
§  25.813(c)(3)  of  this  chapter  for  each 
Type  III  exit  after  December  3, 1992. 

*  *  «  *  « 

Issued  in  Renton,  Washington,  on  July  24, 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-18408  Filed  8-5-92;  8:45  am] 
BILUNO  COOE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM80-53] 

Maximum  Lawful  Price  and  Inflation 
Adjustments  Under  the  Natural  Gas 
Policy  Act 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule;  order  of  the  Director, 
OPPR. _ 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(c)(1),  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
publishes  the  maximum  lawful  prices 
(MLPs)  prescribed  under  title  I  of  the 
Natural  Gas  Policy  Act  (NGPA)  for  the 
months  of  August,  September,  October 
1992.  Section  101(b)(6)  of  the  NGPA 
requires  that  the  Commission  compute 
and  publish  the  MLPs  before  the 
beginning  of  each  month  for  which  the 
figures  apply. 

EFFECTIVE  DATE:  August  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garry  L.  Penix,  (202)  206-0622. 
SUPPLEMENTARY  INFORMATION: 

Publication  of  Prescribed  Maximum 
Lawful  Prices  Under  the  Natural  Gas 
Policy  Act  of  1978 

(Issued  July  31, 1992) 

Section  101(b)(6)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  requires  the 
Commission  to  compute  and  make 
available  maximum  lawful  prices 
(MLPs)  and  inflation  adjustments 
prescribed  in  title  I  of  the  NGPA  prior  to 
the  month  the  figures  apply  to. 

Pursuant  to  this  requirement  and  the 
authority  delegated  in  §  375.307(c)(1)  of 
the  Conunission’s  regulations,  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  is  publishing  MLPs 
and  inflation  adjustment  factors  for 


Table  I.— Natural  Gas  Ceiunq  Prices 


[Other  Than  NGPA  Sections  104  and  106<a)] 


Subpart 
of  Part 
271 

NGPA 

section 

Category  of  Gas 

B . 

102 

C . 

103(b)(1) 

New  onshore  production  wells  * . . 

E . 

105(bj(3) 

Intrastate  existing  contracts . . . . 

F . 

106(b) 

1(B) 

Alterriative  Maximum  lawful  price  for  certain  intra-state  rollover  gas  * . . . 

G . 

107(c)(5) 

Gas  produced  from  tight  formations  * . . . . . 

H . . 

108 

Stripper  gas . . . . . . . . . 

August,  September  and  October  1992. 
MLPs  and  inflation  adjustment  factors 
for  periods  before  August  1992  are 
contained  in  Tables  in  §  §  271.101  and 
271.102  of  the  Commission's  regulations. 
Table  I  of  §  271.101(a)  specifies  the 
MLPs  for  gas  under  NGPA  sections  102, 
103(b)(1),  105(b)(3),  106(b)(1)(B), 

107(c)(5),  108  and  109.  Table  11  of 
§  271.101(a)  specifies  the  MLPs  for  gas 
under  sections  104  and  106(a)  of  the 
NGPA.  Table  III  of  §  271.102(c)  contains  ' 
the  inflation  adjustment  factors. 

The  quarterly  percentage  change  in 
the  gross  domestic  product  (GDP) 
implicit  price  deflator  published  on  July 
30, 1992,  was  used  in  computing  the 
MLPs  and  inflation  adjustment  factors 
for  August,  September  and  October 
1992.  The  gross  national  product  (GNP) 
specified  in  the  NGPA  wasn’t  used  since 
the  Department  of  Commerce  states  the 
next  change  in  the  GNP  won’t  be 
published  until  September  1992.  When 
the  GNP  is  published,  revised  prices  and 
inflation  factors  for  August,  September 
and  October  1992  will  be  published,  if 
necessary. 

The  Director  notes  that  no  changes  to 
the  MLPs  and  inflation  adjustment 
factors  for  May,  June  and  July  1992, 
which  were  computed  with  the  GDP 
implicit  price  deflator,  are  necessary. 
After  the  GNP  was  published,  it  was 
foimd  that  MLPs  and  inflation  factors 
for  May,  June  and  July  1992,  computed 
using  the  GNP,  were  identical  to  those 
computed  using  the  GDP. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas. 

Kevin  P.  Madden, 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 

1.  The  authority  citation  for  part  271  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w:  15  U.S.C. 
3301-3432:  42  U.S.C.  7101-7352. 

2.  Section  271.101(a)  is  amended  by 
adding  the  maximum  lawful  prices  for 
August,  September  and  October  1992,  in 
Tables  I  and  II. 


Maximum  lawful  price  per  MMBtu  for 

deiivenes  in — 

Aug.  1992 

Sept.  1992 

Oct  1992 

$6,723 

$6,754 

$6,785 

3.861 

3.866 

3.871 

6.267 

6.291 

6.315 

2.209 

2.212 

2.215 

7.722 

7.732 

7.742 

7.203 

7.236 

7.269 
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Table  I.— Natural  Gas  Ceiunq  Prices— Continued 


[Other  Than  NQPA  Sections  104  and  106(a)] 


Subpart 
o<  Pan 
271 

NGPA 

section 

Category  o(  Gas 

Maximum  lawful  price  per  MMBtu  for 
deliveries  in— 

Aug.  1992 

Sept  1992 

'  Oct  1992 

, 

109 

Not  otherwise  covered .  . . . . . 

3.195 

3.199 

‘  Commencing  January  1,  19S5,  the  price  o(  natural  gas  finally  determined  to  be  new  natural  gas  under  8ection102(c)  was  deregulated.  (See  part  272  of  the 
Commission's  regulations.) 

*  Commencing  January  1, 1985,  and  July  1, 1987,  the  price  of  some  natural  gas  finally  determined  to  be  natural  gas  produced  from  a  new,  onshore  production 
well  urtder  section  103  was  deregulated.  (See  part  272  of  the  Commission's  regulations.)  Thus,  for  all  months  succeeding  June  1987  publication  of  a  maximum 
lawful  price  per  MMBtu  under  NGPA  section  103(bK2)  is  discontinued. 

*  Section  271.602(a)  provides  that  for  certain  ^  sold  under  an  intrastate  rollover  contract  the  maximum  lawful  price  is  the  higher  of  the  price  paid  under  the 
expired  contract  adfusted  for  inflation  or  an  altemative  Maximum  Lawful  Price  specified  in  this  Table.  This  altemative  Maximum  LawM  Price  for  each  month  appears 
in  this  row  of  Table  I.  Commencing  January  1,  1985,  the  price  of  some  inirastate  rollover  gas  was  deregulated.  (See  part  272  of  the  Commission's  regulations.) 

*  The  maximum  lawful  price  for  tight  formation  gas  Is  the  lesser  of  the  negotiated  contract  price  of  200%  of  me  price  specified  in  subpart  C  of  part  271.  The 
incentive  ceiling  price  does  not  apply  to  certain  gas  after  May  12,  1990,  as  a  result  of  Commission  Order  No.  519-A.  (See  $271,703  of  the  Commission's 
regulations.) 


Table  II.— Natural  Gas  Cemjnq  Prices:  NGPA  Sections  104  and  106(a)  (Subpart  D.  Part  271) 


Category  of  natural  gas  and  type  of  sale  or  contract 

Maximum  lawful  price  per  MMBtu  for 
deliveries  iri— 

Aug.  1992 

Sept  1992 

Oct  1992 

Post-1974  gas:  • 

$3,195 

$3,199 

$3,203 

2.693 

2.697 

2.701 

2.068 

2.071 

2.074 

Interstate  roHover  gas: 

AS  Poducers . .  .  . .  . . . . .  . . 

1.185 

1.187 

1.189 

1.517 

1.519 

1.521 

large  producer  .  ■ 

1.161 

1.163 

1.165 

Flowing'gas: 

SmaS  oroducer . . . . . . . .  .  . . . . . . . 

0.763 

0.764 

0.765 

0.847 

0.648 

0.649 

Certain  Pemtian  Basin  gas: 

SmaS  producer . . . . . . . . . . . . . . . . . . . 

0.900 

0.901 

0.902 

Lame  oroducer . . . . . ' . . . . . . . 

0.800 

0.801 

0.802 

0.900 

0.901 

0.902 

a763 

0.764 

0.765 

0.728 

0.729 

0.730 

0.676 

0.877 

0.678 

Minimum  rate  gas:  ■ 

AS  oroducers  

0.398 

0.399 

0.400 

■  Piices  for  minimum  rate  gas  are  expressed  In  terms  of  dollars  per  Mcf,  rather  than  MMBtu. 

■  This  price  may  also  be  appbcabie  to  other  categories  of  gas  {doe  {$  271.402  and  271.602). 


3.  Section  271.102(c)  is  amended  by 
adding  the  inflation  adjdstment  for  the 
months  of  August,  September  and 
October  1992,  in  Table  III. 


Table  IH.— Inflation  Adjustment 


Month  of  delivery 

Factor  by  which  price  in 
preceding  month  Is 
mulqpiied 

August  1992...  _  _. 

1.00132 

September  1992 . .  .. 

1.00132 

October  1992 _  _ _ 

100132 

pit  Doc.  92-18606  Piled  8-S-92;  6:45  am] 
BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  LABOR 
Mine  Safety  and  Health  Administration 
30  CFR  Parts  70  and  75 
RIN  1219-AA11 

Safety  SUmdards  for  Underground 
Coal  Mine  Ventilation 

AOENCV:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Delay  of  eflective  date  of  final 
rule. 


SUINMARV:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  delaying  the 
effective  date  of  the  Agency's  final  rule 
revising  safety  standards  for  ventilation 
of  underground  coal  mines. 


effective  date:  The  eflective  date  of 
August  16, 1992  for  the  May  15, 1992 
flnal  rule  is  delayed  to  November  16, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director.  Office  of 
Standards,  Regulations,  and  Variances. 
MSHA  (703)  235-19ia 
SUPPLEMENTARY  INFORMATION:  On  May 
15, 1992,  MSHA  published  a  final  rule 
(57  FR  20868)  to  revise  its  safety , 
standards  for  ventilation  of  underground 
coal  mines.  The  flnal  rule  was  a 
comprehensive  revision  of  the  existing  .. 
standards.  Due  to  problems  encountered 
with  distribution  of  the  flnal  rule  some 
aflected  parties  did  not  receive  timely 
notice  which  has  hindered  their  ability 
to  understand  and  comply  with  the  rule. 
MSHA  has  held  17  informational 
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meetings  across  the  country  to  brief  the 
mining  public  on  the  provisions  of  the 
rule.  From  these  meetings,  MSHA  has 
learned  that  many  mine  operators  have 
not  had  time  to  sufficiently  acquaint 
dieir  managers  with  the  new  regulations; 
this  will  preclude  diem  bom  orderly 
implementation  of  the  rule  by  August  16. 
Under  these  circumstances  MSHA's 
enforcement  of  the  regulations  could 
result  in  confusion  rather  than  enhanced 
miner  safety.  The  Agency  has  also 
learned  that  mining  equipment 
manufacturers  have  not  had  sufficient 
notice  of  revised  requirements  to 
adequately  adjust  their  production 
levels  to  provide  equipment  and 
materials  necessary  for  compliance  with 
the  rule  by  all  mines.  MSHA  has 
therefore  concluded  that  additional  time 
is  needed  to  ensure  that  mine  operators 
can  effectively  plan  and  implement  the 
necessary  dianges.  Althou^  MSHA  has 
trained  its  inspectors  on  the  rule,  the 
Agency  will  use  this  additional  time  to 
b^er  assist  the  mining  community  with 
training  their  personn^  For  these 
reasons,  MSHA  is  delaying  the  effective 
date  to  November  16, 1992. 

In  view  of  the  imminence  of  the 
deadline  and  of  the  circumstances 
described  above,  the  Agency  has 
determined  under  section  553(b)(B)  of 
the  Administrative  Procedures  Act 
(APA)  (5  U.S.C.  553(b)(B))  that  for  good 
cause  it  would  be  both  impracticable 
and  contrary  to  the  public  interest  to 
provide  advance  notice  and  an 
opportunity  for  public  comment  on  the 
delay  of  the  rule’s  effective  date. 
Pursuant  to  5  U.S.C.  553(d)(3)  and  for 
good  cause  based  upon  these  same 
reasons,  this  action  is  excepted  from  the 
30-day  delayed  effective  date  of  the 
APA. 

Dated:  July  31, 1992. 

William  ).  Tattenall, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  92-18622  Filed  8-5-92;  8:45  am] 
BIUJNQ  CODE  4910-43-W 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Parts  312  and  317 

Federal  Savings  and  Loan 
Associations  and  Federal  Credit 
Unions  as  Flecai  Agents  of  the  United 
States  and  Agencies  for  Issue  of 
United  States  Savings  BotkSs 

AOENCY:  Fiscal  Service.  Treasury. 


ACnON:  Final  rule. 


SUSMURV:  This  document  is  being 
puUished  to  set  forth  the  changes  which 
would  permit  Federal  credit  unions  that 
are  in  good  standing  to  sell  and  issue 
United  States  Savings  Bonds  to  other 
than  their  own  members.  It  has  been 
determined  that  the  granting  of 
unqualified  issuing  agent  status  to  such 
Federal  credit  unions  would  be  in  the 
I  best  interests  of  the  public  and  place 
such  credit  unions  in  a  more  equitable 
competitive  position  with  respect  to 
other  financial  institutions  which  serve 
as  savings  bmid  issuing  and  paying 
agents. 

EFFECTIVE  DATE:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  A.  Adams,  Assistant  Chief 
Counsel,  Bureau  of  the  Public  Debt 
Savings  Bond  Operations  Office, 
Parkersburg.  WV  26106-1328,  (304)  426- 
6505. 

SUPPLEMENTARY  INFORMATION:  31  CFR 
part  312,  also  referred  to  as  Department 
of  the  Treasury  Circular  No.  568, 
contains  the  regulations  which  permit 
Federal  savings  and  loan  associations 
and  Federal  credit  unions  to  act  as  fiscal 
agents  of  the  United  States.  This  part  is 
amended  by  changing  the  beginning 
note  to  permit  Federal  credit  unions  in 
good  standing  to  take  applications, 
forweud  remittances,  and  make  delivery 
of  United  States  Savings  Bonds  for 
nonmembers  as  well  as  members. 

31  CFR  part  317,  also  referred  to  as 
Department  of  the  Treasury  Circular. 
Public  Debt  Series  No.  4-67,  as  revised, 
contains  the  regulations  governing 
agents  authorized  to  sell  cmd  issue 
Series  EE  United  States  Savings  Bonds. 
Section  317.2(a)  is  amended  by  adding 
Federal  credit  unions  in  good  standing 
to  the  list  of  organizations  eligible  to 
apply  for  qualification  and  to  serve  as 
savings  bond  issuing  agents.  There  are 
currently  no  restrictions  on  credit  unions 
with  respect  to  redenqition  of  saving 
bonds.  It  is,  therefore,  unnecessary  to 
amend  the  regulations  governing  the 
redemption  of  savings  bonds  set  forth  in 
31  CFR  part  321,  also  referred  to  as 
Department  of  the  Treasury  Circular  Na 
750,  (as  revised). 

Procedural  Requirements 

ITiis  notice  is  not  considered  a  **major 
rule”  for  purposes  of  Executive  Order 
12291.  A  regulatory  impact  analysis, 
therefore,  is  not  required. 

The  notice  and  public  procedures  of 
the  Administrative  Procedure  Act  are 


inapplicable,  pursuant  to  5  U.S.C. 

553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 

601,  et  seq.)  do  not  apply. 

List  of  Subjects  ! 

31  CFR  Part  312 

Federal  savings  and  loan  associations, 
Federal  credit  unions.  Government 
securities. 

31  CFR  Part  317 

Banks  and  banking.  Federal  Reserve 
System,  Government  securities. 

Dated:  July  30, 199Z 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

31  CFR  parts  312  and  317  are  amended 
as  follows: 

PART  312— FEDERAL  SAVINGS  AND 
LOAN  ASSOCIATIONS  AND  FEDERAL 
CREDIT  UNIONS  AS  FISCAL  AGENTS 
OF  THE  UNITED  STATES 

1.  The  authority  for  part  312  continues 
to  read  as  follows: 

Authority:  Sec  5(k),  17  48  StaL  646, 1222;  12 
US.C.  1464(k).  1767. 

2.  The  beginning  note  to  part  312  is 
amended  by  adding  a  new  paragraph  at 
the  end  to  read  as  follows: 

Note:*  *  * 

Pursuant  to  these  same  regulations,  the 
Fiscal  Assistant  Secretary  has  now 
designated  for  employment,  as  fiscal  agents 
of  the  United  States,  for  the  purpose  of  taking 
applications  from  nonmembers,  as  well  as 
their  own  members,  and  forwarding 
remittances  fw,  and  making  delivery  of 
United  States  Savings  Bonds,  all  Federal 
credit  unions  in  good  standing. 

*  *  •  *  « 

PART  317— REGULATIONS 
GOVERNING  AGENCIES  FOR  ISSUE 
OF  UNITED  STATES  SAVINGS  BONDS 

1.  The  authority  for  part  317  continues 
to  read  as  follows: 

Authorhy;  31  U.S.C  3105,  2  U.S.C.  901,  5 
U.S.C  301. 

2.  Section  317.2  is  amended  by  adding 
"Federal  credit  unions  in  good 
standing,”  to  the  list  of  organizations 
described  in  paragraph  (a),  after  the 
word  “Banks,”. 

[FR  Doc.  92-18446  Filed  8-5-92;  8:45  am) 

BIUJNO  CODE  4010-1041 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6941 
[UT-942-4214-10;  UT-6S685] 

Withdrawal  of  Public  Land  for  the 
Bonneville  Sait  Flats;  Utah 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
30,203.56  acres  of  public  land  from 
surface  entry  and  mining  for  a  period  of 
20  years  for  the  Bureau  of  Land 
Management  to  protect  the  unique 
geologic,  recreationat  and  visual 
resources  of  the  Bonneville  Salt  Flats. 

An  additional  3,200.24  acres  of  non- 
Federal  land,  if  acquired  by  the  United 
States,  would  also  be  withdrawn  by  this 
order.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Randy  Massey,  BLM  Utah  State  OfHce, 
P.O.  Box  45155,  Salt  Lake  City,  Utah 
84145-0155,  801-539-4119. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2  (1988)],  but  not 
from  leasing  under  the  mineral  leasing 
laws,  to  protect  the  Bonneville  Salt 
Flats: 

Salt  Lake  Meridian 
T.  1  N.,  R.  16  W., 

Sec.  6,  lots  1  to  7,  inclusive.  Sy«NEy4, 
SEy4NWy4.  and  EV^SWy4. 
T.2N„R.18W., 

Sec.  20; 

Sec.  21: 

Sec.  28; 

Sea  29; 

Sea  30,  lots  1  to  4.  inclusive,  EVii,  and 
EV^W>4: 

Sec.  31,  lots  1  to  4,  inclusive.  EVi,  and 
E^W^; 

Sea  33,  NWy4. 

T.  1  N..  R.  17  W.. 

Sec.  1,  lots  1  to  4,  inclusive,  SV^N14.  and 
SV4; 

Sec.  3,  lots  1  to  4,  inclusive,  SV4NV^.  and 
SV^ 

Sec.  4,  lots  1  and  2,  Si4NEy4.  and  SVk; 

Sea  8.  EVi  and  SWy4; 

Sec.  9; 

Sea  10; 

Sea  11; 

Sea  12; 

Sec.  13,  W^; 

Sea  14; 


Sea  15; 

Sec.  17’ 

Sec.  18,  lots  3  and  4,  E%,  and  E^SWy4: 

Sec.  19,  lots  1  to  4.  inclusive,  Ei4,  and 
EV»WVk 
Sea  Wf, 

Sea  21; 

Sec.  22; 

Sec.  23; 

Sec.  26.  WV4; 

Sec.  27; 

Sea  28; 

Sea  29; 

Sec.  30,  lots  1  to  4,  inclusive,  EVs,  and 
EViWVfc 

Sec.  31.  lots  1  to  4,  inclusive,  EV^.  and 
EV4W^; 

Sea  33; 

Sea  34: 

Sec.  35.  WV4.  - 
T.  2  N..  R.  17  W.. 

Sec.  25; 

Sea  26,  SEy4: 

Sec.  34,  SEy4; 

Sec.  35. 

T.  1  N..  R.  18  W.. 

Sea  24.  EV^  and  SWy4; 

Sec.  25; 

Sec!  26,  EVt  and  SWy4; 

Sea  34.  EV4  and  SWy4; 

Sec.  35. 

T.  1  S..  R.  17  W.. 

Sea  3,  lots  3  and  4,  SV^NWy4.  and  SWMi; 
Sea  4,  lots  1  to  4,  inclusive.  SV^NV^,  and 
SVr.  ' 

Sec.  5,  lots  1  to  4  inclusive,  SViNi4,  and 

sya; 

Sec.  6  lots  1  to  7,  inclusive,  SV^NEy*, 
SEy4NWy4.  EyjSWy4.  and  SEy4: 

Sea  7,  lots  1  and  2  NEMi,  and  EViiNWy4: 
Sec.  8.  NV^; 

Sec.  9,NV^. 

T.  1  S..  R.  18  W. 

Sec.  1.  lots  1  and  2,  EV4SWy4NEy4. 

SEy4NEy4,  NEy4SEy4.  and  E^SEy4SEy4; 
Sec.  3.  lots  1  to  4  inclusive,  SWy4NEy4, 
wv4SEy4NEy4.  s%Nwy4.  NEy4Sw^. 
WV4SWy4.  and  \NV»NWV*SEV*; 

Sea  4,  lots  1  to  4,  inclusive.  SVitNV^,  and 
SVi; 

Sea  5,  SEV&; 

Sec.  9.  Ny8NEy4.  V/VtSWVtNEV*,  NWV*. 
WViNEy4SWy4.  NWy4SWy4.  and 
VJVtSWVtSVJV*. 

The  area  described  contains  30,203.56  acres 
in  Tooele  County. 

2.  The  following  described  non- 
Federal  land  (3,200,24  acres]  is  within 
the  exterior  boundary  of  the  Bonneville 
Salt  Flats  withdrawal  made  by  this 
order.  If  the  United  States  subsequently 
acquires  this  land,  the  land  will  be 
subject  to  the  terms  and  conditions  of 
this  withdrawal; 

Salt  Lake  Meridian 
T.  1  N..  R.  17  W,. 

Sea  2,  lots  1  to  4,  inclusive.  SMtNV^,  and 
SVii; 

Sec.  16; 

Sec.  32. 

T.  1  N.  R.  18  W.. 

Sec.  36. 

T.  2  N„  R.  17  Wm 


"  Sea  36. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

4.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1876, 43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  July  3a  1992. 

Dave  O’NeaL 

Assistant  Secretary  of  the  Interior. 

[FR  Doa  92-18662  Filed  8-5-92;  8:45  am] 
BUJJNQ  CODE  4310-0041 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7544] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
action:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  (“Susp.”)  listed  in  the  fourth 
column  of  the  following  tables. 
addresses:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500  C 
Street  SW.,  room  417,  Washington,  DC 
20472,  (202)  646-2717. 
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SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  prqjerty  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 

Section  1315  of  the  National  Flo^ 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
Nation^  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  elective  enforcement 
measures.  The  commimities  listed  in  this 
document  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations,  44  CI-'R  part  59  et 
seq.  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  crnmnunities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  die  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  pubHsfaed  in  the 
Federal  Reg^ter. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  die 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  Hie  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 


Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  not  in 
connection  with  a  flood]  may  legally  be 
provided  for  construction  of  acquisition 
of  buildings  in  the  identifled  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency’s  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas  (section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973,  42  U.S.C.  4106(a),  as 
amended).  This  prohibition  against 
certain  t)^es  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  comment  under  6  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  reives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi-om  the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 


with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory  impact 
analysis  has  been  prepared. 

Paperworic  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12812,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12812,  Federalism, 
October  28, 1987,  3  CFR,  1987  Comp^  p. 
252. 

Executive  Order  12778,  Chdl  fimtioe 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195, 3  CFR,  1991  Comp.,  p.  309. 

list  of  Subjects  in  44  CFR  Part  64 
Flood  insurance.  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PAnT64-{AMENOEO] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  eeq.: 
ReocganizatiMi  Plan  Na  3  of  197^  3  CFR, 
1878  Comp.,  p.  329;  EX).  12127, 44  FR  19367, 3 
CFR,  1978  Ccunp.,  p.  376. 

S  64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  $  64.6  are  amended  as 
follows: 


State  and  location 

Community 

Na 

Effective  date  of  authorization/ 
cancellation  of  sale  of  flood 
insurance  in  community 

Current  effective 
map  date 

Date  certain 
federal  assistance 
no  longer  avaAabte 
in  special  flood 
hazard  areas 

AsQuIsf  ConwilOM 

TtaQlOfi  1 

Massachusetts:  Ainesbury.  toem  of  Essex  County _ _ _ 

250075 

August  7,  1976,  Emerge  June  18, 
1980,  Reg.;  August  3, 1992,  susp. 

June  23.  1972.  Emerge  November 
19.  1982,  Reg.;  August  3.  1992. 
Su^ 

September  29. 1976.  Emerge  March 
11,  1983.  Reg^  August  3.  1992, 
S(»p. 

August  3, 1992 _ 

Augusta,  1092. 

Da 

IIS9KHI  ■ 

New  Jersey: 

FairfMd,  townehip  of  Cumberland  County _ _ 

340168 

August  3, 1992 _ 

Greenwich,  township  of  Cumberland  County _ _ _ ^ 

Ragfen  IN 

340169 

Augusta,  1902 - 

Do. 

PsnnsyVanIa:  BuSer.  toiwnaMp  of  ScfwySdS  County _ 


421909  September  16.  1975.  Emerge  No¬ 
vember  16.  1890,  neo4  August  3, 
1992,  Susp. 


Da 
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State  and  location 

Community 

No. 

Effectwe  dtha  of  authorization/ 
canceltation  of  sale  of  flood 
insurance  in  community 

Current  effective 
map  date 

Date  certain 
tedersf  assistance 
no  tonger  avahabie 
in  special  Mood 
hazard  areas 

!>■  1^  n  ■  %ei 

Lousiana:  St  Mary  Pariah,  unincorporaled  areas . . . . 

220192 

Apr!  6,  1973,  Emerg.;  September  3, 
1980,  Reg4  August  3. 1992,  Susp. 

Do. 

Region  N 

New  Jersey. 

HopeweN,  township  of.  Cumbertaitd  County . . . 

340248 

Febniary  22.  1974,  Emerg.;  Febnh 
ary  15,  1980.  August  18, 

1992,  Susp. 

July  21.  1975,  Emerg.;  November 

Aiigiiar  m  igg? 

August  18^  1992. 

Do. 

Laarence.  townahip  of.  Cumberland  County . . . 

340171 

August  18, 1992..— 

Now  York:  Rutland,  town  of.  Jefferson  County . 

360350 

16.  1962,  Reg4  August  18,  1992, 
Swp. 

August  11.  1975,  Emerg.;  June  5, 
1865,  Reg.;  August  18,  1992, 

Aiigimt  1A  1009 

Do. 

Region  W 

WestVirgMa: 

Lewis  County,  utwoorporaiad  aaeoa .  .  . 

540065 

Susp. 

January  25,  1977;  Emerg.;  July  1. 

AiiQiMt  1ft  ig<)9 

Do. 

Westoa  city  of,  Lewis  County . . . . . . 

540087 

1967,  Reg4  August  18,  1992, 
Susp. 

November  1. 1974,  Emerg.;  April  15, 

August  16. 1992 _ 

Do. 

Pennsylvania:  Ambler,  borough  of.  Montgomery  County . . 

420947 

1962,  Reg.;  August  16,  1992. 
Susp. 

December  8. 1973,  Emerg.;  Novem- 

1 

August  18. 1992..-., 

Do. 

IV 

Georgia:  Kenawaw,  city  ol  Cobb  Coun^ . . . . . . 

1 

130055 

ber  2.  1977,  f^;  August  16, 
1992.  Susp. 

July  25,  1975,  Emerg4  August  1, 

1 

August  18. 1992 . ^ 

Do. 

Tennessee: 

Cocke  County,  uninoorpotslled  aran . . . . J 

470033 

1960,  Reg4  August  18,  1992, 
Susp. 

March  14, 1978,  Emerg.;  January  6. 

Do. 

Newport  chy  of,  Cocke  County, . . . . . j 

475440 

1988,  Reg4  August  18.  1992, 
Susp. 

Febnjcsy  12, 1971,  Emerg.;  Septem- 

August  18, 1992. — 

Do. 

1 

Region  V 

Minnesota: 

Aitkin  County,  untnoorporanxt  nKa<M...„ .  .  1 

260417 

ber  3,  1971,  Reg4  August  18, 
1992,  Susp. 

Apr!  26,  1968,  Emerg4  July  16, 
190a  Reo4  August  16,  1992, 

August  18, 1992 — 

Do. 

Dayton,  chy  of.  fietmepin  County . ^ 

270158 

Susp. 

September  25, 1973;  Emerg.;  Febru¬ 
ary  1.  1978,  Reg.;  August  18i, 
199^Su8p. 

March  4,  1974,  Emerg4  February  4, 
1961,  Reg.;  August  18,  1992. 
Susp. 

December  26,  1974,  Emerg.;  April 
15.  1981,  Reg;  August  18,  1992, 
S«np. 

Febru^  5,  1975,  Emerg4  Novem¬ 
ber  1.  1979,  Reg;  August  18, 
1992,  Susp. 

March  14.  1975,  Emerg;  Novenfoar 
1.  1978,  Reg.;  August  16,  1992, 
Susp. 

April  8,  1973.  Emerg;  August  16, 
1982,  Reg;  August  18.  1992, 
Susp. 

April  8.  1971.  Emerg;  Apri  9.  1971. 

Do. 

McLeod  County,  unincorporated  areas . 

270616 

Do. 

Greenfield,  chy  of.  Hennepin  County- . . . 

270673 

August  18. 1992 — 

August  18, 1992...-. 

August  18. 1992 _ 

Do. 

Rockford,  city  of,  Henneptn/Wright  Counties . 

270162 

Do. 

Watertoum,  ci^  of,  Carver  Courtty . . . . 

270056 

Do. 

Region  VI 

Louisiana:  Gonzalaa.  City  of.  Ascension  Parish . . . . 

220015 

August  16, 1992 . 

Do. 

Texas:  Gakreston  County,  ursncorporated  areas- . - . . . . 

465470 

August  18. 1992 _ 

Do. 

Reg;  August  18, 1992.  Susp. 

‘  Code  for  reading  third  cotumn:  Emerg.— ^maiganctr:  Reg  — fteguiar  Suap.— Suapenafon. 
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(Catalog  of  Federal  Etomestic  Assistance  No. 
83.100,  “Flood  Insurance.”] 

Issued:  July  Z8, 1992. 

CM.  “Bud”  Schauerte, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  92-18284  Filed  8-5-92;  8:45  am] 
MUINQ  CODE  S71S-ai-H 


44  CFR  Part  64 

[Docket  No.  FEMA-7545] 

Uat  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  commimities  have  applied 
to  the  program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  conunimities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  commxmity,  or  from 
the  NFIP  at:  Post  Office  Box  457, 
Lanham,  MD  20706,  (800)  638-7418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500  C 
Street,  SW.,  room  417,  Washington,  DC 
20472,  (202)  646-2717. 


SUPPLEMENTARY  INFORMATION:  The 

NFIP  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  cmd 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since* 
the  communities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  forth  colunm  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended  42  U.S.C.  4012(a),  requires  the 
purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 


with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et.  seq. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 

Executive  Order  11291,  Federal  _ 

Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory  impact 
analysis  has  been  prepared. 

Paperworic  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et.  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federal  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp.,  p. 
252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  EO.  12127,  44  FR  19367,  3 
CFR,  1979  Comp.,  p.  376. 

§  64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  k>cation 


Community 

No. 


Effective  date  of  authorization/cancetlation  of  sale  of  flood  insurance  In 
community 


Current  effective 
map  date 


New  Ellgibles— Emergency  Program 
Utah: 

Cleveland.  Town  of  Emory  County . 

Relnatatementa— Regular  Program 
West  Wgirria: 

Thomas,  City  of  Tucker  County . . 


490196 


540261 


June  11,  1992.. 


New  York: 


Oct  16,  1975;  Emerg.;  Sept  10,  1984,  Reg.;  Aug.  15,  1990,  Susp.;  Dec  26, 
1990,  Rein.;  Jurte  2, 1992,  Susp.;  June  17, 1992,  Rein. 


July  12,  1977. 


June  2, 1992. 


Lenox,  Town  of  Madison  County . 

Putnam,  Town  of  Washmgton  County.. 
Michigan: 

Portland,  Township  of  Ionia  County . 

Permsylvania: 

Droher,  Towrtship  of  Wayrre  County.... 


360404  Aug.  18,  1975,  Emerg.;  March  18,  1987,  Reg.;  March  18,  1987,  Susp.;  June 
22, 1992,  Rein. 

361236  May  5,  1976,  Emerg,;  Aug.  19,  1986,  Reg.;  Aug.  19,  1986,  Susp.;  June  22, 
1992,  Reia 


June  3, 1988. 
Aug.  19,  1986. 


260831 


Sept  5,  1975,  Emerg.;  May  1,  1984,  Reg.;  Jurte  16,  1992,  Susp.;  June  19, 
1992,  Rein. 


June  16, 1992. 


422164 


May  14,  1975,  Emerg.;  March  4,  1988,  Reg.;  April  15,  1992,  Susp.;  June  23, 
1992,  Rein. 


Mar.  4, 1991. 
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Stats  and  location 

Community 

1  NO. 

Effective  date  of  auSxxlzation/canceltatlon  of  sale  of  flood  inauranoe  In 
comtiwnSy 

CunetS  aHeeUve 
map  dale 

Texas: 

Midiand  County,  Unincorporated  Areas _ 

Tennessee: 

McNairy  County,  Ursncorporated  Areas . 

Colorado: 

Las  Animas  Courrty,  Unincorporated  Areas . 

Regular  Conversions 

Region  IN: 

WestVSgMa: 

Davis.  Town  of  Tucker  Counts 

481239 

470127 

080105 

540260 

540192 

540193 

540191 

j 

220160  1 

060184 

060183 

Match  8, 1978,  Emerg.;  SepL  27,  1991,  Reg.;  Sept  27, 1991,  Susp.;  June  23. 
1992.  Rein. 

June  16,  1966,  Emerge  July  1.  1968,  Reg^  Aprs  2.  1991,  Suep.;  June  23, 
1992,  Rein. 

Oct  IS,  1971,  Emerge  Sept  1.  1977,  Reg.;  Nov.  2,  1990,  Suap.;  June  29. 
1992.  Reia 

June  2, 1992,  Suspension  v^ttximwn .  . 

Sept  27. 1991 

Aprs  2. 1991. 

Apr!  3. 1964. 

June  2. 1992. 

June  2!  1992. 

rtft  . 

Junei199^ 
June  2. 1992. 

bhShB 

June  16. 1992. 

June  16. 1982. 

June  la!  1992. 

Code  for  naiSng  third  ookeett  Enwfg.-Eine«gancy:  Reg.-Reguiar,  Susp.-Suspensioa  Raia-neinstatamenL 


(Catalog  of  Federal  Domestic  Assistance  No. 
63.100,  **F1ood  Insurance.**) 

Issued:  )uly  29. 1992. 

CM.  **Bad**  Schaoerte. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doa  92-18541  Rled  8-5^  8:45  am] 
BCUMO  OOOC  S71S-31-M 


DEPARTMENT  OF  TRANSPORTATION 
Marttime  Administration 

46  CFR  Part  272 
(Docket  No.  R-144] 

RIN  2133-AA96 

AdministerInQ  Maintenance  and  Repair 
Subsidy;  Audit  Requirements  and 
Procedures 

agency:  Maritime  Administration. 
Department  of  Transportation. 

ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  amends  the 
relations  of  the  Maritime 
Administration  (MARAO)  with  respect 
to  MARAD's  internal  procedure  for 
verifying  the  expenses  incurred  by 
subsidiwd  operators  receiving 
maintenance  and  repair  (M&R)  subsidy. 
One  amendment  relieves  die  operator 
from  the  automatic  disallowance  of 
otherwise  subsidizable  expenses 
included  in  a  repair  summary  or 
supplement  that  was  not  sul^tted  in  a 
specified  time  period  to  MARAD.  *1110 
other  amendmrat  recoguizes  that, 
pursuant  to  agreement  between  MARAO 
and  the  Inspector  General  Department 


of  Transportation,  the  required  audit  of 
an  operator’s  M&R  costs  shall  be 
performed  for  MARAD  by  the  Office  of 
Inspector  General  (OIG). 

DATES:  This  final  rule  is  effective  August 
6.1992. 

FOR  FURTHER  MFORMATION  CONTACT: 

Joseph  Seelinger,  Chiet  Division  of  Ship 
Maintenance  and  Repair.  400  7tfa  Street, 
SW.,  Washington.  DC  20S9a  TeL  (202) 
366-5776. 

SUPPLEMENTARY  N4FORMATION:  Tide  VI 
of  the  Merchant  Marine  Ad  1936,  as 
amended  (46  App.  U.S.C.  1171,  et  seq.) 
provides  authority  to  the  Secretary  of 
Transportation,  acting  dirough  the 
Maritime  Subsidy  Board  of  the  Maritime 
Administradon,  to  enter  into  contracts 
for  the  award  of  ODS  to  U.S.  citizens  for 
the  operation  of  a  vessel  or  vessels 
which  are  to  be  used  in  an  essential 
service  in  the  foreign  commerce  of  the 
United  States.  The  purpose  of  ODS  is  to 
compensate  the  operators  of  sudi 
vessels  for  excess  operating  costs 
associated  with  documentation  of  die 
vessels  under  the  laws  of  the  United 
States,  including  crew  wage  costs  and. 
when  appit^iriate,  the  cost  of  MftR  not 
covered  by  insurance  (46  App.  UAC. 
1173).  MARAD's  regulation  at  46  CFR 
272.iz  provides  that  MARAD  shall  audit 
the  operator's  M&R  costs,  as  necesssuy. 
and  riiaU  notify  the  operator  of  the  audit 
results. 

Section  272.24(a)  of  the  existing 
regulations  requkM  that  die  operators  of 
a  vessel  receivhig  MftR  subsidy  submit 
to  the  appropriate  MARAD  regional 
Ship  C>pmti<ms  Office  a  Subsidy  Repair 
Summary  (Form  MA-140)  not  later  than 
120  days  alter  termination  of  a  single 
voyage  or  multiple  voyages.  Section 


272.23(d)  provides  that  if  an  operator 
fails  to  file  the  repair  summary  or 
supplement  within  this  time,  any 
expense  included  therein  shall  be 
ineligible  for  subsidy  unless  the  operator 
can  prove  the  delay  in  filing  was  dim  to 
circumstances  beyond  the  operator's 
control  The  proc^ures  set  forth  in 
MARAD's  regulations  governing  the 
calculation  of  subsidy  rates  for  liner 
vessels  (46  CFR  part  282),  beginning 
with  the  calendar  year  1985,  makes  use 
of  a  relationship  of  M&R  subsidy  to 
wage  subsidy  for  a  three-year  period 
commencing  five  years  prior  to  the  year 
for  which  the  rate  is  being  calculate 
For  example,  approved  a^  audited 
expenses  for  the  years  1987-69  are  used 
to  calculate  the  1992  M&R  subsidy  that 
the  operator  receives.  The  procedure  for 
determining  M&R  subsidy  for  bulk 
vessels  (46  CFR  part  252)  also  utilizes  a 
historical  period  of  M&R  costs,  Le..  the 
historical  period  between  a  subsidized 
vessel’s  latest  two  routine  dry  dockings 
prior  to  the  subsidized  year. 

Under  both  the  liner  and  bulk 
procedures,  M&R  subsidy  Is  determined 
as  a  per  diem  amount  payable  for 
subsidized  voyage  days  in  the  calendar 
year  for  which  they  are  applicable.  The 
MA-140  submissions  within  the  120  day 
period  are  no  longer  necessary  to  assure 
the  timely  payment  of  subsidy.  For  tills 
reasofL  thm  is  no  longer  a  need  to 
disallow  claims  on  the  basis  of  their 
untimely  submissioiL  The  provision  in 
46  CFR  272.23  which  provides  hx  tiie 
disallowance  of  claizM  tiiat  are  not 
siUimitted  within  120  days  was 
Inadvertently  left  in  the  regulation  when 
it  was  amended  in  1990.  Accordingly, 
MARAD  is  removing  this  provision.  The 
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existing  regulation  is  inconsistent  with 
the  actual  audit  procedure  that  was 
effected  by  a  1981  agreement  between 
MARAD  and  the  Inspector  General, 
Department  of  Transportation,  and 
subsequent  agreements  in  1984,  which 
agreements  implement  provisions  in 
section  4  of  the  Inspector  General  Act 
(IGA)  of  1978,  as  amended,  Pub.  L  92- 
463  (published  at  5  U.S.C.  App.).  The 
IGA  includes  within  the  duties  and 
responsibilities  of  each  Inspector 
General  an  obligation  to  "conduct, 
supervise,  and  coordinate  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Department  within 
which  his  office  is  established.”  In  1981, 
in  recognition  of  these  audit 
responsibilities,  the  Maritime 
Administrator  and  the  Inspector 
General,  Department  of  Transportation, 
entered  into  a  Memorandum  of 
Agreement  stating  that  the  OIG  will 
perform  the  necessary  audit  for  MARAD 
and  providing  further  for  the  transfer  of 
the  MARAD  audit  fimction  and 
personnel  to  the  OIG.  Further 
agreements  between  MARAD  and  the 
OIG  with  respect  to  audit  requirements 
for  various  MARAD  programs  and 
modifications  to  MARAD  audit  policy 
are  reflected  in  memoranda  exchanged 
in  1984  by  the  former  MARAD  Associate 
Administrator  for  Policy  and 
Administration  and  the  former  Assistant 
Inspector  General  for  Policy  Planning 
and  Resources. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  in  domestic  or 
export  markets. 

This  rulemaking  does  not  involve  any 
change  in  important  Departmental 
policies  and  is  considered  nonsigniff cant 
under  the  DOT  regulatory  policies  and 
procedures  (44  FR 11034,  February  26, 
1979).  It  announces  a  policy  change  to 
remove  a  burden  on  subsidized 
operators  receiving  M&R  and  clariffes 
responsibilities  for  performing  audits  of 
M&R  expenses  claimed.  Because  the 
economic  impact  should  be  minimal. 


further  regulatory  evaluation  is  not 
necessary. 

The  amendments  to  46  CFR  part  272 
remove  a  general  statement  of  policy  to 
relieve  an  imnecessary  burden  on 
subsidized  operators  receiving  M&R 
subsidy  and  clarify  a  matter  of  agency 
practice  and  procedure,  namely  that  the 
required  audit  of  M&R  costs  will  be 
performed  for  MARAD  by  the  OIG  and 
that  MARAD  will  notify  Ae  operator  of 
the  results  of  the  audit  performed  by  the 
OIG.  Puisuant  to  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b), 
requirements  for  notice  and  opportunity 
for  public  comment  are  not  applicable. 
Since  MARAD  does  not  anticipate  that 
publication  for  comment  would  result  in 
the  receipt  of  useful  information,  such 
publication  is  not  required  under  DOT 
Regulatory  Policies  and  Procedures. 
Because  the  rule  is  deregulatory  and 
clarifying  in  nature,  MARAD  finds  that 
good  cause  exists  pursuant  to  5  U.S.C. 
553(d)(C3)  for  making  it  effective  in 
publication.  This  rule  is  not  subject  to 
the  requirements  of  E.0. 12291. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  these  regulations  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environment  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  reporting 
requirements  that  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  (Approval  No.  2133-0006). 
OMB  approved  the  latest  changes  to  the 
information  collection  requirements  in 
revised  part  221  as  contained  in  the  final 
rule  published  July  3, 1992,  (57  FR  23470). 
However,  the  revision  of  forms 
referenced  in  this  rule  will  be  submitted 
to  OMB  for  review  and  approval. 
Therefore,  use  of  present  Maritime 
Administration  forms  will  be  continued, 
pending  review  and  approval  of  the 
forms,  as  revised. 


List  of  Subjects  in  46  CFR  Part  272 

Cargo  vessels,  grant  programs. 

Accordingly,  MARAD  hereby  amends 
46  CFR  part  272  as  follows; 

1.  The  authority  citation  for  46  CFR 
part  272  is  revised  to  read  as  follows: 

Authority:  46  App.  U5.C  1114(b),  1173, 

1176;  49  CFR  1.66. 

§272.23  [Amended] 

2.  In  §  272.23,  paragraph  (d)  is 
removed  and  paragraphs  (e)  through  (t) 
are  redesignated  as  paragraphs  (d) 
through  (s). 

3.  Section  272.42  is  revised  to  read  as 
follows: 

§  272.42  Audit  requirements  and 
procedures. 

(a)  Required  audit  In  connection  with 
the  audit  of  the  Operator’s  subsidizable 
expenses,  the  Office  of  the  Inspector 
General,  Department  of  Transportation, 
shall  audit  for  MARAD  the  Operator’s 
M&R  costs,  as  necessary,  for  the 
determination  of  final  subsidy  rates.  The 
Operator  shall  substantiate  those  costs 
recorded  on  the  books  of  account  which 
have  been  approved  by  the 
Administration. 

(b)  Notification  of  audit  results.  Upon 
completion  of  the  audit  by  the  Office  of 
Inspector  General,  the  MARAD  Office  of 
Financial  Approvals  shall  notify  the 
Operator  of  the  audit  results,  including 
any  items  disallowed  and  the  reasons 
for  such  disallowance. 

By  Order  of  the  Maritime  Administrator. 

Dated:  July  30, 1992. 

James  E.  Saari, 

Secretary. 

[FR  Doc.  92-18556  Filed  8-5-92;  8:45  am] 
BILLING  CODE  4S10-S1-M 


46  CFR  Part  298 

[Docket  No.  R-145] 

RIN  2133-AA97 

Obligation  Guarantees 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Final  rule. 

summary:  Title  XI  of  the  Merchant 
Marine  Act,  1936,  as  amended  (Act), 
authorizes  the  Secretary  of 
Transportation  to  provide  guarantees  of 
debt  (obligation  guarantees)  issued  to 
finance  the  construction,  reconstruction 
or  reconditioning  of  vessels  built  in 
United  States  shipyards  and  owned  by 
citizens  of  the  United  States. 
Applications  for  obligation  guarantees 
are  made  to  the  Maritime 
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Adoiiiiittration  acting  under  authority 
delegated  by  the  Secretary  to  the 
Maritime  AdministratCMr.  MARAO  is 
revising  in  its  regulations  implementing 
Title  XI  of  the  Merchant  Marine  Act, 

1936,  as  amended  (Act),  a  requirement 
for  the  computation  of  die  Internal  Rate 
of  Return  (IRR)  of  an  applicant's 
proposed  proiect  by  shifting  the  burden 
for  computation  of  the  IRR  from  the 
applicant  to  MARAD.  The  existing 
requirement  is  contained  in  a  regulation 
that  prescribes  the  terms,  conditions  and 
proo^ures  for  applying  for  and 
administering  Fedei^  ship  financing 
assistance  in  the  form  of  obligation 
guarantees.  The  revised  regulation  is  a 
result  of  the  review  of  existing 
regulations  mandated  by  the  President 
on  January  28. 1992.  It  streamline 
procedures  for  processing  applications 
for  assistance  under  Title  XI  of  the  Act 
and  provide  substantial  paperwork 
relief  to  applicants  for  Title  XI 
obligation  guarantees. 

EFFECTIVE  DATE:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  D.  Lax.  Director  Office  of  Ship 
Financing.  Maritime  Administration. 
Washington,  DC  20S90,  Telephone  No. 
(202)  306-5744. 

8Uf>PLEI»rrARV  inforssation:  46  CFR 
part  298  implements  authority  of  the 
Maritime  Administrator,  as  delegated  by 
the  Secretary  of  Transportation,  to  issue 
obligation  guarantees.  Section  298.14  of 
the  existing  regulations  for  obligation 
guarantees  provides  that  no  letter  of 
commitment  for  an  obligation  guarantee 
will  be  issued  by  MARAO  without  a 
folding  that  the  proposed  project  will  be 
economically  sound  An  "obligation 
guarantee”  is  a  pledge  of  the  Ml  faith 
and  credit  of  the  United  States  to  the 
payment  of  the  unpaid  principal  and 
interest  on  the  guarantee  of  a  note, 
bond,  debenture,  or  other  evidence  of 
indebtedness  as  defined  in  tiie  Act  In 
the  presentation  to  establish  economic 
soundness,  applicants  are  required  to 
provide  an  IRR  of  at  least  ten  percent 
An  IRR  analysis  is  intended  to 
demonstrate  the  projected  profitability 
of  a  proposed  project  and  whether  the 
security  for  the  guarantee  will  be  used 
economically  and  efficiently. 

The  procedures  set  forth  in  the  rule  for 
calculating  the  IRR  are  extensive  and 
complex,  and  it  is  MARAD's  experience 
that  applicants  have  found  these 
procedures  to  be  burdensome.  The 
revision  of  the  rule  to  shift  the 
computation  of  the  IRR  to  MARAD 
would  provide  substantial  paperwork 
relief  for  Title  XI  applicants  while  still 
requiring  them  to  submit  the  underlying 
financial  infwnnation  necessary  for 


MARAD  to  calculate  the  IRR  as 
appropriate. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291,  and  It  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  in  domestic  or 
export  markets. 

This  rulemaking  does  not  involve  any 
change  in  important  Departmental 
policies  and  is  cxinsidei^  nonsignificant 
under  the  DOT  regulatory  policies  and 
procedures  (44  FR 11034,  February  26. 
1979).  It  eliminates  a  requirement  that 
an  applicant  for  MARAD  financial 
assistance  make  a  detailed  financial 
(X}mputation  to  be  submitted  with  the 
application.  Because  the  economic 
impact  should  be  minimal,  further 
re^atory  evaluation  is  not  necessary. 

This  rulemaking  relates  to  amendment 
of  existing  regulations  that  prescribe 
conditions  and  procedures  for  applying 
for  Federal  ship  financing  assistance  in 
the  form  of  obligation  guarantees. 
Accordingly,  it  is  a  matter  of  agency 
practice  and  procedure.  Pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b],  requirements  for  notice  and 
opportunity  for  public  comment  are  not 
applicable.  Since  MARAD  does  not 
anticipate  that  publication  for  comment 
would  result  in  the  receipt  of  useful 
information,  sudi  publication  is  also  not 
required  under  DOTs  Regulatory 
Policies  and  Procedures.  Since  the  rule 
relieves  an  economic  burden  on 
applicants  it  is  being  made  effective  on 
publication  for  good  cause  pursuant  to  S 
U.S.C  5S3(d)(3).  This  rule  is  not  subject 
to  the  requirements  of  E.0. 12291. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  deteimined  that  these  regulations  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environment  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  conclude  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1989. 

Paperwork  Reduction  Act 

This  rulemaking  contains  reporting 
requirements  that  have  previously  been 
approved  by  tiie  Office  of  Management 
and  Budget  (Approval  No.  2133-0006). 
OMB  approved  the  latest  changes  to  the 
Information  collection  requirements  in 
revised  part  221  as  contained  in  the  final 
rule  published  Jime  3, 1992,  (57  FR 
23470).  However,  the  revision  of  forms 
referenced  in  this  rule  will  be  submitted 
to  OMB  for  review  and  approval 
Therefore,  use  of  present  Maritime 
Administration  forms  will  be  continued, 
pending  review  and  approval  of  the 
forms,  as  revised. 

This  rulemaking  relates  to  amendment 
of  existing  regulations  that  prescribe 
conditions  aM  procedures  for  applying 
for  Federal  ship  financing  assistance  in 
the  form  of  obligation  guarantees. 

List  of  Stdijects  in  48  CFR  Part  298 

Banks,  Banking,  Loan  programs — 
Transportation,  Maritime  carriers. 
Mortgages,  Mortgage  insurance.  Uniform 
system  of  accounts. 

Accordingly,  46  CIR  part  298  is 
amended  as  follows: 

PART  298— [AMENDEO] 

1.  The  authority  citation  for  part  298  is 
revised  to  read  as  follows: 

Autiiority:  46  App.  U.S.C.  1114(b).  CFR 
1.66. 

S  296.14  [Amended] 

2.  Section  296.14  is  amended  as 
follows: 

(a)  In  paragraph  (b)(3).  by  substituting 
a  period  for  the  second  comma  and 
deleting  thereafter  the  phrase  "and  in 
accordance  with  paragraph  (b)(4)  of  this 
section,” 

(b)  By  removing  paragraph  (b)(4)  in  its 
entirety. 

Dated:  July  aa  1992. 

By  order  of  the  Maritime  Administralor. 
lames  E.  9  sari, 

Secretary,  Maritime  AdnutUstratioa. 

(FR  Doc.  92-18SS7  Filed  6-6^  845  am] 
•HXMQ  COOC  4410-aMi 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91^2;  RM-6976;  FCC  92- 
335] 

Television  Broadcasting  Services; 
ArdnK>re,  OK,  and  Sherman,  TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  12  from  Ardmore,  Oklahoma  to 
Sherman,  Texas,  and  modiHes  the 
license  of  Station  KXII  (TV)  to  reflect 
Channel  12  at  Sherman,  as  proposed  in 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding.  See  56  FR  63704, 
December  5, 1991.  Channel  12  can  be 
allotted  to  Sherman,  Texas,  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  at  the  cun’ent  transmitter 
site  for  Station  KXII  (TV).  The 
coordinates  for  Channel  12  at  Sherman, 
Texas  are  North  Latitude  34-01-58  and 
West  Longitude  96-48-00. 

EFFECTIVE  DATE:  September  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-342, 
adopted  July  17, 1992,  and  released  July 
28, 1992.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 

1919  M  Street  NW.,  Washington,  DC, 

The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors. 
Downtown  Copy  Center,  1990  M  Street 
NW.,  Suite  640,  Washington,  DC  20036, 
(202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 
Television  broadcasting. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.606  [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Oklahoma, 
is  amended  by  removing  Channel  “12-" 
from  Ardmore. 

3.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Texas,  is 
amended  by  adding  Channel  “12-”  at 
Sherman. 


Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-18524  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  6712-OV-M 


47  CFR  Part  90 

[PR  Docket  No.  91-322;  FCC  92-321] 

Private  Land  Mobile  Radio  Services; 
Secondary  Rxed  Operations 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  These  rule  changes  relax 
existing  restrictions  on  secondary  fixed 
signaling  and  alarm  operations  by  all 
types  of  private  land  mobile  radio 
systems  that  are  licensed  for  exclusive 
use.  This  action  is  taken  to  remove  an 
unnecessary  regulatory  burden  on  these 
licensees,  "rhese  new  rules  will  provide 
increased  capability  for  licensees  of 
exclusive-use  private  land  mobile  radio 
systems  to  meet  their  communication 
needs. 

EFFECTIVE  DATE:  September  8, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Freda  Lippert  Thyden,  Rules  Branch, 
Private  Radio  Bureau,  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  PR  Docket  No.  91-322,  FCC 
92-321,  adopted  July  10, 1992,  and 
released  July  22, 1992.  The  full  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  Room  230, 1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission’s 
copy  contractor.  Downtown  Copy 
Center,  1114  21st  Street,  Washington, 

DC  20036,  telephone  (202)  452-1422. 

Summary  of  Report  and  Order 

1.  47  CFR  90.235  provides  that  private 
radio  land  mobile  licensees  authorized 
under  part  90  of  the  Commission’s  Rules 
may  conduct  secondary  fixed  signaling 
and  alarm  operations  above  25  MHz 
provided  certain  terms  and  conditions 
are  met.  These  provisions,  essentially 
technical,  relate  primarily  to  protection 
of  co-channel  users  from  interference  on 
shared  channels.  In  1986,  we  amended' 
47  CFR  90.637(c)  to  allow  trunked 
Specialized  Mobile  Radio  (SMR) 
systems  and  their  end  users  to  conduct 
such  operations  on  a  less  restricted 
basis  without  complying  with  47  CFR 
90.235.  This  action  was  taken  because 
the  restrictions  had  been  intended  to 
reduce  interference  potential  to  mobile 
operations  in  a  shared  spectrum 


environment  and  thus  were  unnecessary 
for  trunked  SMR  systems,  which  operate 
on  exclusive  frequency  assignments. 

2.  On  October  22, 1991,  we  adopted  a 
Notice  of  Proposed  Rule  Making  (Notice) 
to  consider  rules  relaxing  restrictions  on 
secondary  fixed  signaling  and  alarm 
operations  by  all  types  of  private  land 
mobile  radio  systems  that  are  licensed 
for  exclusive  use.  The  action  we  took  in 
1986  permitting  trunked  SMR  systems  to 
conduct  secondary  operations  without 
meeting  the  §  90.235  restrictions  formed 
the  basis  for  the  action  proposed  in  the 
Notice.  Trunked  SMR  systems  are  not 
the  only  private  land  mobile  radio 
systems  that  operate  in  an  exclusive-use 
environment.  The  same  rationale  exists 
for  removing  the  |  90.235  restrictions 
from  other  systems  operating  on 
exclusive-use  assignments.  Therefore, 
we  adopt  the  rules  as  proposed  in  the 
Notice.  This  will  allow  additional 
operations  on  existing  spectrum 
allocations — clearly  an  efficient  use  of 
the  spectrum. 

3.  To  ensure  that  harmful  interference 
does  not  occur,  we  adopt  our  proposed 
rules  to  limit  output  power  to  30  watts 
and  require  that  an  automatic  means  be 
available  to  deactivate  remote 
transmitters  in  the  event  the  carrier 
remains  on  for  a  period  in  excess  of 
three  minutes.  We  also  adopt  rules  to 
preserve  the  land  mobile  nature  of  the 
part  90  services. 

Fmal  Regulatory  Flexibility  Analysis 

Need  and  purpose  of  this  action: 

4.  The  Commission  is  adopting  this 
Report  and  Order  to  provide  increased 
capability  for  licensees  of  exclusive-use 
private  land  mobile  radio  systems  to 
meet  their  communications  needs.  The 
action  taken  herein  will  permit  licensees 
of  exclusive-use  private  land  mobile 
radio  systems  to  make  greater  use  of 
secondary  fixed  signaling  and  alarm 
operations  on  already  licensed  spectrum 
to  further  address  their  own 
communications  requirements. 

Summary  of  the  issues  raised  by  the 
public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis: 

5.  No  comments  addressed  our  Initial 
Regulatory  Flexibility  Analysis. 
Significant  alternatives  considered  and 
rejected: 

6.  None. 

List  of  Subjects  in  47  CFR  Part  90 

Exclusive-use  land  mobile  systems. 
Private  land  mobile  radio  services. 
Radio,  Secondary  fixed  signaling  and 
alarm  operations. 

Amendatory  Text 

47  CFR  part  90,  is  amended  as  follows: 


I 
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1.  The  authority  citation  for  part  90  is 
revised  to  read  as  follows: 

Authority.  Sections  4. 303,  and  332, 48  Stat 
1066, 1082.  as  amended:  47  U.S.C.  154, 303. 
and  332,  unless  otherwise  noted. 

2.  Section  90.235  is  amended  by 
adding  a  new  paragraph  (1)  at  the  end  to 
read  as  follows: 

§  90.235  Secondly  Axed  sIgnaHng 
operations. 

«  *  *  «  * 

(1)  Secondary  Bxed  signaling 
operations  conducted  in  accordance 
udth  the  provisions  of  §§  90.317(a)  or 
90.637(c)  of  this  part  are  exempt  from 
the  foregoing  provisions  of  this  section. 

3.  A  new  S  90.317  is  added  to  read  as 
follows: 

S  90.317  Fixed  andHary  signaling  and  data 
transmissions. 

(a)  Licensees  of  systems  that  have 
exclusive-use  status  in  their  respective 
geographic  areas  may  engage  in  fixed 
ancillary  signaling  and  data 
transmissions,  subject  to  the  following 
requirements: 

(1)  All  such  ancillary  operations  must 
be  on  a  secondary,  non-interference 
basis  to  the  primary  mobile  operation  of 
any  other  licensee. 

(2)  The  output  power  at  the  remote 
site  shall  not  exceed  30  watts.  - 

(3)  Any  fixed  transmitters  will  not 
count  toward  meeting  the  mobile 
loading  requirements  nor  be  considered 


in  whole  or  in  part  as  a  justification  for 
authorizing  additional  frequencies  in  the 
licensee'^  mobile  system. 

(4)  Automatic  means  must  be 
provided  to  deactivate  the  remote 
transmitter  in  the  event  the  carrier 
remains  on  for  a  period  in  excess  of 
three  minutes. 

(5)  Operational  fixed  stations 
authorized  pursuant  to  the  provisions  of 
this  paragraph  are  exempt  from  the 
requirements  of  §§  90.425  and  90.429. 

(6)  If  the  system  is  licensed  on  470-512 
MHz  conventional  frequencies,  and 
exclusivity  has  been  achieved  through 
the  aggregate  loading  of  more  than  a 
single  co-channel  licensee,  then  a 
licensee  must  obtain  the  concurrence  of 
other  co-channel  licensees  prior  to 
commencing  such  ancillary  operations. 

(b)  Licensees  of  systems  that  do  not 
have  exclusive-use  status  in  their 
respective  geographic  areas  may 
conduct  fixed  ancillary  signaling  and 
data  transmissions  only  in  accordance 
with  the  provisions  of  S  90.235  of  this 
part 

4.  Section  90.637  is  amended  by 
revising  paragraph  (c)  and  adding  new 
paragraph  (d)  to  read  as  follows: 

§  90.637  Restrictions  on  operational  fixed 
stations. 

*  *  t  *  * 

(c)  Trunked  and  conventional  systems 
'  that  have  exclusive-use  status  in  their 

respective  geographic  areas  may 


conduct  fixed  ancillary  signaling  and 
data  transmissions  subject  to  the 
following  requirements: 

(1)  All  operations  must  be  on  a 
secondary,  non-interference  basis  to  the 
primary  mobile  operation  of  any  other 
licensee. 

(2)  The  output  power  at  the  remote 
site  must  not  exceed  30  watts. 

(3)  Any  fixed  transmitters  will  not 
count  toward  meeting  the  mobile 
loading  requirements  nor  be  considered 
in  whole  or  in  part  as  a  justification  for 
authorizing  additional  frequencies  in  the 
licensee's  mobile  system. 

(4)  Automatic  means  must  be 
provided  to  deactivate  the  remote 
transmitter  in  the  event  the  carrier 
remains  on  for  a  period  in  excess  of 
three  minutes. 

(5)  Operational  fixed  stations 
authorized  pursuant  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  Section 
are  exempt  from  the  requirements  of 

IS  90.425  and  90.429. 

(d)  Conventional  systems  that  do  not 
have  exclusive-use  status  in  their 
respectiv^eographic  areas  may 
conduct  fixed  ancillary  signaling  and 
data  trtinsmissions  only  in  accordance 
with  all  the  provisions  of  §  90.235. 
Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doa  92-18236  Filed  8-5-92: 8:45  amj 
BttxiNa  CODE  eris-ei-N 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  i8suar)ce  of  rules  aiKf 
regiiations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
mctiung  p^  to  the  adoption  of  the  firtai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agriculture  Marketing  Service 

7  CFR  Parts  1124  and  1135 

[Docket  Na  AO-368-A21,  AO-380-A11;  OA- 
•2-07] 

Milk  in  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
Marketirtg  Areas;  Notice  of  Hearing  on 
Proposed  Amencknents  to  Tentative 
Marketing  Agreements  and  Orders 

agency:  Agricultiiral  Mariceting  Service, 
USDA. 

action:  Notice  of  public  hearing  on 
proposed  rulemaking. 

summary:  This  hearing  is  being  held  to 
consider  proposed  changes  in  the  Pacific 
Northwest  and  Southwestern  Idaho- 
Eastern  Oregon  Federal  milk  marketing 
orders.  The  proposals  concern  the 
amendment  of  the  orders:  (1)  To  provide 
multiple  component  pricing  plans  for 
milk  used  in  Class  II  and  Class  III 
products  in  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
marketing  areas;  (2)  To  revise  the 
location  adjustment  for  plants  in 
Yakima  County,  Washington,  in  the 
Pacific  Northwest  order,  (3)  To  amend 
the  delivery  requirements  for 
qualification  as  a  supply  plant  in  the 
Pacific  Northwest  Orfer;  and  (4)  To 
grant  the  Washington  State  Department 
of  Corrections  dairy  plant  exempt  status 
under  the  Pacific  Northwest  order.  The 
multiple  component  pricing  proposal  for 
the  Pacific  Northwest  order  would  be  on 
a  solids  nonfat  basis  while  for  the 
Southwestern  Idaho-Eastern  Oregon 
order  it  would  be  based  on  protein. 
DATES:  The  hearing  will  convene  at  9 
ajn.  on  September  9, 1992. 

ADDRESSES:  The  hearing  will  be  held  at 
The  Sheraton  Portland  Airport  Hotel, 
8235  Northeast  Airport  Way  Portland, 
Oregon  97220,  (503)  281-2500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  GlandL  Marketing  SpedalisL 
USDA/AMS/Dairy  Division,  Older 


Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 

DC  20090-6456,  (202)  720-4829. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  The  Sheraton 
Portland  Airport  Hotel,  8235  Northeast 
Airport  Way  Portland,  Oregon  97220, 

(503)  281-2500  beginning  at  9  am.  local 
time,  on  September  9, 1992,  with  respect 
to  proposed  amendments  to  the 
tentative  maiketing  agreements  and  to 
the  orders  regulating  the  handling  of 
milk  in  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  and  the  applicable  r^es 
of  practice  and  procedure  governing  the 
formulation  of  maiketing  agreements 
and  marketing  orders  (7  CFR  part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (^b.  L  96-354X  This  Act 
seeks  to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  For  the  purposes  of  the  Act, 
a  dairy  farm  is  a  “small  business”  if  it 
has  an  annual  gross  revenue  of  less  than 
$500,000,  and  a  dairy  products 
manufacturer  is  a  “small  business”  if  it 
has  fewer  than  500  employees.  Most 
parties  subject  to  a  milk  order  are 
considered  as  a  small  business. 
Accordingly,  interested  parties  are 
invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

The  amendment  to  the  rules  proposed 
herein  have  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 


Federal  Register  | 

Vol.  57.  No.  152 
Thursday.  August  6,  1962 


Reform.  They  are  not  intended  to  have 
retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
these  rules. 

TheAct  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 

A  handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  iidiabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  4 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Parts  1124  and 
1135 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1124  and  1135  continues  to  read  as 
follows: 

Authority:  Secs.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Darigold  Farms 
Proposal  No.  1 

Amend  the  following  provisions  of  the 
Pacific  Northwest  order  to  read  as 
follows: 

Section  1124.9  Handler 

t  *  ii  *  * 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
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delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
Market  Administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  for  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  and  nonfat  milk 
solids  tests  determined  from  farm  bulk 
tank  samples.  Milk  for  which  the 
cooperative  association  is  the  handler 
^  pursuant  to  this  paragraph  shall  be 
deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered; 

***** 

Add  a  new  §  1124.21  to  read  as 
follows:  ' 

Section  1124.21  Producer  Price 
Differential 

Producer  price  differential  means  the 
price  per  hundredweight  of  milk  to  be 
paid  producers  which  represents  their 
pro  rata  share  of  the  Class  I,  Class  II 
and  Class  III-A  differentials,  and  other 
payments  and  adjustments  under  the 
order,  computed  pursuant  to  §§  1124.60 
and  1124.61. 

Section  1124.30  Reports  of  Receipts 
and  Utilization 

(a)  *  *  * 

(1)  ‘  * 

(i)  Milk  received  directly  from 
producers  (including  such  handler’s  own 
production)  and  the  amount  of  nonfat 
milk  solids  contained  thereiiL 

(ii)  Milk  received  from  a  cooperative 
association  pursuant  to  1124.9(c)  and  the 
amount  of  nonfat  milk  solids. 
***** 

(c)  *  *  * 

(1)  The  quantities  of  skim  milk  and 
butterfat  received  from  producers  and 
the  amount  of  nonfat  milk  solids 
contained  therein; 

(2)  The  utilization  of  skim  milk  and 
butterfat  and  the  amount  of  nonfat  milk 
solids  for  which  it  is  the  handler 
pursuant  to  §  1124.9(b);  and 
****** 

Section  1124.31  Payroll  Reports 

***** 

(a)  *  *  * 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat  and  the  pounds  of  nonfat  milk 
solids  contained  in  such  milk,  and  the 
number  of  days  on  which  milk  was 


delivered  by  such  producer  in  such 
month; 

***** 

(b)  *  *  * 

(1)  The  total  pounds  of  milk,  butterfat 
content  and  nonfat  milk  solids  thereof 
received  bom  each  dairy  farmer. 

***** 

Section  1124.43  General  Classification 
and  Accounting  Rules 

***** 

(d)  Each  person  qualified  as  a  handler 
pursuant  to  S  1124.9  (a),  (b),  or  (c)  shall 
determine  and  maintain  records  of  the 
nonfat  milk  solids  content  of  milk  and 
fluid  milk  products  received  and 
disposed  of  as  are  necessary  to  submit 
reports  to  the  Market  Administrator 
pursuant  to  §  §  1124.30  and  1124.31,  and 
shall  retain  and  make  available  such 
records  in  the  same  maimer  as  is 
required  for  records  of  butterfat  and 
skim  milk  pursuant  to  §  1000.5  of  the 
general  provisions  included  in  §  1124.1. 

(e)  The  Market  Administrator  shall 
verify  or  establish  the  accuracy  of  data 
reported  for  nonfat  milk  solids  pursuant 
to  this  part  through  audit  of  books  and 
records  of  handlers,  and  by  such  other 
means  as  are  necessary  and  commonly 
employed  in  the  verification  of  data 
concerning  the  receipts  and  utilization 
of  skim  milk  and  butterfat. 

Section  1124.50  Class  Prices  and 
Component  Prices 

***** 

(e)  Skim  milk  price.  The  skim  milk 
price  per  hundr^weight  shall  be  the 
basic  formula  price  for  the  month  less 
an  amount  computed  by  multiplying  the 
butterfat  differential  computed  pursuant 
to  §  1124.74  by  35. 

(f)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of:  (1)  The 
skim  milk  value  per  hundredweight  for 
the  month  divided  by  100;  and  (2)  the 
butterfat  differential  for  the  month, 
computed  pursuant  to  §  1124.74, 
multiplied  by  10. 

(g)  Nonfat  milk  solids  price.  The  price 
per  pound  for  nonfat  milk  solids  shall  be 
computed  by  subtracting  from  the  basic 
formula  price,  the  butterfat  price 
multiplied  by  3.5  and  dividing  the  result 
by  the  average  percentage  of  nonfat 
milk  solids  in  all  producers  for  such 
month. 

Section  1124.53  Announcement  of 
Class  Prices 

it  4l  It  H  * 

(a)  The  5th  day  after  the  end  of  each 
month,  the  basic  formula  price  and  the 
prices  for  skim  milk  and  and  butterfat 
computed  pursuant  to  §S  1124.50(e)  and 
1124.50(f)  respectively;  and 


(b)  The  14th  day  after  the  end  of  each 
month,  the  handler  nonfat  milk  solids 
price  computed  pursuant  to  S  1124.50(g). 

Section  1124.60  Computation  of 
Handlers  Obligation  to  Producer 
Differential  Pool 

Handler's  value  of  milk  for  computing 
uniform  prices.  The  Market 
Administrator  shall  compute  each 
month  for  each  handler  defined  in 
§  1124.9(a)  with  respect  to  each  of  such 
handler's  pool  plants  and  for  each 
handler  defined  in  §  1124.9  (b)  and  (c), 
an  obligation  to  the  pool  computed  by 
adding  the  following  values: 

(a)  The  pounds  of  milk  received  from 
a  cooperative  association  as  a  handler 
pursuant  to  §  1124.9(c)  and  allocated  to 
Class  I  pursuant  to  §  1124.44(a)(15)  and 
the  corresponding  step  of  §  1124.44(b) 
and  the  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 

§  1124.44,  both  multiplied  by  the 
dirference  between  the  Class  1  price 
(adjusted  pursuant  to  §  1124.52)  and  the 
Class  III  price; 

(b)  The  pounds  of  milk  received  from 
a  cooperative  association  as  a  handler 
pursuant  to  $  1124.9(c)  and  allocated  to 
Class  II  pursuant  to  S  1124.44(a)(15)  and 
the  corresponding  step  of  §  1124.44(b) 
and  the  pounds  of  producer  milk  in 
Class  II  as  determined  pursuant  to 

S  1124.44,  both  multiplied  by  the 
difference  between  Ae  Class  II  price 
and  Class  III  price; 

(c)  For  producer  milk  is  Class  III-A, 
add  or  subtract  as  appropriate  an 
amount  per  hundredweight  that  the 
Class  ni-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price. 

(d)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

S  1124.44(a)(15)  and  the  value  of  the 
corresponding  pounds  of  nonfat  milk 
solids  associated  with  the  skim  milk 
subtracted  from  Class  II  and  Class  III 
pursuant  to  S  1124.44(a)(15).  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  nonfat 
milk  solids  in  the  handler's  receipts  of 
producer  skim  milk  during  the  month  as 
follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  fr'om  Class  I 
pursuant  to  S  1124.44(a)(15)  and  the 
corresponding  step  of  $  1124.44(b), 
multiplied  by  the  difference  between  the 
Class  I  price  adjusted  for  location  and 
the  Class  III  price,  plus  the 
hundredwei^t  of  skim  milk  subtracted 
from  Class  I  pursuant  to  S  1124.44(a)(15) 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Class  I  pursuant  to 
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§  1124.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  II 
pursuant  to  §  1124.44(a)(16)  and  the 
corresponding  step  of  fi  1124.44(b} 
multiplied  by  the  dirference  between  the 
Class  11  price  and  the  Class  III  price, 
plus  the  pounds  of  nonfat  milk  solids  in 
skim  milk  subtracted  frx)m  Class  D 
pursuant  to  §  1124.44(a)(15)  multiplied 
by  the  nonfat  milk  solids  price,  plus  the 
butterfat  pounds  of  overage  subtracted 
from  Class  II  pursuant  to  $  1124v44(b) 
multiplied  by  the  butterfat  price; 

(3)  The  pounds  of  nonfat  milk  solids  in 
skim  milk  overage  subtracted  frt)m  Class 
in  pursuant  to  §  1124.44(a)(15) 
multiplied  by  the  nonfat  milk  solids 
price,  plus  the  butterfat  pounds  of 
overage  subtracted  from  Qass  III 
pursuant  to  $  1124.44(b)  multiplied  by 
the  butterfat  price; 

(e)  The  value  of  the  product  poAmds, 
skim  milk  and  butterfat  subtracted  frttm 
Class  I  or  Class  n  pursuant  to 

S  1124.44(a)(10)  and  the  corresponding 
step  of  §  1124.^b),  and  value  of  the 
pounds  of  nonfat  milk  solids  associated 
with  the  skim  milk  subtracted  frt)m 
Gass  n  pursuant  to  S  112444(a)(10), 
compute  by  multiplying  the  sl^  milk 
pounds  so  subtracted  by  the  percentage 
of  nonfat  milk  solids  in  the  handler’s 
receipts  of  producer  skim  milk  dming 
the  previous  month  as  follows: 

(1)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  1  pursuant  to  §  1124.44(a)(10)  and 
the  corresponding  step  of  }  1124.44(Q 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month's  Gass  !• 
Class  in  price  difference  and  the  current 
month’s  skim  milk  and  butterfat  prices, 
less  the  Gass  m  value  of  the  milk  at  the 
previous  month’s  nonfat  milk  solids  and 
butterfat  prices; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Gass  n  pursuant  to  8 1124.44(a}(10)  and 
the  corresponding  step  of  8 1124.44^)  at 
the  current  month’s  Gass  II-Gass 
price  difference  and  the  current  month’s 
nonfat  milk  solids  and  butterfat  prices, 
less  the  Gass  ni  value  of  the  milk  at  the 
previous  month's  nonfat  milk  solids  and 
butterfat  prices; 

(f)  The  value  of  the  product  poimds, 
skim  milk  and  butterfat  subtracted  frtm 
Class  I  pursuant  to  8  1124.44(a)(8)  (i) 
through  (iv),  and  the  correspcmdfrig  step 
of  8 1124.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  frxnn  another 
order  plant  applicable  at  the  location  of 
the  pool  plant  and  the  current  month's 
Gass  I-Class  III  price  difference; 

(g)  The  value  of  the  inoduct  pounds, 
skim  milk  and  butterfat  subtracted  frt>m 
Gass  1  pursuant  to  8  1124.44(aK8)  (v) 


and  (vi)  and  the  corresponding  step  of 
8  1124.44(b)  applicable  at  the  location  of 
the  transferor  plant  at  the  current 
month’s  Gass  I-Class  III  price 
difference; 

(h)  The  value  of  the  product  poimds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  8  1124.44(a)(12)  and 
the  corresponding  step  of  8  1124.44(b), 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plfmt  by  hangers 
fully  regulated  by  any  Federal  Order  is 
classified  and  priced  as  Gass  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  (he  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month’s  Gass  I-Gass  III 
price  difference. 

(i)  The  pounds  of  skim  milk  received 
from  a  cooperative  association  as  a 
handler  pursuant  to  8 1124.9(c)  and 
allocated  to  Gass  I  pursuant  to 

8 1124.44(a)(15),  and  the  pounds  of 
producer  milk  in  CLass  1  as  determined 
pursuant  to  8 1124.44,  both  multiplied  by 
the  skim  milk  price  for  the  month 
computed  pursuant  to  8  1124.50(e). 

(j)  The  pounds  of  nonfat  milk  solids  in 
skim  milk  in  receipts  allocated  to  Gass 
II  and  Gass  III  pursuant  to 

8  1124.44(a)(15)  and  producer  milk 
classified  as  Gass  II  and  Gass  III 
pursuant  to  8  1124.44,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigneid  by  the  percentage  of  nonfat 
milk  solids  in  the  handler’s  receipts  of 
producer  skim  milk  during  the  month  for 
each  report  filed  separately,  the  result  to 
be  multiplied  by  the  nonfat  milk  solids 
price  for  the  month  computed  pursuant 
to  8  1124.50(g). 

Section  1124.61  Computation  of 
Producer  Price  Differentia] 

For  each  month  the  Maricet 
Administrator  shall  compute  a 
“(Ktxlucer  price  differential"  as  follows: 

(a)  The  “producer  price  differentiar 
shall  be  the  result  of  the  following 
computations: 

(1)  Combine  into  one  metal: 

(i)  'The  value  computed  pursuant  to 

8  1124.^a)  through  (h)  for  all  handlers 
who  filed  the  reports  prescribed  by 
8  1124.30  for  the  mondi  cmd  who  made 
the  payments  pursuant  to  8 1124  J1  for 
the  preceding  month: 

(ii)  An  amount  equal  to  the  total  value 
(rf  the  location  differentials  computed 
pursuant  to  8  1124.75; 

(lii)An  amount  equal  to  not  less  than 
one-^lf  of  the  unobligated  balance  in 
the  producer  settlement  fund. 


(2)  Divide  the  total  value  calculated 
under  paragraph  (a)(1)  of  this  section  by 
the  sum  of  the  following  for  all  handlers: 

(i)  The  total  hundredweight  of 
producer  milk  pursuant  to  8  1124.13 
represented  by  the  value  established 
pursuant  to  (l)(i)  of  this  paragraph:  and 

(ii)  The  total  himdredweight  for  which 
a  value  is  computed  pursuant  to 

8 1124.60(h). 

(3)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight 
The  result  shall  be  the  “producer  price 
differential.’’ 

Section  1124.62  Computation  of 
Producer  Nonfat  Milk  Solids  Price 

The  “producer  nonfat  milk  solids 
price"  to  be  paid  to  all  producers  for  the 
poimds  of  nonfat  milk  solids  contained 
in  their  milk  shall  be  computed  by  the 
Market  Administrator  ea^  month  as 
follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  8  1124.60  (i)  and 
(j)  for  all  handlers  who  made  reports 
pursuant  to  8 1124.30  and  who  made 
payments  pursuant  to  8 1124.71  for  the 
preceding  month: 

(2)  Divide  the  resulting  amount  by  the 
total  pounds  of  nonfat  milk  solids  in 
producer  milk;  and 

(3)  Round  to  the  nearest  whole  cent. 
The  result  is  the  “producer  nonfat  milk 
solids  price". 

Section  1124.63  Announcement  of  the 
Producer  Price  Differential,  Producer 
Nonfat  Milk  Solids  and  an  Estimated 
Uniform  Price 

The  Market  Administrator  shall 
announce  on  or  before  the  14th  day  after 
the  end  of  each  month,  the  following 
prices  for  such  month: 

(a)  The  producer  price  differential; 

(b)  The  producer  nonfat  milk  solids 
price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  computed  by 
adding  the  producer  price  differential  to 
the  basic  formula  price. 


(a)  On  or  before  the  sixteenth  day 
after  the  end  of  the  month  each  handler 
shall  pay  to  the  Market  Administrator 
the  amount,  if  any,  by  which  its 
obligation  specified  in  paragraph  (a)(1) 
of  tUs  section  exceeds  the  amount 
specified  for  such  handler  in  paragraph 
(a)(2)  of  this  section; 

(1)  The  sum  of: 

(i)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  8  1124.60;  and 


Section  1124.71  Payment  to  the 
Producer  Settlement  Fund 
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(ii)  for  a  cooperative  association 
handler,  the  amount  due  from  other 
handlers  pursuant  to  §  1124.73(d). 

(2)  The  sum  of: 

(i)  The  value  of  milk  received  by  such 
handler  horn  producers  at  the  applicable 
prices  pursuant  to  §  1124.73(a)(2)  (i),  (ii), 
and  (iii). 

(ii)  The  amoimt  to  be  paid  by  such 
handler  to  cooperative  associations 
pursuant  to  §  1124.73(d):  and 

(iii)  The  value  at  the  producer  price 
di^erential  adjusted  for  the  location  of 
the  plant(s)  at  which  received  (not  to  be 
less  than  zero)  with  respect  to  the  total 
hundredweight  of  skim  milk  and 
butterfat  in  other  source  milk  for  which 
a  value  was  computed  for  such  handler 
pursuant  to  S  1124.60(g);  and 

«  *  *  *  * 

Section  1124.73  Payments  to  Producers 
and  to  Cooperative  Associations. 

(a)  Each  handler  shall  make  payment 
to  each  producer  for  producer  miUc 
received  hnm  such  producer  as 
provided  in  subparagraphs  (1),  (2),  and 

(3)  hereof  or  paragraph  (b)  of  this 
section: 

(1)  On  or  before  the  last  day  of  the 
month  to  each  producer  who  did  not 
discontinue  shipping  milk  to  such 
handler  before  the  eighteenth  day  of  the 
month,  not  less  than  the  Class  III  price 
for  the  preceding  month  per 
hundredweight  of  milk  received  from  the 
producer  during  the  first  fifteen  days  of 
the  month,  subject  to  adjustment  for 
proper  deductions  authorized  in  writing 
by  the  producer,  and 

(2)  On  or  before  the  nineteenth  day 
after  the  end  of  each  month  for  such 
milk  received  from  the  producer  during 
the  month  an  amount  computed  as 
follows: 

(i)  The  butterfat  price  for  the  month 
multiplied  by  the  total  pounds  of 
butterfat  in  milk  received  from  the 
producer  plus 

(ii)  The  nonfat  milk  solids  price  for  the 
month  multiplied  by  the  total  pounds  of 
nonfat  milk  solids  in  the  milk  received 
from  the  producer;  plus 

(iii)  The  total  hundredweight  of  milk 
received  from  the  producer  multiplied 
by  the  producer  price  differential  for  the 
month  as  adjusted  pursuant  to 

§  1124.75(a);  less 

(iv)  Payments  made  to  the  producer 
pursuant  to  paragraph  (a)(1)  of  this 
section;  less 

(v)  Proper  deductions  authorized  in 
writing  by  the  producer;  and  less 

(vi)  Any  deduction  required  pursuant 
to  statute. 

(3)  If  by  the  date  specified  in 
paragraph  (a)(2)  hereof  a  handler  has 
not  received  frill  payment  from  the 
Market  Administrator  pursuant  to 


§  1124.72,  the  payments  to  producers 
required  in  such  paragraph  may  be 
reduced  uniformly  as  a  percentage  of  the 
amount  due  each  producer  by  a  total 
sum  not  in  excess  of  the  remainder  due 
from  the  Market  Administrator  and  the 
handler  shall  pay  the  balance  due 
producers  on  or  before  the  date  for 
making  payments  pursuant  to  such 
paragraph  next  following  receipt  of  the 
full  payment  for  the  Market 
Adininistrator. 

(b)  The  payments  required  in 
paragraph  (a)  of  this  section  shall  upon 
the  request  of  a  cooperative  association 
qualified  under  §  1124.18  be  made  to  the 
association  or  its  duly  authorized  agent 
for  milk  received  from  each  producer 
who  has  given  such  associatirm 
authorization  by  contract  or  other 
written  instrument  to  collect  the 
proceeds  frtim  the  sale  of  producer’s 
milk.  All  payments  required  pursuant  to 
this  paragraph  shall  be  made  on  or 
before  the  second  day  prior  to  the  dates 
specified  for  such  payment  in  paragraph 
(a)(2)  of  this  section. 

(c)  Each  handler  shall  pay  to  each 
cooperative  association  which  operates 
a  pool  plant  or  its  duly  authorized  agent 
for  butterfat  and  nonfat  milk  solids 
received  from  such  plant  in  the  form  of 
fluid  milk  products: 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section  for  butterfat  and  nonfat 
milk  solids  received  during  the  first 
fifteen  days  of  the  month  at  not  less 
than  the  butterfat  and  nonfat  milk  solids 
prices  respectively  for  the  preceding 
month;  and 

(2)  On  or  before  the  fifteenth  day  after 
the  end  of  such  month  an  amount  of 
money  determined  in  accordance  with 
computations  made  on  the  same  basis 
as  those  specified  in  §  1124.73(a)(2)  (i) 
through  (iii),  minus  any  payment  made 
pursuant  to  paragraph  (c)(1)  of  this 
section. 

(d)  Each  handler  qualified  pursuant  to 
§  1124.9(a)  that  received  milk  for  which 
a  cooperative  association  was  the 
handler  pursuant  to  S  11249(c)  shall  pay 
the  cooperative  association  for  such 
milk: 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section  for  milk  received  during 
the  first  fifteen  days  of  the  mon%at  not 
less  than  the  Class  III  price  for  the 
preceding  month;  and 

(2)  On  or  before  the  seventeenth  day 
after  the  end  of  each  month  of  milk 
received  during  the  month  an  amount  of 
money  determined  for  such  milk  in 
accordance  with  the  computations 
specified  in  fi  1124.73(a)(2)  (i)  through 

(iii),  minus  any  payment  made  pursuant 
to  paragraph  (d)(1)  of  this  section. 


(e)  None  of  the  provisions  of  this 
section  shall  be  construed  to  restrict  any 
cooperative  association  qualified  under 
section  8c(5)(F)  of  the  Act  from  making 
payment  for  milk  to  its  producers  in 
accordance  with  such  provision  of  the 
Act. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  provide  each  producer,  on  or 
before  the  19th  day  of  eadi  month  with 

a  supporting  statement  for  producer  milk 
received  from  the  producer  during  the 
previous  month  in  such  form  that  it  may 
be  retained  by  the  producer,  which  shall 
show: 

(1)  The  identity  of  the  handler  and  the 
producer; 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer,  the  pounds  of  butterfat 
and  nonfat  milk  solids  contained  therein 
and,  unless  previously  provided,  the 
pounds  of  milk  in  eadi  delivery; 

(3)  The  minimum  rates  at  which 
payment  to  the  producer  is  required 
under  the  provisions  of  this  section; 

(4)  The  rate  and  amount  of  any 
premiums  or  of  payments  made  in 
excess  of  the  minimums  required  under 
this  order; 

(5)  The  amount  or  rate  of  each 
deduction  claimed  by  the  handler, 
together  with  an  explanation  of  each 
such  deduction;  and 

(6)  The  net  amount  of  payment  to  the 
pr^ucer. 

(g)  In  making  payments  to  a 
cooperative  association  in  aggregate 
pursuant  to  this  section,  each  handler 
shall,  upon  request  provide  the 
cooperative  association,  with  respect  to 
each  producer  for  whom  such  payment 
is  made,  any  or  all  of  the  information 
specified  in  paragraph  (f)  of  this  section. 

Section  1124.75  Plant  Location 
Adjustments  for  Producers  and  on 
Nonpool  Milk 

*  •  «  •  • 

(c)  For  purposes  of  the  computations 
pursuant  to  §  8  1124.71(a)  1124.72,  the 
producer  price  differential  for  all  milk 
shall  be  adjusted  at  the  rates  set  forth  in 
8  1124.52  for  Class  I  milk  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  or  filled  milk  was 
received,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

Section  1124.76  Payments  by  a 
Handler  Operating  a  Partially 
Regulated  Distributing  Plant 

Amend  8  1124.76  by  changing  the  term 
“uniform  price”  to  read  "estimated 
uniform  price”  wherever  contained 
therein. 
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Proposed  by  Darigold  Farms  and 
Western  Dairymen  Cooperative.  Inc. 

Proposal  No.  2 

Amend  the  following  provisions  of  the 
Southwestern  Idaho-Eastern  Oregon 
order  to  read  as  follows: 

Section  1135.9  Handler 

***** 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  for  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
and  protein  tests  determined  from  farm 
bulk  tank  samples; 
***** 

Add  a  new  §  1135.21  to  read  as 
follows: 

Section  1135.21  Producer  Price 
Differential 

Producer  price  differential  means  the 
price  per  hundredweight  of  milk  to  be 
paid  producers  which  represents  their 
prorata  share  of  the  Class  I  and  Class  II 
differentials  and  other  payments  and 
adjustments  under  the  order  computed 
pursuant  to  §  §  1135.60  and  1135.61. 

In  9  1135.30,  paragraphs  (b)  and  (d) 
are  redesignated  as  paragraphs  (d)  and 
(e)  and  the  introductory  text  and 
paragraphs  (a)  through  (c)  are  added  to 
read  as  follows: 

Section  1135.30  Reports  of  Receipts 
and  Utilization 

On  or  before  the  ninth  day  after  the 
end  of  the  month,  each  handler  shall 
report  to  the  market  administrator,  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrator  the  following 
information  for  such  month  as  follows: 

(a)  Each  handler  qualified  pursuant  to 
§  1135.9(a]  shall  report  for  each  pool 
plant  operated  by  the  handler  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Producer  milk  received  at  such 
plants  or  diverted  by  the  handler  to 
other  plants  and  the  protein  content  of 
such  milk; 

(2)  Producer  milk  received  at  such 
plants  from  handlers  qualified  pursuant 
to  §  1135.9  (c)  and  (d)  and  the  protein 
content  of  such  milk;  and 

(3)  Fluid  milk  products  and  bulk  fluid 
cream  products  from  other  pool  plants 


and  other  source  milk  received  at  such 
plants,  and  the  quantities  of  skim  milk 
contained  in  or  represented  by  such 
products; 

(b)  Each  handler  qualified  pursuant  to 
9  1135.^b),  (c)  or  (d)  shall  report  the 
quantities  of  producer  milk  received  and 
the  butterfat  and  protein  thereof. 

(c)  Each  handler  submitting  reports 
pursuant  to  paragraphs  (a)  and  (b) 
hereof  shall  report  the  utilization  or 
disposition  of  all  milk,  filled  milk  and 
milk  products  required  to  be  reported, 
and  inventories  on  hand  at  the 
beginning  and  end  of  each  month  in  the 
form  of  the  fluid  milk  products  specified 
in  9  1135.40(b)(1). 

Section  1135.31  Payroll  Reports 

(a)  on  or  before  the  22nd  day  after  the 
end  of  the  month,  each  handler 
described  in  9  1135.9(a),  (b),  (c)  and  (d). 
shall  report  to  the  market  administrator 
in  the  detail  prescribed  by  the  market 
administrator  the  following  information 
showing  for  each  producer  for  such 
month; 

(1)  *  *  * 

(2)  *  ‘  * 

(3)  *  *  * 

(4)  The  average  butterfat  and  protein 
content  of  his/her  milk; 

***** 

Section  1135.43  General  Classification 
and  Accounting  Rules 

***** 

(d)  Each  person  qualified  as  a  handler 
pursuant  to  9  1135.9  (a),  (b),  (c),  or  (d) 
shall  determine  and  maintain  records  of 
the  protein  content  of  milk  and  fluid 
milk  products  received  and  disposed  of 
as  are  necessary  to  submit  reports  to  the 
market  administrator  pursuant  to 

9  9  1135.30  and  1135.31,  and  shall  retain 
and  make  available  such  records  in  the 
same  manner  as  is  required  for  records 
of  butterfat  and  skim  milk  pursuant  to 
9  1000.5  of  the  general  provisions 
included  in  9  1135.1. 

(e)  The  market  administrator  shall 
verify  or  establish  the  accuracy  of  the 
data  reported  for  milk  protein  pursuant 
to  this  part  through  audit  of  the  books 
and  records  of  handlers,  and  by  such 
other  means  as  are  necessary  and 
commonly  employed  in  the  verification 
of  dataftonceming  the  receipts  and 
utilization  of  skim  milk  and  butterfat. 

Section  1 135.50  Class  Prices 

***** 

(d)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight  shall  be  the 
basic  formula  price  for  the  month  less 
an  amount  computed  by  multiplying  the 
butterfat  differential  computed  pursuant 
to  9  1135.74  to  35. 


(e)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of:  (1)  the 
skim  milk  value  per  hundredweight  for 
the  month  divided  by  100:  and  (2)  the 
butterfat  differential  for  the  month, 
computed  pursuant  to  section  1135.74 
multiplied  by  10. 

(f)  Handler  protein  price.  The  price 
per  pound  for  protein  shall  be  computed 
by  subtracting  from  the  basic  formula 
price,  the  butterfat  price  multiplied  by 
3.5  and  dividing  the  result  by  ^e 
average  percentage  of  protein  in  all 
producer  for  such  month. 

Section  1135.53  Announcement  of 
Class  and  Component  Prices 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  5th  day  of  each  month,  the 
Class  I  price  for  the  following  month; 

(b)  The  15th  day  of  each  month,  the 
Class  II  price  for  the  following  month; 

(c)  The  5th  day  after  the  end  of  each 
month,  the  basic  formula  price  and  the 
prices  for  skim  milk  and  butterfat 
computed  pursuant  to  9  1135.50  (d)  and 
(e)  respectively:  and 

(d)  TTie  14th  day  after  the  end  of  each 
month  the  handler  protein  price 
computed  pursuant  to  9  1135.50(f)  for 
such  month. 

Section  1135.60  Computation  of 
Handlers’ Obligations  to  Producer  Price 
Differential  Pool 

For  the  purpose  of  computing  the 
producer  price  differential  the  market 
administrator  shall  compute  each  month 
a  differential  value  for  each  handler  for 
each  of  the  handler’s  pool  plants  and  for 
each  handler  qualified  pursuant  to 
9  1135.9  (b).  (c),  or  (d)  by  combining  the 
amounts  computed  as  follows: 

(a)  Multiply  the  hundredweight  of 
producer  milk  assigned  to  Class  !  milk 
pursuant  to  9  1135.44(c),  plus  any 
overage  assigned  to  that  Class  pursuant 
to  9  1135.44(a)(14)  and  the 
corresponding  step  of  9  1135.44(b)  by  the 
difference  between  the  Class  I  price, 
and  the  basic  formula  price; 

(b)  Multiply  the  hundredweight  of 
producer  milk  assigned  to  Class  II  milk 
pursuant  to  9  1135.44(c),  plus  any 
overage  assigned  to  that  Class  pursuant 
to  9  1135.44(a)(14)  and  the 
corresponding  step  of  9  1135.44(b)  by  the 
difference  between  the  Class  II  price 
and  the  basic  formula  price; 

(c)  Multiply  the  total  pounds  of 
butterfat  assigned  to  overage  pursuant 
to  9  1135.44(bj(14)  by  the  butterfat  price: 

(d)  Combine  the  amounts  computed 
with  respect  to  skim  milk  overages 
computed  pursuant  to  9  1135.44(a)(14)  us 
follows; 
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(i)  Multiply  the  hundredweight  of  skim 
milk  overage  assigned  to  Class  I  by  the 
skim  milk  price;  and 

(ii)  Multiply  the  hundredweight  of 
skim  milk  overage  assigned  to  Class  II 
and  Class  III  by  the  average  protein 
content  of  the  skim  milk  remaining  after 
§  1135.44(a)(14),  and  multiply  the 
resulting  figure  by  the  handler  protein 
price. 

(e)  Multiply  the  difference  between 
the  basic  formula  price  for  the  preceding 
month  6ind  the  Class  I  price,  or  the  Class 
II  price  for  the  current  month,  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  respectively  from 
Class  I  and  Class  II  pursuant  to 

§  1135.44(a)(9)  and  the  corresponding 
step  of  §  1135.44(b); 

(f)  Multiply  the  difference  between  the 
Class  I  price  and  the  basic  formula  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  1 
pursuant  to  §  1135.44(a)(7)  (i)  through 
(iv)  and  the  corresponding  step  of 

§  1135.44(b),  after  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant; 

(g)  Multiply  the  difference  between 
the  Class  I  price  and  the  basic  formula 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1135.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

5  1135.44(b); 

(h)  Multiply  the  difference  between 
the  Class  1  price  and  the  basic  formula 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  S  1135.44(a)(ll)  and  the 
corresponding  step  of  §  1135.44(b). 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  bulk  fluid  milk  products 
from  unregulated  supply  plants  to  the 
extent  an  equivalent  quantity  of  skim 
milk  and  butterfat  disposed  of  to  any 
such  plant  by  handlm^  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  1  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(i)  Multiply  the  skim  milk  price  by  the 
hundredweight  of  skim  milk  assigned  to 
Class  1  milk  pursuant  to  S  1135.44(a); 
and 

(j)  Multiply  the  handler  protein  price 
by  the  pounds  of  protein  in  producer 
skim  milk  assigned  to  Class  11  and  Class 
III  milk  pursuant  to  §  1135.44(a),  to  be 
computed  by  multiplying  the 
hundredweight  of  skim  milk  so  assigned 
by  the  average  percentage  of  protein  in 
all  producer  skim  milk  received  by  the 
handler  during  the  month. 

Section  1135.61  Computation  of 
Producer  Price  Differential 

For  each  month  the  market 
administrator  shall  compute  a  producer 


price  differential  value  for  all  milk 
received  from  producers  as  follows: 

(a)  Combine  into  one  total  the  values 

computed  pursuant  to  §  1135.60  (a)  . 

through  (h)  for  all  handlers  who  filed 
reports  pursuant  to  S  1135.30  for  the 
month,  and  who  made  the  payments 
pursuant  to  §  1135.71  for  the  preceding 
month; 

(b)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(c)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in 
these  computations: 

(1)  The  total  himdredweight  of  their 
producer  milk  receipts; 

(2)  The  total  hundredweight  for  which 
values  were  computed  pursuant  to 

§  1135.60(h);  and 

(d)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight  of 
milk  included  under  paragraph  (c)  of  this 
section.  The  result  shall  the 
“producer  price  differential**. 

Section  1135.62  Computation  of 
Producer  Protein  Price 

For  each  month  the  market 
administrator  shall  compute  the 
producer  protein  price  per  pound  to  be 
paid  producers  for  protein  in  milk 
marketed  as  producer  milk  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  (i)  and 

(j)  for  all  handlers  who  made  reports 
pursuant  to  §  1135.30  and  who  made 
payments  pursuant  to  §  1135.71  for  the 
preceding  month: 

(b)  Divide  the  amount  computed 
pursuant  to  paragraph  (a)  hereof  by  the 
total  pounds  or  protein  contained  in  the 
producer  milk  of  the  handlers  on  which 
the  computations  are  based;  and 

(c)  Round  to  the  nearest  whole  cent. 
The  result  shall  be  the  **Prcducer  protein 
price**. 

Section  1135.63  Announcement  of  the 
Producer  Price  Differential,  the 
Producer  Protein  Price  and  an 
Estimated  Uniform  Price 

The  maiiiet  administrator  shall 
announce  on  or  before  the  14th  day  after 
the  end  of  each  month  the  following 
prices  for  such  month: 

(a)  The  producer  price  differential; 

(b)  The  producer  protein  price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  computed  by 
adding  the  producer  price  differential  to 
the  basic  formula  price. 

Section  1135.71  Payment  to  the 
Producer-Settlement  Fund 

On  or  before  the  16th  day  after  the 
end  of  the  month  each  handler  shall  pay 
to  the  market  administrator  the  amount, 
if  any,  by  which  the  amount  as  specified 


in  paragraph  (a)  of  this  section  exceeds 
the  amount  specified  in  paragraph  (b)  of 
this  section: 

(a)  'The  total  differential  value 
computed  for  the  handler  pursuant  to 
§  1135.60. 

(b)  The  sum  of: 

(1)  The  value  computed  by  multiplying 
the  producer  price  differential  by  the 
hundredweight  of  producer  milk 
received  from  handlers  qualified 
pursuant  to  S  1135.9(c)  and  from 
producers  during  the  month; 

(2)  The  value  computed  for  the  protein 
contained  in  the  producer  milk  induded 
imder  (1)  hereof  at  the  producer  protein 
price;  and 

(3)  The  value  at  the  producer  price 
differential  of  the  hundredweight  of 
skim  milk  and  butterfat  for  which  a 
value  is  computed  pursuant  to 

§  1135.60(h). 

Section  1135.72  Payments  From  the 
Producer-Settlement  Fund 

On  or  before  the  18th  day  after  the 
end  of  the  month  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  the  amount 
computed  for  such  handler  pursuant  to 
§  1135.71(b)  exceeds  the  amount 
computed  pursuant  to  §  1135.71(a).  If  at 
such  time  the  balance  in  the  producer- 
settlement  fund  is  insu^icient  to  make 
all  the  market  administrator  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payment  and  shall  complete  such 
payment  as  soon  as  the  necessary  funds 
become  available. 

Section  1135.73  Payments  to  Producers 
and  to  Cooperative  Associations 

***** 

(b)  On  or  before  the  19th  day  after  the 
end  of  each  month  each  handler  shall 
pay  to  each  producer  from  whom 
producer  milk  was  received  during  the 
month  for  such  milk  a  sum  computed  as 
follows: 

(1)  The  butterfat  price  for  the  month 
multiplied  by  the  total  pounds  of 
butterfat  in  such  milk;  less 

(2)  The  producer  protein  price  for  the 
month  multiplied  by  the  total  pounds  of 
protein  in  such  milk;  plus 

(3)  The  producer  price  differential  for 
the  month  multiplied  by  the 
hundredweight  of  such  milk;  less 

(4)  Payments  made  to  the  producer 
pursuant  to  paragraph  (a)  of  this  section; 
less 

(5)  Deductions  for  marketing  services 
pursuant  to  S  1135.66;  and  less 

(6)  Other  proper  deductions 
authorized  in  writing  by  such  producer. 

***** 
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(d)  In  the  event  a  handler  has  not 
received  full  payment  from  the  market 
administrator  pursuant  to  S  1135.72  by 
the  19th  day  of  the  month,  the  handler 
may  reduce  pro  rata  the  payments  to 
producers  pursuant  to  paragraphs  (b) 
and  (c)  of  diis  section  by  not  more  than 
the  amount  of  such  underpayment. 
Following  receipt  of  the  balance  due 
from  the  market  administrator,  the 
handler  shall  complete  payments  to 
producers  not  later  than  the  next 
payment  date  provided  under  this 
paragraph. 

(e)  The  total  pounds  of  milk  received 
from  the  producer  and  the  pounds  of 
butterfat  and  protein  contained  therein; 

(1)  *  “ 

(2)  *  *  * 

(3)  The  minimum  rates  at  which 
payment  is  required  pursuant  to  this 
section; 

(4)  The  rates  used  in  making  payment, 
if  such  rates  are  other  than  the  required 
applicable  minimums; 

(5)  The  amount  (or  rate  per 
hundredweight)  of  each  deduction 
claimed  by  the  handler,  including  any 
deduction  claimed  under  S  1135.86, 
together  with  an  explanation  of  each 
deduction;  and 

(6)  The  net  amount  of  the  payment  to 
the  producer. 

Section  1135.76  Payments  by  a 
Handler  Operating  a  Partially  . 

Regulated  Distributing  Plant 

Amend  $  1135.76  by  changing  the  term 
“uniform  price”  to  read  “estimated 
uniform  price”  wherever  contained 
therein. 

Proposed  by  Darigold  Farms 

Proposal  No.  3 

Amend  the  following  provisions  of  the 
Pacific  Northwest  order  to  read  as 
follows: 

Section  1124.52  Plant  Location 
Adjustments  for  Handlers 

(a)  •  ‘  ‘ 

(1)  *  *  * 

(2)  Zone  2  shall  include  the 
Washington  counties  of  Whatcom  and 
Yakima. 

(3)  •  •  * 

(4)  Zone  4  shall  include: 

(i)  The  Idaho  counties  of  Lewis  and 
Nez  Perce; 

(ii)  The  Oregon  counties  of  Crook. 
Deschutes,  GiUiam.  Jefferson.  Klamath. 
Lake,  Morrow.  Sherman.  Umatilla. 
Wallowa,  Wasco  and  Wheeler, 

(iii)  The  Washington  counties  of 
Adams,  Asotin,  Benton,  Chelan, 
Clallam,  Columbia,  Douglas.  Franklin. 


Caifield,  Grant.  Jefferson,  Kittitas, 
Klickitat,  Okanogan,  San  Juan  and 
W'alla  Walla. 

*  *  *  *  * 

Proposed  by  Tillamook  County 
Creamery  Association 

Proposal  No.  4 

Amend  the  following  provision  of  the 
Pacific  Northwest  order  to  read  as 
follows: 

Section  1124.7  Pool  Plant 
***** 

(b)  A  supply  plant  from  which  during 
any  month  not  less  than  20  percent  of 
the  total  quantity  of  milk  that  is 
physically  received  at  such  plant  from 
dairy  farmers  eligible  to  be  producers 
pursuant  to  S  1124.12  (excluding  milk 
received  at  such  plant  as  diverted  milk 
fi-om  another  plant,  which  milk  is 
classified  in  Class  III  under  this  order 
and  is  subject  to  the  pricing  and  pooling 
provisions  of  this  or  another  order 
issued  pursuant  to  the  Act)  or  diverted 
as  producer  milk  to  another  plant 
pursuant  to  $  1124.13,  is  shipped  in  the 
form  of  a  fluid  milk  product  (except  as 
filled  milk)  to  a  pool  distributing  ^ant  or 
is  a  route  disposition  in  the  marketing 
area  of  fluid  milk  products  (except  filled 
milk)  processed  and  packaged  at  such 
plant;  I*rovided,  That: 
***** 

Proposed  by  Washington  State 
Department  of  Corrections 

Proposal  No.  5 

Amend  the  following  provisions  of  the 
Pacific  Northwest  order  to  read  as 
follows: 

Section  1124.8  Nonpool  Plant 

***** 

(e)  Exempt  distributing  plant  means: 
U)  A  plant,  other  than  a  pool  supply 
plant  or  a  regulated  plant  under  another 
Federal  order  that  meets  all  the 
requirements  for  status  as  a  pool  plant 
except  that  its  route  disposition 
,  (exclusive  of  filled  milk)  in  the 
marketing  area  in  the  month  does  not 
exceed  an  average  of  300  pounds  daily. 
For  purposes  of  this  paragraph,  route 
disposition  shall  not  include  receipts 
from  a  transferor-plant  pursuant  to  the 
proxdso  of  i  1124.3(a);  or 
(2)  A  plant  owned  and  operated  by  a 
State  institution  or  establishment  which 
processes  or  packages  fluid  milk  ' 
products. 

Section  1124.10  Producer-Handler 

Producer-handler  means  a  person, 
other  than  a  State  institution  or 
'  establishment,  who  is  engaged  in  the 


production  of  milk  and  also  operates  a 
plant  from  which  during  the  month  an 
average  of  more  than  300  pounds  daily 
of  fluid  milk  products,  except  filled  milk 
is  disposed  of  as  route  disposition 
within  the  jnarketing  area  and  who  has 
been  so  designated  by  the  market 
administrator  upon  determination  that 
all  of  the  requirements  of  this  section 
have  been  met,  and  that  none  of  the 
conditions  therein  for  cancellation  of 
such  designation  exists.  All  designations 
shall  remain  in  effect  until  canceled 
pursuant  to  paragraph  (c)  of  this  section. 
***.** 

Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Service 

Proposal  No.  6  ' 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreements  and  orders  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  orders  may  be  procured  from  the 
Market  Administrator,  Jerry  L.  Colburn. 
USDA — AMS — Dairy  Division,  16  West 
Harrison  Street.  Seattle,  WA  98119,  or 
from  the  Hearing  Clerk,  room  1083, 

South  Building.  United  States 
Department  of  Agriculture.  Washington, 
DC  20250,  or  may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk’s  Office.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decisional 
process  arje  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  w;ith  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 
Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 
Service  (Washington  office  only) 
Office  of  the  Market  Administrator.  ^ 
Pacific  Northwest  and  ^uthwestern 
Idaho-Eastern  Oregon  Marketing 
Areas  - 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 
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Signed  at  Washington,  DC,  on;  July  31, 
1992. 

Kenneth  C.  Clayton, 

Acting  Administrator. 

[FR  Doc.  92-18614  Filed  8-5-92;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239, 240, 270,  and  274 

[RelMse  Nos.  33-6948, 34-30967,  IC-18869, 
nie  No.  S7-27-92] 

RIN  3235-AF50 

Periodic  Repurchases  by  Closed-End 
Management  Investment  Companies; 
Redemptions  by  Open-End 
Management  Investment  Companies 
and  Registered  Separate  Accounts  at 
Periodic  Intervals  or  With  Extended 
Payment 

AQENCY:  Securities  and  Exchange 
Commission. 

action:  Proposed  rules,  amendments  to 
rules,  and  requests  for  comment. 

SUMMARY:  The  Commission  is  proposing 
for  public  comment  new  rules  and 
amendments  to  rules  under  the 
Investment  Company  Act  of  1940  (the 
“Act”)  to  provide  that  closed-end 
management  investment  companies  may 
repurchase  their  common  stock  at 
periodic  intervals  at  net  asset  value,  and 
that  open-end  management  investment 
companies  and  certain  insurance 
company  separate  accounts  may  take  up 
to  thirty-one  days  to  pay  redemption 
proceeds;  the  thirty-one  day  redemption 
period  would  begin  with  the  date  of 
tender  for  open-end  funds  making  rolling 
redemptions  (“extended  payment 
funds"),  and  with  specified  redemption 
deadlines  for  open-end  funds  redeeming 
at  periodic  intervals  (“interval  funds") 
(collectively,  extended  payment  funds 
and  interval  funds  are  referred  to  as 
“limited  redemption  funds”).  The 
Commission  also  is  proposing  for  public 
comment  a  rule  and  amendments  to 
certain  rules  under  the  Securities 
Exchange  Act  of  1934  that  apply  to 
repurchases  by  closed-end  companies. 

The  proposals  would  permit 
investment  companies  to  offer 
shareholders  intermediate  degrees  of 
liquidity  that  are  not  currently  available 
to  shareholders  of  closed-end  and  open- 
end  companies.  The  proposed  rules  are 
intended  to  facilitate  greater  investment 
in  less  liquid  securities  than  is  permitted 
for  open-end  companies,  including 
venture  capital  investments,  securities 
issued  by  small  businesses,  and  less 
liquid  securities  issued  by  foreign 


issuers,  and  to  permit  insurance 
companies  to  use  investment  vehicles 
that  are  more  consistent  with  the  long¬ 
term  nature  of  variable  insurance 
contracts. 

DATES:  Conunents  must  be  received  on 
or  before  November  4, 1992. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Seciuities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Stop  6-9,  Washington,  DC  20549. 
All  comment  letters  should  refer  to  File 
No.  S7-27-92.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  5th  Street,  NW,, 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Bagnall,  Special  Counsel.  (202) 
272-3042,  or  Karen  L  Skidmore, 
Assistant  Director,  (202)  272-2048,  Office 
of  Regidatory  Policy;  Courtney  S. 
Thornton,  Attorney,  (202)  272-2107, 
Office  of  Disclosure  and  Investment 
Adviser  Regulation  (for  disclosure 
issues);  or  Patrice  M.  Pitts,  Attorney, 
(202)  272-3040,  Office  of  Insurance 
Products  and  Legal  Compliance  (for 
registered  separate  account  issues); 
Division  of  Investment  Management; 
David  Hebner,  Branch  Chief,  (202)  272- 
2880,  Office  of  Legal  Policy  and  Trading 
Practices,  Division  of  Market  Regulation 
(for  questions  about  rules  lOb-6,  lOb-13, 
and  13e-4);  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  today  is  requesting  public 
comment  on  proposed  rules  22e-3,  23c- 
3,  and  27c-2  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  §  80a) 
(the  “Act"),  Proposed  rules  22e-3  and 
23c-3  would  implement  the 
recommendations  made  in  the  recently 
issued  report  by  the  Division  of 
Investment  Management  (“Division"), 
Protecting  Investors:  A  Half  Century  of 
Investment  Company  Regulation,*  in 


'  Division  of  Investment  Management,  SEC, 
Repurchases  and  Redemptions  of  Investment 
Company  Shares,  Protecting  investors:  A  Half 
Century  of  Investment  Company  Regulation  (1992) 
(hereinafter  the  Protecting  Investors  report).  This 
report  concluded  a  two-year  examination  of  the 
regulation  of  investment  companies  and  certain 
other  pooled  vehicles.  The  Repiirchases  and 
Redemptions  chapter  discusses  the  Division's 
recommendations  in  greater  detail.  Many  of  the 
Division's  recommendations  were  based  on 
suggestions  made  by  commenters  responding  to  a 
Commission  release  requesting  comment  on  the 
regulation  of  investment  companies.  Request  for 
Comment  on  Reform  of  the  Regulation  of  Investment 
Companies,  Investment  Company  Act  Release  No. 
17534  dune  15, 1990),  55  FR  25322  (hereinafter  Study 
Release). 


Chapter  11,  Repurchases  and 
Redemptions  of  Investment  Company 
Shares.  Proposed  rule  27o-2  would 
permit  registered  separate  accounts  to 
rely  on  proposed  rule  22e-3.  The 
Commission  also  is  proposing 
amendments  to  rules  O-l(e)  (17  CFR 
270.0-l(e))  and  22o-l  (17  CFR  270.22c-l). 
In  addition,  the  Commission  is 
proposing  amendments  to  rules  lOb-6 
(17  CFR  240.10b-6)  and  13e-4  (17  CFR 
240.13e-4)  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a- 
787/)  (the  “Exchange  Act")  to  provide 
exemptions  from  those  rules  for 
repurchases  pursuant  to  rule  23c-3.  and 
new  rule  14e^  *  thereunder,  which 
would  exempt  closed-end  periodic 
repurchases  pursuant  to  new  rule  23c-3 
from  rules  14e-l,  and  14e-2  (17  CFR 
240.14e-l  and  .14e-2).  The  Commission 
also  is  publishing  for  comment  draft 
Guidelines  to  Forms  N-lA,  N-2,  N-3, 
and  N-4  under  the  Act  (17  CFR  274.11A, 
lla-1, 11b,  and  11c). 
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Executiv*  Summary 

The  rules  and  rule  amendments 
proposed  in  this  release  would  create 
intermediate  procedures  for  the 
repurchase  and  redemption  of 
investment  companies  shares  diat  lie 
between  the  traditional  practices  of 
closed-end  and  open-end  companies. 
Proposed  rule  23o-3  would  provide  for 
periodic  repurchases  from  dosed-end 
fund  shareholders  at  net  asset  value. 
Proposed  rule  22e-3  would  permit  open- 
end  funds  to  effect  redemptions  on  a 
more  limited  basis  than  permitted  under 
section  22(e)  of  the  Act.*  Rule  22c-l  * 
would  be  amended  to  refer  to  the 
special  redemption  provisions  of 
proposed  rule  22e-3. 

Proposed  rule  23c-3  v/oold  permit 
closed-end  management  investment 
companies  to  make  periodic  repurchase 
offers  to  shareholders  at  net  asset  value. 
Funds  could  make  such  offers  every 
three,  six,  twelve,  twenty-four  ot  thirty- 
six  months.  The  rule  would  require 
funds  making  such  offers  to  send 
shareholders  a  notification  contuning 
specified  information  at  least  twenty 
business  days  in  advance  of  each 
periodic  deadline  for  submitting 
repurchase  requests;  funds  would  not  be 
required  to  send  sudi  a  notification  if 
they  adopted  a  fundamental  policy  of 
making  all  repurchase  offers  for  the 
same  amount  of  shares.  Funds  must  pay 
repurchase  proceeds  using  the  net  asset 
value  on  the  next  business  day  after  a 
repurchase  deadline  and  must  make 
payment  within  seven  days  after  the 
deadline.  The  dates  of  those  deadlines 
and  the  frequency  of  such  offers  must  be 
matters  of  fundamental  policy, 
changeable  only  by  shareholder  vote. 


>15  USX:.80a-22(e). 
*  17  CFR  270J2&-1. 


Proposed  mk  14e-6  and  the  proposed 
amendment  to  Exdiange  Act  rule  13e- 
4  *  would  exempt  periodic  repurchases 
under  rule  23c-3  from  certain  tender 
offer  provisions,  including  the  filing 
requirements  of  rule  13e-4.  Another 
proposed  amendment  would  exempt 
such  repurchases  from  rule  lOb-6,* 
which  generally  prohibits  persons 
involved  in  a  securities  distribution  from 
bidding  for  or  purchasing  those  shares 
and  certain  related  securities  until  after 
their  participation  in  the  distribution  is 
complete. 

Section  22(e)  provides,  subject  to 
certain  exceptions,  that  registered  open- 
end  companies  may  not  suspend  the 
right  of  redemption,  and  must  pay 
redemption  proceeds  within  seven  days. 
Rule  22o-l  requires  open-end  companies 
to  compute  net  asset  value  daily  and 
requires  shares  to  be  redeemed  "at  a 
price  based  on  the  current  net  asset 
value  of  such  securities  which  is  next 
computed  after  receipt  of  a  tender  of 
such  security  for  redemption  or  of  an 
order  to  purpose  or  sell  such  security*’. 

Proposed  rule  22e-3  would  provide  an 
exemption  from  the  prohibition  in 
section  22(e)  of  the  Act  on  suspending 
the  right  of  redemption  of  redeemable 
seoirities  or  postponing  the  piayment  of 
redemption  proceeds  for  more  than 
seven  days  after  the  tender  of  securities 
for  reden^ition.  C^>en-end  management 
investment  companies  and  certain 
insurance  company  separate  accounts 
would  be  able  to  take  up  to  thirty-one 
days  to  pay  redemption  proceeds:  the 
thirty-one  day  redempticm  period  would 
begin  widi  the  date  of  tender  for  open- 
end  funds  making  rolling  redemptions 
(“extended  payment  funds”),  and  with 
specified  redemption  deadlines  for 
open-end  funds  redeeming  at  periodic 
intervals  (‘‘interval  funds”).  Certain 
corresponding  changes  to  the  rules 
governing  registered  separate  accounts 
would  permit  the  use  of  rule  22e-3  by 
registered  separate  accounts,  whether 
organized  as  open-end  management 
companies  or  as  unit  investment  trusts. 

In  addition,  the  Commission  is 
publishing  for  comment  new  Guidelines 
to  Forms  N-lA,  N-2.  N-3.  and  N-4. 
These  ^ides  would  indicate  to 
registrants  where  specific  disclosure 
may  be  needed  concerning  the  proposed 
repurchase  and  redemption  procedures. 


•  17  CFR  24a.l3e-4. 

•  17  CFR  240.10b-e. 


I.  Backgrotuid 

A.  Differences  Between  Resales  of 
Shares  of  Open-End  and  Closed-End 
Companies 

Traditionally,  shareholders  of  open- 
end  and  closed-end  management 
investment  companies  have  disposed  of 
their  shares  in  different  ways,  although 
open-end  and  closed-end  management 
investment  companies  are  subject  to 
many  of  the  same  provisions  under  the 
Investment  Company  Act.  These 
differences  have  resulted  from  both  the 
legal  distinctions  between  the  two 
categories  of  management  company  and  . 
from  differences  in  historical  practice. 

'The  key  legal  distinction  is  that 
section  5(a)  of  the  Investment  Company 
Act  defines  an  open-end  company  as  a 
managraient  company  that  issues  or  has 
outstanding  any  "redeemable 
secmity,"  ’  All  other  management 
companies  are  closed-end.  A 
redeemable  security  entitles  the  holder 
to  receive,  upon  presentation  to  the 
issuer,  the  holder’s  approximate 
proportionate  share  of  the  issuer’s 
current  net  assets,  or  the  cash  such 
share  represents.*  Open-end  and  closed- 
end  companies  are  subject  to  many  of 
the  same  core  provisions  of  the  Act,*  but 
because  open-end  shareholders  have 
redemption  rights  and  closed-end 
shareholders  do  not  there  are  some 
significant  differences  in  the  regulatory 
treatment  of  open-end  and  closed-end 
companies. 

Foremost  among  those  differences  is 
how  shareholders  of  open-end  and 
closed-end  companies  may  dispose  of 
their  shares.  Shareholders  of  open-end 
companies  are  entitled  to  redeem  their 
shares  fi’om  the  issuer  at  net  asset  value, 
while  dosed-end  shares  usually  are 
traded  in  secondary  markets,  either  on 
exchanges  or  over  the  counter.  Open- 
end  shares  are  not  traded  in  secondary 
markets.** 


'  15  U.S.C.  H)»-5(al. 

*  Uvestment  Company  Act  saction  2(aK32),  15 
U.S.C.  60a-2(a)(32).  defmeaa  redeemable  security 
as: 

any  security,  otiier  dian  short-term  paper,  under 
the  terms  of  «<rhlch  the  holder,  upon  its  presentatian 
to  the  iamierof  to  a  paraen  designated  by  the  tastier, 
is  entitled  (whether  absolutely  or  only  out  of 
surplus)  to  receive  approximately  hiy  proportionate 
share  of  the  isauer's  current  net  assets,  or  the  cash 
equivalent  thereof. 

*  Those  provisions  indude  the  prohibitions  on 
affiliated  transactions  in  section  17.  requirements 
for  a  written  advisory  contract  approved  by 
shareholders  in  section  15.  requirements  attending 
the  composition  and  operations  of  the  board  of 
directors  in  sectuns  10  and  IS.  and  the  anti- 
pyramiding  and  investment  restrictions  in  section 
12(d).  15  U.S.C  80a-17.  -15.  -10.  -16.  -12(d). 

'•  This  difference  stems  from  section  22(d)  of  the 
Act.  which  in  effect  fixes  the  prices  at  which 

Continued 
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In  practice,  open-end  and  closed-end 
companies  also  have  sold  or 
“distributed"  their  shares  quite 
differently.  Because  shareholders  may 
decide  to  redeem  their  shares  at  any 
time,  open-end  companies  generally 
offer  and  sell  new  shares  to  the  public 
on  a  continuous  basis  to  replenish  the 
monies  withdrawn.  Closed-end 
companies  generally  do  not  offer  their 
shares  to  the  public  on  a  continuous 
basis;  instead,  they  typically  engage  in 
traditional  underwritten  offerings  of  a 
Hxed  number  of  shares.  These 
differences  in  the  distribution  and  resale 
practices  of  open-end  and  closed-end 
investment  companies  predated  the 
Investment  Company  Act  and  were 
codified  in  sections  22  and  23,^*  which 
added  certain  requirements  to  curb 
abuses  that  the  Commission  had 
observed  in  its  study  that  predated  the 

Act.»2 

Section  22  regulates  the  pricing, 
distribution,  and  redemption  of  open- 
end  company  securities.  Paragraph  (c)  of 
section  22  gives  the  Commission  broad 
power  to  regulate  the  pricing  of 
redeemable  securities,  including  the 
power  to  prescribe  by  rule  methods  for 
computing  the  price  a  shareholder  will 
receive  upon  redemption.*®  Rule  22c-l 
makes  backward  pricing  illegal  for 
open-end  companies  by  instituting  a 
requirement  of  “forward  pricing”  based 
on  a  daily  computation  of  net  asset 
value.  This  provision  is  intended  to 


redeemable  securities,  including  open-end  shares, 
are  sold.  15  U.S.C.  80a-22(d).  The  result  is  a  system 
of  retail  price  maintenance  that  precludes  dealers 
from  making  a  secondary  market  in  open-end 
shares.  For  a  detailed  discussion  of  the  effects  of 
this  system  of  retail  price  maintenance  on  mutual 
fund  distribution,  see  Protecting  Investors,  supra 
note  1,  Chapter  8.  The  Commission  has.  however, 
granted  an  exemption  from  section  22(d)  to  permit 
exchange  trading  of  a  redeemable  security.  See 
SuperTrust  Trust  for  Capital  Market  Fund,  Inc. 
Shares,  Investment  Company  Act  Release  Nos. 

17613  (Jul.  25. 1990).  55  FR  31281  (Notice  of 
Application)  and  17809  (Oct.  19, 1990),  47  SEC 
Docket  1098  (Order). 

"  15  U.S.C.  80a-22. -23. 

SEC.  Investment  Trusts  and  Investment 
Companies,  pt.  3,  H.R.  Doc.  No.  279,  7eth  Cong.,  1st 
Sess.  (1939)  at  954  (hereinafter  Investment  Trust 
Study,  pt.  3). 

Section  22(c)  gives  the  Commission  powers 
similar  to  those  given  to  registered  securities 
associations  under  sections  22(a)  and  (b)  in 
connection  with  the  promulgation  of  rules  governing 
member  activities  with  respect  to  the  pricing  and 
distribution  of  redeemable  securities.  Section  22(c) 
specifically  provides  that  Commission  rules  preempt 
any  conflicting  rules  adopted  by  securities 
associations. 

17  CFR  S  270.22C-1.  Specifically,  rule  22c-l 
provides  that  open-end  securities  may  not  be  sold, 
redeemed,  or  repurchased  “except  at  a  price  based 
on  the  current  net  asset  value  of  such  securities 
which  is  next  computed  after  receipt  of  a  tender  of 
such  security  for  redemption  or  of  an  order  to 
purchase  or  sell  such  security"  (emphasis  added). 


prevent  dilution  and  assure  that  prices 
bear  an  appropriate  relation  to  the 
current  net  asset  value  of  the  shares.*® 

Paragraph  (e]  provides  that  registered 
open-end  companies  may  not  suspend 
the  right  of  redemption,  and  must  pay 
redemption  proceeds  within  seven  days. 
That  subsection  provides  exceptions  for 
certain  emergencies  or  for  such  periods 
as  the  Commission  may  by  order  permit. 

The  limitations  in  section  22(e)  were 
enacted  in  response  to  abusive  practices 
of  early  open-end  companies  that 
claimed  that  their  securities  were 
redeemable,  but  then  instituted  barriers 
to  redemption.  Redemptions  typically 
were  suspended  because  a  company 
was  redeeming  more  shares  than  it  was 
selling  and  wanted  to  stop  net 
redemptions  from  further  diminishing 
assets  and  decreasing  management  fees; 
some  companies  apparently  suspended 
redemptions  to  prevent  shareholders 
from  switching  into  other  funds.*® 
Companies  often  suspended 
redemptions  based  on  provisions 
contained  in  charter  documents  that 
shareholders  never  saw  and  that  never 
were  disclosed  to  investors.*'*  Even  if 
there  could  be  no  suspension  without  a 
shareholder  vote,  management  typically 
controlled  the  proxy  machinery  and 
could  persuade  shareholders  to  vote  for 
suspension  by  offering  a  plausible 
explanation  of  why  suspension  was 
necessary.*® 

Section  23  imposes  requirements  on 
the  pricing,  sale,  and  repurchase  of 
shares  of  closed-end  investment 
companies.  These  differ  from  the 
requirements  that  section  22  imposes  on 
comparable  activities  by  open-end 
companies.  With  respect  to  repurchases, 
section  23(c)  limits  a  closed-end 
company’s  repurchase  of  its  shares  to 
purchases  (1)  on  a  national  securities 
exchange  or  other  market  designated  by 
the  Commission  (after  written  notice  to 
all  shareholders);  (2)  pursuant  to  tenders 
open  to  all  security  holders;  or  (3)  in 
such  other  circumstances  as  the 
Commission  permits  by  rule  or  order. 
Under  section  23(c)(1),  closed-end 
companies  may  purchase  their  shares  on 
a  securities  exchange  and  such  other 
open  markets  as  the  Commission  by  rule 


**  See  Adoption  of  Rule  22c-l  under  the 
Investment  Company  Act  of  1940  and  Amendment 
of  Rule  17a-3(a)(7)  under  the  Securities  Exchange 
Act  of  1934.  Investment  Company  Act  Release  No. 
5519  (Oct.  16, 1968).  33  FR  16331. 

*•  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a  Subcomm. 
of  the  Senate  Comm,  on  Banking  and  Currency,  76th 
Cong.,  3d  Sess.  291-92  (1940)  (statement  of  David 
Schenker,  Chief  Counsel.  SEC  Investment  Trust 
Study). 

”  See  id.  at  291. 

>•  See  id.  at  292. 


designates,  provided  that  the  company 
has  notihed  stockholders  of  its  intention 
within  the  preceding  six  months  (if  such 
securities  are  stock).  Rule  23c-l  permits 
purchases  on  other  open  markets 
subject  to  a  number  of  additional 
provisions  designed  to  protect 
shareholders.*®  Rule  23c-2  permits 
closed-end  companies  to  call  or  redeem 
securities  according  to  their  terms, 
imder  certain  conditions.®® 

Offers  to  repurchases  shares  made  to 
shareholders  pursuant  to  section  23(c)(2) 
have  been  viewed  as  issuer  tender, 
offers  and  currently  must  comply  with 
the  requirements  of  the  tender  offer 
rules  under  the  Securities  Exchange 
Act,®*  including  rules  13e-4  ®®  and  14e- 
1.®®  To  the  extent  that  a  closed-end 
company  making  a  repurchase  offer  is 
also  engaged  in  an  offering  of  its  shares, 
it  must  obtain  relief  from  rule  lOb-6 
imder  the  Exchange  Act,  which 
generally  prohibits  participants  in  a 
distribution  from  contemporaneously 
buying  securities  of  the  class  being 
distributed  unless  it  ceases  the  offering. 

The  requirements  of  section  23(c) 
addressed  abuses  during  the  1920’s  and 
1930’s  in  extensive  repurchase 
operations  by  closed-end  companies.®® 
Before  the  crash  of  1929,  it  was  not 
unusual  for  sponsors  of  closed-end 
companies  to  instigate  market 
repurchases  for  the  purpose  of 
influencing  the  market  to  aid  in  the 
distribution  of  new  shares.®®  Such 
repurchases  also  could  enhance  the 
value  of  the  sponsors’  own  holdings.®® 


*•  17  CFR  270.23C-1.  Among  other  things,  the  rule 
generally  requires  that  purchases  of  junior  shares 
not  disturb  the  asset  coverage  requirements  of 
section  18  (discussed  infra],  that  purchases  not  be 
from  affiliated  persons  of  the  issuer,  and  that 
purchases  be  made  at  a  price  not  exceeding  the 
lower  of  the  market  value,  if  any,  or  the  net  asset 
value  of  the  security  at  the  time  of  purchase. 

*0  17  CFR  270.23C-2.  Rule  23c-2(a)  generally 
permits  a  registered  closed-end  company  to  call  or 
redeem  its  shares  in  accordance  with  the  terms  of 
such  securities  or  the  company’s  charter,  this  rule 
has  been  interpreted  as  permitting  calls  and 
redemptions  solely  at  the  issuer's  option  and 
without  any  choice  on  the  part  of  the  shareholder. 
Dimensional  Fund  Advisors,  Inc.  (pub.  avail.  Nov. 

21. 1988). 

”  Securities  Exchange  Act  of  1934, 15  U.S.C.  78a- 
7811. 

17  CFR  240.13e-4. 

17  CFR  240.14e-l. 

**  Investment  Trust  Study,  pt.  3.  supra  note  12,  at 
954.  From  1927  through  1935,  closed-end  companies 
and  their  affiliated  holding  companies  repurchased 
a  net  amount  of  $472  million  of  their  securities,  or 
about  12%  of  the  securities  issued  and  sold  by 
closed-end  companies  during  that  period.  Id.  at  953- 
54. 

”  Id.  at  956-57. 
at  960-61. 
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After  the  crash,  as  the  price  of  closed- 
end  shares  fell  to  a  discount  from  net 
asset  value,  repurchases  at  a  discount 
became  a  source  of  book  profits  for 
closed-end  companies.  Selling 
shareholders  had  no  w^ay  of  knowing  the 
extent  of  the  discount  because  closed- 
end  companies  did  not  disclose  the  net 
asset  value  of  their  shares.*'^  In 
addition,  because  some  companies 
made  purchases  on  the  open  market 
without  informing  investors,  investors 
could  not  determine  the  extent  to  which 
the  market  was  being  driven  by  the 
company's  management.** 

Other  abuses  occurred.  Some  closed- 
end  companies  would  repurchase 
securities  horn  insiders  in  private 
purchases,  sometimes  at  a  premium  or 
in  blocks  that  could  not  have  been  sold 
at  the  prevailing  market  price  because  of 
the  size  of  the  purchase.**  Some 
companies  would  repurchase  from 
certain  shareholders  to  establish  control 
or  remove  (H)position  to  management.*” 
Because  open-end  securities  are 
redeemable,  and  closed-end  are  not. 
section  18  of  the  Act  (15  U.S.C.  80a-18) 
limits  the  use  of  leverage  by  closed-end 
and  open-end  investment  companies  in 
different  ways.  Closed-end  companies 
may  borrow  from  banks  and  private 
sources  and  may  issue  one  class  of 
senior  debt,  subject  to  a  300%  asset 
coverage  requirement,  and  also  may 
issue  one  class  of  preferred  stock, 
subject  to  a  200%  asset  coverage 
requiremeoL**  Among  other  restrictions, 
a  leveraged  closed-end  company  may 
not  pay  dividends  or  other  distributions, 
or  purchase  any  of  its  capital  stock, 
unless  the  prescribed  asset  coverage 
will  be  in  place  after  the  transaction. 
Provision  also  must  be  made  to  give 
senior  security  holders  certain  rights  if 
the  asset  coverage  falls  below  the 
prescrk>ed  amounts.**  Because 


id.  at  966-67. 

'*ld. 

Id.  at  977-7a  Repurcfaaaea  at  a  premium  to 
market  pric*  were  particularly  troubleaome  because 
they  dilated  the  coBBpany’a  aasets  for  the  benefit  of 
the  insider  aeller. 

»"  W.  el  997. 

Paragraph  (h]  of  section  18  defines  asset 
coverage.  For  example,  a  closed-end  company  with 
$100  million  in  assets  and  no  other  outstanding 
indebtedneea  may  issue  senior  debt  of  up  to  $50 
miUion.  Tite  ratio  of  the  total  aseets  after  the 
borrowings  (SlSO  miltion)  to  the  amount  of  debt 
outstanding  (SSO  mitlion)  would  be  300%.  The  same 
company  also  may  issue  prefened  stock  having  a 
liquidation  preference  of  $50  million.  The  ratio  of 
the  total  assets  of  the  company  after  the  issuance 
($200  miUion)  to  the  aggregate  of  borrowings  and 
preferred  stock  ($100  million)  would  be  200%. 

**  Investment  Company  Act  section  18(a). 


shareholders  of  open-end  companies 
can  redeem  their  shares,  any  senior 
securities  of  open-end  companies  would 
be  vulnerable  to  insufficient  asset 
cov'erage  in  the  event  of  net 
redemptions.  Accordingly,  open-end 
companies  have  much  less  freedom  to 
use  leverage.  They  may  not  issue 
preferred  stock  or  senior  debt,  except 
that  they  may  borrow  from  banks, 
matntaining  a  mmimum  of  300%  asset 
coverage  for  all  amounts  borrowed.** 

The  difference  in  redeemability  also 
leads  to  different  requirements  for  the 
liquidity  of  open-end  and  closed-end 
company  assets.  Because  open-end 
companies  must  redeem  their  shares  at 
any  time  and  pay  redemption  proceeds 
within  seven  days,  their  portfolios 
should  contain  enough  readily 
marketable  securities  to  enable  them  to 
raise  sufficient  cash  to  meet 
redemptions  in  a  timely  manner.** 
Accordingly,  the  Commission  has  stated 
that  open-end  companies  should 
maintain  a  high  d^ee  of  liquidity  by 
holding  at  least  eighty-five  percent  of 
their  assets  in  assets  that  can  be  sold  in 
seven  days  at  approximately  the  price 
used  in  determining  net  asset  value  (the 
“seven  day  standard"}.**  This  • 
requirement  should  permit  portfolio 
securities  to  be  sold  and  the  proceeds 
used  to  meet  redemptions  in  a  timely 
manner.  Closed-end  companies  are  not 
subject  to  a  liquidity  standard. 

Various  assets  have  been  viewed  as 
illiquid  under  the  seven  day  standard. 
The  Commission  has  stated  that 
privately  placed  or  other  restricted 
securities  are  illiquid.*®  Securities 
offered  pursuant  to  rule  144A  under  die 
Securities  Act.  however,  might  satisfy 
the  standard,  depending  on  various 
factors.**  In  addition,  investment 


*®  Investment  Company  Act  section  18(f)(1). 

**  Even  before  the  passage  of  the  Investment 
Coiwpawy  Act  open-end  companies  invested 
predomlnaiitly  in  highly  hqtiid.  exchange  listed 
securities.  Inveetmsnt  Trust  Study,  pt  3.  supra  note 
12.  at  807. 

®*  See  Guide  4  to  Form  N-IA.  Revision  of 
Guidelines  to  Form  N-IA.  investment  Company  Act 
Reiesae  No.  ia»2  (Msrdi  12. 1992).  57  FR  98^  See 
also  Interpretative  Releases  Relating  to  the 
Inwestmeat  Company  Act  of  1940  and  Ruies  and 
Regulations  Thereunder  Restricted  Securities. 
Investment  Company  Act  Release  No.  5847  (Oct  21. 
1969),  35  FR  19966  (interpretive  release  regarding 
investment  by  investment  companies  in  restricted 
securities^  Resale  of  Restricted  Securities;  Changes 
to  Methods  of  Determining  Holding  Period  of 
Restricted  Securities  under  Rules  144  and  145, 
Securities  Act  Release  No.  6862  (Apr.  23. 1990).  55 
FR  17933  (adopting  rule  144A). 

**  See  Inv.  Co.  Act  Rel.  5647,  supra  note  35. 

See  Sec  Act  Rel.  6862.  supra  note  35.  The 
Commiasion  stated  that  the  board  of  directors  of  a 
fund  "should  consider  the  unregistered  nature  of  a 
Rule  144A  security  as  one  of  the  factors  that  it 
evaluates  in  determining  whether  or  not  a  security 
is  illiquid."  Id.  55  FR  at  17940.  The  Commission  also 


company  registrants  have  been 
cautioned  that  some  high  yield  securities 
might  be  illiquid,*®  as  may  be  municipal 
lease  securities,  depending  on  certain 
factors  relating  to  the  market  for  such 
assets.*®  Many  foreign  securities  may 
be  considered  illiquid  because  of  the 
thinness  of  their  market;  in  addition, 
securities  transactions  in  foreign 
countries  may  be  subject  to  slower 
settlement  procedures  than  those  in  the 
United  States,  or  currency  restrictions 
may  limit  a  fund's  ability  to  convert 
cash  into  United  States  dollars.*”  Other 
assets  that  do  not  satisfy  the  open-end 
liquidity  standard  might  include  loans 
and  loan  participation  interests;  *  ^ 
certain  warrants  and  options;  certain 
instruments  or  transactions  not  maturing 
in  seven  days  ot  less,  including  certain 
repurchase  agreements;  and  venture 
capital  or  small  business  investments. 
Because  the  liquidity  of  a  security  is 
related  to  the  accuracy  of  its  valuation 
by  an  investment  company,**  an  open- 


cited  the  foHowing  factors  as  relevant,  although  not 
necessarily  conclusive  in  determir.mg  whether  a 
rule  144A  secarity  is  Ikpiid: 

(t)  The  fretpiency  of  trades  and  quotes  for  the 
security;  (2)  the  mjtnberof  dealers  willing  to 
purchase  or  sell  the  security  and  the  number  of 
other  potential  purchasers;  (3)  dealer  undertakings 
to  make  a  market  in  the  aecurity;  and  (4)  the  nature 
of  the  marketplace  trades  (eg.,  the  time  needed  to 
dispose  of  the  security,  the  method  of  soliciting 
offers,  and  the  mechanics  of  transfer). 

Id 

Letter  from  Carolyn  B.  Lewis.  Assistant 
Director,  Division  of  Investment  Management,  SEC. 
to  Registrants  at  4-5  (Oet.  S.  1989). 

*•  See  Letter  from  Carolyn  R  Lewis,  Assistant 
Director.  Division  of  Investment  Management.  SEC. 
to  Catherine  L  Heron.  Vice  Presidert,  Investment 
Company  Institute  (June  21. 1991).  recognizing  that 
in  certain  circumstances  municipal  lease  obligations 
may  be  viewed  as  liquid.  Factors  relevant  to 
determining  the  liquidity  and  value  of  municipal 
lease  obligations  include  the  factors  cited  by  the 
Commission  as  appropriate  to  consider  in 
evaluating  the  liquidity  of  rule  144A  securities  (see 
supra  note  37),  as  well  as  certain  factors  specifically 
relevant  to  municipal  lease  securities.  Previously 
the  Division  had  viewed  municipal  lease  securities 
as  always  being  HKquid.  See  Letter  from  Carolyn  B. 
Lewis.  Assistant  Director.  Division  of  Investment 
Management  SEC,  to  Registrants  at  5  (Jan.  11, 1990) 
(the  Division  considered  municipal  lease  seemities 
to  be  illiquid  because  of  the  meffidency  and 
thinness  of  the  market  In  which  they  are  traded). 

*°  See  Sec.  Act  Rel.  6862,  saprernote  35.  55  FR 
17940  n.80. 

* '  Christopher  Donnelly.  Financial  Alchemy, 
Investment  Dealers'  Dig..  June  3, 1991. 18  (discuBsing 
lack  of  liquidity  of  loan  participation  market). 

■**  The  definition  of  "value”  in  section  2(aK41)  of 
the  Act  in  effect  requires  valuations  of  a  fund's 
portfolio  assets  to  be  based  upon  market  quotations 
when  such  quotations  are  readily  available.  15 
U.S.C.  80a-2(a)(41).  When  market  quotations  are  not 
readily  availaUe.  oortfblio  securities  must  be 
valued  at  "fair  value  as  determined  in  good  faith  by 
the  board  of  diractors."  Market  quotations  typically 
are  not  available  for  many  less  liquid  securities. 
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end  company  that  does  not  satisfy  the 
seven  day  standard  may  violate  the 
pricing  requirements  of  section  22(c)  and 
rule  22o-l.'‘» 

B.  Recent  Developments 

Some  recent  developments  have 
indicated  that  investors  may  not  be  able 
to  satisfy  their  investment  objectives 
with  the  traditional  procedures  for 
redeeming  open-end  shares  and 
reselling  closed-end  shares.  The 
requirements  that  open-end  companies 
pay  redemption  proceeds  within  seven 
days  and  have  a  correspondingly  liquid 
portfolio  prevent  die  offering  of  open- 
end  companies  that  invest  substantially 
in  assets  not  satisfying  the  applicable  • 
liquidity  standard. 

Such  companies  must  instead  register 
as  closed-end  funds.  For  example,  so- 
called  “country  funds”  **  often  hold  a 
large  percentage  of  securities  that  are 
thinly  traded  or  are  considered  to  be 
illiquid  for  other  reasons.  One  reason 
may  be  that  the  size  of  the  fund  is 
relatively  large  in  relation  to  the  overall 
capitalization  of  an  emerging  market 
and  significant  in  proportion  to  the  daily 
trading  volume. 

Closed-end  companies  may  be 
perceived  as  offering  certain  advantages 
over  open-end  companies  in  portfolio 
management.  While  open-end 
companies  may  need  to  maintain  a 
certain  €unount  of  cash  or  highly  liquid 
investments  to  meet  daily  redemptions, 
closed-end  companies  may  keep  their 
assets  fully  invested  according  to  their 
investment  objectives.**  Hie  absence  of 


**  During  1991,  the  Commission  Intnight  two 
cases  against  funds  that  invested  primarily  in 
municipal  leases,  which  were  relatively  illiquid:  the 
Commissicn  alleged  that  the  illiquidity  of  these 
funds'  portfolio  assets  caused  the  funds  to  compute 
net  asset  value  improperly  and  in  one  case  to  fail  to 
pay  redemptions  within  seven  days  as  required  by 
section  22(e).  SEC  v.  Alpine  Mutual  Fund  Trust, 
Litigation  Release  No.  13101  (Nov.  21, 1991)  (consent 
order  against  mutual  fund  and  other  defendants; 
complaint  alleged,  inter  alia,  that  defendants  had 
failed  to  con^rate  net  asset  value  accurately,  had 
failed  to  redeem  shares  within  seven  days  after 
tender);  SEC  v.  Municipal  Lease  Securities  Fuitd, 
lnc„  Litigation  Release  No.  12938  (Aug.  8, 1991) 
(consent  order  against  investment  adviser  and  other 
defendants;  complaint  alleged,  inter  alia,  that 
defendants  had  sold  and  redeemed  shares  of  fund  at 
prices  not  based  on  net  asset  value,  had  falsely 
stated  in  documents  filed  with  the  Commission  that 
prices  were  based  on  net  asset  value). 

**  Some  of  these  companies  invest  in  a  number  of 
countries;  others  invest  only  in  a  particular 
geographical  region  or  in  a  single  country. 

See,  e.g..  Study  Release,  supra  note  1.  See  also 
Letter  frinn  General  American  Investors  Company, 
Inc.  to  Jonathan  G.  Katz,  Secretary,  %C  4  ((M.  3, 
1990).  nie  No.  S7-11-90;  and  Letter  from  Baker, 
Fentress  ft  Company  to  Jonathan  G.  Katz,  Secretary, 
SEC  2  (Oct.  S,  1900).  Pile  No.  S7-11-00. 


the  need  to  meet  constant  redemptions 
and  the  ability  to  be  fully  invested  also 
allow  closed-end  companies  to  control 
portfolio  turnover  and  transaction 
expenses.  Because  closed-end 
companies  may  use  a  greater  degree  of 
leverage  than  open-end  companies,  they 
may  provide  investors  with  the 
opportunity  for  greater  returns  (as  well 
as  greater  risks).** 

Closed-end  funds,  however,  attract 
much  less  investment  than  open-end 
funds.*^  In  part,  this  lack  of  interest  may 
be  due  to  the  lack  of  established 
procedures  for  reselling  shares  to  a  fund, 
and  to  the  recurring  tendency  of  closed- 
end  shares  to  trade  at  a  discount  to  net 
asset  value.  In  general,  discounts  apjiear 
shortly  after  initial  public  offerings  and 
affect  all  types  of  publicly  traded 
closed-end  companies,  although  to 
varying  degrees.**  Commentators  have 
advanced  several  theories  to  explain 
closed-end  discounts,  but  no  definitive 
consensus  has  emerged.** 

Sponsors  have  considered  and  tried 
various  techniques  for  responding  to 
discounts  or  attempting  to  forestall 
them.  Some  companies  borrow  cash 
equal  to  the  underwriting  discount  paid 
to  brokers  and  invest  that  amount  in  the 
company.  The  theory  behind  this, 
practice  is  that  discounts  result  fixim  the 
initial  deduction  of  the  underwriter’s 
spread  (or  sales  load)  from  the 
investors’  initial  investment.*®  Some 


**  Many,  if  not  moat  closed-and  companies  do 
not  issue  significant  amounts  of  senior  securities, 
however.  Currently,  the  issuance  of  senior  securities 
is  most  common  among  cloeed-end  bond  funds, 
particularly  municipal  bond  funds.  Edward  A. 
Wyatt,  On  Borrowed  Time?  Leveraged  Funds  ’ 
Promise — and  Perils,  Barron's,  Nov.  11, 1991,  at 
Mis  Some  investors  may  view  these  senior 
securities  as  a  higher  income  alternative  to 
investing  in  a  tax-exempt  money  market  fund.  See 
James  E.  Lebherz,  Mutual  Funds '  Preferred  Shares 
Offer  an  Alternative  (o  Investors.  Wash.  Poet,  Aug. 
25. 1991,  at  Hia 

As  of  the  end  of  1991,  closed-end  funds  had 
total  assets  of  $72.76  biUioiL  Upper  Analytical 
Securities  Corp^  Upper  Closed-End  Performance 
Analysis  Service,  Jan.  31, 1992,  at  44.  Open-end 
assets  at  the  end  of  1991  were  approximately  $1.3 
trillion.  Investment  Company  Institute  News 
Release.  ICI-92-03  (Jan.  29. 1992). 

**  A 1989  study  by  the  Commission's  Office  of 
Economic  Analysis  of  the  post-ofiering  price 
performance  of  closed-end  companies  found  that 
on  average,  closed-end  companies  lost  significant 
value  during  the  first  120  trading  days  following 
their  initial  public  offerings.  After  twenty-four 
weeks,  the  average  discount  for  closed-end  United 
States  equity  funds  was  10m9%.  For  dosed-end 
foreign  stock  funds,  the  discount  was  11.424%.  The 
average  discount  for  dosed-end  bond  funds  was 
much  lower,  only  0.012%.  See  Office  of  Economic 
Analysis,  SEC,  The  Post-Offering  Mce  Performance 
of  Closed-end  Funds  (July  21, 1989)  (hereinafter  The 
Post-Offering  Price  Performance  of  Closed-end 
Funds). 

«•  See  Protecting  Investors,  supra  note  1,  at  435- 
36. 

Proposed  revisions  to  Form  N-2,  the 
registration  form  used  by  dosed-end  companies. 


companies  offer  dividend  reinvestment 
plans,  under  which  the  company 
reinvests  shareholder  dividends  and 
distributions  in  additional  shares.  Other 
companies  engage  in  rights  offerings, 
whi^  are  strictly  limited  by  the  Act** 
While  these  practices  appear  to 
counteract  the  tendency  toward 
discounts,  dilution  occurs  when 
shareholders  exercise  rights  or  purchase 
new  shares  at  prices  less  than  net  asset 
value.  This  eventually  may  cause  a 
corresponding  downward  adjustment  in 
market  prices. 

One  method  of  ending  discounts  is  to 
convert  from  closed-end  to  open-end 
status,  but  this  approach  has  significant 
drawbacks.**  Even  the  potential  for 
elimination  of  discounts  upon 
conversion  can  affect  a  closed-end 
company.  Discounts  attract  arbitrageurs 
who  gamble  on  swings  in  the  discount 
and  “raiders"  or  others  who  attempt  to 
take  over  the  company,  sometimes 
forcing  proxy  contests  to  cause  a 
company  to  convert  from  closed-end  to 
open-end  status.**  Some  potential 
targets  have  adopted  sujiennajority 
voting  provisions  that  make  it  nearly 
imjiossible  for  conversions  to  succeed.** 
In  addition,  to  pre-empt  the  threat  of 
forced  takeovers,  sjionsors  have 
organized  closed-end  companies  that 
automatically  will  seek  to  convert  to 
open-end  status  under  certain 
circumstances,  or  after  a  fixed  period  of 


would  re-label  underwriting  discount  as  "sales 
load"  in  the  net  proceeds  table  on  the  cover  of  the 
prospectus  and  the  per  share  table  to  increase 
investors'  understanding  of  this  charge.  Registration 
Form  for  Closed-end  Management  Investment 
Companies,  Investment  Company  Act  Release  No. 
17091  (July  28, 1989),  54  FR  32993  (proposed 
amendments  to  Form  N-2  and  guidelines). 

*'  Under  section  23,  closed-end  companies  may 
issue  warrants  or  rights  at  less  than  net  asset  value 
only  as  provided  by  section  18(d),  which  requires 
that  warrants  and  rights  be  issu^  exclusively  to 
existing  shareholders  and  expire  within  120  days  of 
their  issuance. 

**  Those  drawbacks  may  include  changes  in 
investment  strategy,  expenses,  capital  structure, 
pricing,  and  distribution  as  well  as  the 
complications  of  adopting  redemption  procedures. 

*■  Section  13(a)(1)  of  the  Act  requires  a  majority 
of  a  company's  outstanding  voting  securities  to 
authorize  a  change  in  subclassification  from  closed- 
end  to  open-end.  15  U.S.C  80a-13(a)(l).  Upon 
conversion  to  open-end  status,  all  shareholders  may 
redeem  shares  at  net  asset  value.  Thus,  raiders 
would  instantly  realize  any  profit  on  the  difference 
between  the  discount  prices  they  paid  for  the 
closed-end  shares  and  the  net  asset  value  they  are 
entitled  to  receive  for  the  open-end  shares.  See.  e.g.. 
Carole  Gould.  Hunting  the  Closed-End  Conversion, 
N.  Y.  Times,  Aug.  28. 199a  at  18F;  Richard  Phalon. 
Duck  Shoot,  Forbes,  Sept  3, 1990  at  165. 

**  A  typical  supetmajority  voting  provision 
requires  at  least  a  two-thirds  (but  usually  not  over 
thm-fourths)  vote  in  favor  of  conversion.  See  Mary 
Joan  Hoene.  Closed  End  Funds — Discount  and 
Takeover  Issues.  1990  Mutual  Funds  and  Investment 
Management  Conference  at  IX-65. 
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time.*®  While  these  provisions  are 
intended  primarily  as  anti-takeover 
tactics,  they  may  minimize  discounts, 
particularly  as  a  shareholder  vote 
approaches.®® 

Certain  closed-end  companies  have 
avoided  discounts  entirely  while  still 
remaining  closed-end  by  making 
periodic  tender  oRers  at  net  asset  value 
under  section  23(c)(2).  With  one 
exception,  these  companies'  shares  have 
not  been  traded  in  secondary  markets,®'' 
and  the  companies  have  provided 
shareholder  liquidity  solely  through 
quarterly  tender  offers.  The  first  closed- 
end  companies  to  use  this  procedure 
were  five  loan  participation  or  “prime 
rate”  funds.®®  These  funds  registered  as 
closed-end  companies  but  adopted  much 
of  the  traditional  practices  of  open-end 
companies,  offering  shares  continuously 
and  providing  the  sole  source  of 
liquidity  for  their  shareholders.  As  of 
December  31. 1991,  the  loan 
participation  funds  had  total  assets  of 
almost  $6  billion  and  accounted  for 
approximately  eight  percent  of  the  total 
assets  held  by  closed-end  companies.®* 


**  The  conversion  is  contingent,  of  course,  on 
obtaining  the  necessary  shareholder  approval 
required  by  section  13(a)  of  the  Act.  The 
shareholder  vote  usually  may  take  place  only 
several  years  after  the  ^nd's  inception,  and  may 
hinge  on  a  specific  level  of  discount  appearing  or 
continuing  for  a  specified  period  of  tune.  See,  e.g.. 
id  at  IX-Se. 

*•  See  Greggory  A.  Brauer.  'Open-Ending' Closed- 
End  Funds.  13  J.  Fin.  Econ.  491.  506-07  (1984) 
(examining  the  effect  on  secondary  market  prices  of 
closed-end  companies'  announcements  of  proposed 
conversions  to  open-end  status).  But  see  'The  Post- 
Offering  Price  Performance  of  Closed-End  Funds, 
supra  note  48,  at  18-19.  38  (an  examination  of  a 
sample  of  64  closed-end  companies  24  weeks  after 
their  initial  public  offering  showed  that  there  was  a 
statistically  insignificant  difference  in  the  discount 
or  premium  between  companies  with  anti-takeover 
provisions  and  those  without,  and  that  the  results 
did  not  change  when  the  sample  was  broken  down 
by  type  of  fund). 

As  a  condition  to  relief  from  rule  lOb-6  under 
the  Exchange  Act  (17  CFR  240.10b-6),  closed-end 
companies  that  intend  to  make  such  repurchases 
and  continue  to  sell  their  shares  may  not  list  their 
shares  on  a  securities  exchange  or  have  their  shares 
quoted  on  the  National  Association  of  Securities 
Dealers  Automated  Quotation  system  (“NASDAQ"). 
See.  e.g..  Pilgrim  Prime  Rale  Trust  (Aug.  23. 1988). 

The  five  registrants  are  Allstate  Prime  Income 
Trust.  Eaton  Vance  Pnme  Rate  Reserves.  Merrill 
Lynch  Prime  Fund.  Pilgrim  Prime  Rate  Trust,  and 
Van  Kampen  Merritt  f^me  Rate  Income  Trust. 

These  companies,  first  introduced  in  1988,  invest 
pr.marily  in  illiquid  assets  consisting  of  interests  in 
senior,  secured  corporate  loans  that  have  floating 
interest  rates  The  interest  rates  float  or  reset  at  a 
margin  above  a  generally  recognized  base  lending 
rate  such  as  the  prime  rate  quoted  by  a  designated 
United  States  bank,  the  London  InterBank  Offered 
Rate,  the  average  secondary  market  rate  for  large 
certificates  of  deposit,  or  other  base  lending  rates 
used  by  commercial  lenders. 

*•  Upper  Analytical  Securities  Corp..  Lipper 
Closed-End  Performance  Analysis  Service.  |an  31, 
1992.  at  44  (assets  of  $5  86  billion  out  of  total  cloed- 
end  fund  assets  of  $^2.78  billion)  Cf  Randall  W. 


By  the  end  of  1991,  two  other  closed-end 
companies  had  followed  the  lead  of  the 
loan  participation  funds  and  indicated 
that  they  periodically  would  consider 
making  tender  offers  to  their 
shareholders.®* 

Although  issuer  tender  offers  and 
redemptions  by  open-end  companies 
both  are  effected  at  net  asset  value, 
tender  offers  differ  from  redemptions  in 
several  ways.  Tender  offers  generally 
are  made  for  finite  amounts  of  shares 
and,  if  more  shares  are  tendered  than 
the  company  is  prepared  to  buy,  the 
company  is  required  only  to  accept  them 
on  a  pro  rata  basis.  A  company  also  is 
not  obligated  to  make  a  tender  offer.®* 

Closed-end  company  repurchase 
offers  also  are  subject  to  a  number  of 
restrictions.  Because  of  the  requirements 
applicable  to  issuer  tender  offers,  direct 
repurchase  offers  have  been  a  relatively 
cumbersome  and  limited  way  for  closed- 
end  companies  to  provide  for 
shareholder  liquidity.  They  involve  costs 
such  as  producing  offering  materials, 
notifying  shareholders,  and  paying 
registration  and  filing  fees.  Open-end 
companies  are  not  subject  to  similar 
requirements  when  redeeming  their 
shares. 

***** 

Accordingly,  in  order  to  provide 
investors  with  greater  investment 
flexibility  and  the  option  to  invest  in 
less  liquid  securities,  including  venture 
capital  and  small  business  securities, 
the  Commission  is  proposing  new  rules 
and  rule  changes  to  provide 
shareholders  an  intermediate  degree  of 
liquidity  between  the  traditional  open- 
end  and  closed-end  procedures.  Thus, 
the  Commission  is  proposing  new  rule 
23C-3.  which  would  provide  a  safe 
harbor  for  closed-end  funds  to  make 
periodic  rep'archases  of  their  shares  at 
net  asset  value;  the  funds  would  set  the 
terms  of  each  offer,  including  the 
amount  of  shares  to  be  repurchased.  The 
Commission  also  is  proposing  new  rule 


Forsyth,  Not  Necessarily  Pnme  Time,  Barron's,  Oct. 
21. 1991.  at  47  (indicating  that  investors  had 
tendered  their  shares  at  significant  levels  beginning 
in  mid-1991  as  interest  rates  dropped). 

The  two  are  Merrill  Lynch  High  Income 
Municipal  Bond  Fund.  Inc.,  and  Emerging  Markets 
Growth  Fund.  Inc.  The  latter,  however,  has  not 
made  a  tender  offer  since  (anuary,  1991. 

The  Division  has  stated  that  committing  in 
advance  to  make  periodic  tender  offers  might  result 
in  directors  breeching  their  fiduciary  duties  to 
shareholders,  since  investors  could  not  be  certain 
when  or  if  their  shares  would  actually  be 
repurchased  by  the  company.  See  Guide  2  to 
proposed  amendments  to  Form  N-2.  Inv.  Co.  Act 
Rel.  17091,  supra  note  50.  Accordingly,  these 
companies'  prospectuses  represent  that  each 
quarter  the  board  of  directors  will  consider  whether 
to  make  a  tender  offer  for  outstanding  shares  but 
caution  that  tender  offers  may  not  take  place  every 
quarter. 


22e-3,  which  would  provide  an 
exemption  from  the  prohibition  in 
section  22(e)  against  taking  longer  than 
seven  days  to  pay  redemption  proceeds 
for  open-end  funds  using  one  of  two 
procedures  prescribed  in  the  rule: 
interval  funds  would  redeem  shares  at 
periodic  intervals  and  could  take  up  to 
one  month  (thirty-one  days)  after 
specified  periodic  deadlines  to  pay 
redemptions;  extended  payment  funds 
could  take  up  to  one  monA  to  pay 
redemptions  after  receiving  a 
redemption  request.  The  Commission 
also  is  proposing  new  rules  and  rule 
changes  to  allow  registered  separate 
accounts  funding  variable  insurance 
contracts  to  rely  on  proposed  rule  22e-3. 
Because  variable  insurance  contracts 
are  long-term  contracts,  they  are  well 
suited  for  investing  in  funds  with  less 
liquid  portfolios  and  more  limited 
redemption  procedures  than  are 
currently  permitted  under  the  Act. 

Previously,  the  Commission  has 
granted  exemptions  from  section 
22(e),®*  and  a  small  number  of  closed- 
end  funds  have  made  periodic 
repurchase  offers  using  the  issuer  tender 
offer  rules  under  the  Exchange  Act. 
Nevertheless,  these  proposals  explore 
largely  uncharted  territory  in  the 
regulation  and  operation  of  investment 
companies.  The  Commission  recognizes 
that  these  proposals  vvould  introduce 
complexity  by  permitting  the  creation  of 
what  might  be  viewed  as  three  new 
types  of  investment  company. 
Accordingly,  as  noted  below 
periodically,  the  Commission  requests 
comment  on  all  aspects  of  these 
proposals. 

II.  Proposed  Rules  and  Revisions  to 
Rules  to  Provide  for  Periodic 
Repurchases  by  Closed-Cnd  Funds 

The  current  regulation  of  repurchases 
under  the  rules  for  issuer  tender  offers 


•*  The  Commission  has  previously  granted 
exemptions  from  section  22(e)  to  permit  issuers 
investing  in  less  liquid  securities  to  pay  redemption 
proceeds  bn  an  intermittent  basis  orTn  longer  than 
seven  days.  See,  eg.,  American  Federation  of  Labor 
'and  Congress  of  Industrial  Organizations  Mortgage 
Investment  Trust.  Investment  Company  Act  Release 
Nos.  10650  (Mar.  30. 1979)  (Notice  of  Application), 

44  FR  21094.  and  10674  (Apr  28. 1979)  (Order) 
(redemptions  only  during  period  preceding  quarterly 
v  aluation  dates  of  commingled  trust  fund  investing 
in  loans  to  union  built  housing):  Mutual  Investment 
Fund  of  Connecticut,  Inc.,  Investment  Company  Act 
Release  Nos.  2457  (Dec.  12. 1958)  (Notice  of 
Application),  and  2465  (Dec  31. 19.56)  (Order) 
(investment  fund  for  Connecticut  savings  banka 
might  limit  redemptions  on  any  one  day,  and  by¬ 
laws  provided  for  seven  business  days  to  pay 
retfemptions):  Savings  Bank  Investment  Fund.  24 
SEC.  531  (19461  (Order)  (mutual  investment  fund 
for  Massachusetts  savings  banks  invested  in 
mortgages  and  other  assets  and  might  take  ten  days 
to  pay  redemption  requests). 
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involves  requirements  that  were  not 
designed  with  periodic  repurchases  by 
closed-end  funds  in  mind  and  that 
create  certain  complexities  that  may  be 
unnecessary.  Moreover,  although  those 
rules  have  permitted  repurchase  offers 
at  net  asset  value,  the  rules  do  not 
require  such  repurchases  to  be  made  at 
net  asset  value. 

Proposed  rule  23o-d  and  the 
accompanying  proposed  Exchange  Act 
rule  changes  would  simplify  direct 
repurchase  offers  by  closed-end  funds 
and  would  give  shareholders  a 
mechanism  for  bypassing  any  discoiuit 
in  secondary  market  trading.  By 
providing  a  safe  harbor  for  periodic 
repurchases  at  net  asset  value  under  a 
fundamental  policy  that  is  clearly 
disclosed,  rule  23o-3  would  give 
shareholders  of  closed-end  funds  greater 
certainty  that  repurchases  would 
occur.”^  It  would  no  longer  be  necessary 
for  directors  to  determine  whether  each 
offer  would  take  place,  or  for  funds  to 
caution  that  there  can  be  no  assurance 
that  offers  will  take  place.  The 
Commission  requests  comment  whether 
rule  23c-3  should  also  apply  to  closed- 
end  fund  reprirchases  that  are  not  made 
on  a  periodic  basis  as  a  matter  of 
fundamental  policy. 

Closed-end  funds  relying  on  rule  23o-3 
(in  contrast  to  the  traditional  practice  of 
most  closed-end  funds]  probably  would 
need  to  sell  shares  continuously  in  order 
to  counter  the  effect  of  periodic 
repiuxhases  on  the  size  of  the  portfolio. 
These  funds  also  may  elect  not  to  seek  a 
secondary  market  for  their  shares  and 
may  provide  the  sole  source  of 
shareholder  liquidity  through  the 
repurchase  process.  As  proposed, 
however,  rule  23c-3  does  not  prohibit 
closed-end  funds  relying  on  the  rule 
irom  having  their  shares  listed  on  an 
exchange  or  quoted  on  a  system  such  as 
NASDAQ. 

The  proposed  revisions  to  the  tender 
offer  rules  would  exempt  rule  23c-3 
repurchase  offers  from  certain  tender' 
offer  requirements:  instead  of  providing 
detailed  disclosure  pursuant  to  Schedule 
13E-4  and  paying  the  associated  Hling 
fees,  with  certain  exceptions  closed-end 
funds  would  send  shareholders  a  brief 
notification  stating  key  information 


**  Rule  230-3  also  provides  for  repurchases  by 
business  development  companies  (BDCs).  For 
convenience,  and  because  BDCs  are  organized  as 
closed-end  companies  (see  section  Investment 
Company  Act  section  2(aH48)  (15  US.C.  2(a)(48))), 
this  release  uses  the  terms  cloaed-end  company  and 
closed-end  fund  to  encompass  BDCs. 

**  The  position  of  the  Division  that  a  commitment 
to  make  such  offers  might  be  inconsistent  with  the 
nduciary  duties  of  directors  of  the  funds  would  not 
apply  to  repurchase  offers  relying  on  rule  23c-3. 
That  position  was  stated  in  Guide  2  to  Form  N-2, 
Inv.  Co.  Act  Rel.  17091,  supra  note  50. 


about  each  repurchase  offer.  The 
proposed  amendment  to  Exchange  Act 
rule  lOb-6  would  exempt  closed-end 
fund  repurchase  offers  relying  on  rule 
23c-3  from  rule  lOb-6  because  closed- 
end  fund  repurchases  relying  on  rule 
23c-3  would  not  involve  the  harms  that 
rule  lOb-6  is  desimed  to  address. 

Rule  23o-3  wotud  establish  certain 
general  requirements  for  the  terms  of 
closed-end  repurchase  offers  at  periodic 
intervals,  including  safeguards  to  protect 
the  interests  of  shareholders.  In 
addition,  it  would  require  closed-end 
funds  relying  on  the  ^e  to  comply  with 
limitations  on  senior  securities  similar  to 
those  that  apply  to  open-end  funds,  to 
maintain  a  sufficiently  liquid  portfolio  to 
meet  their  repurchase  obligations,  and 
to  have  a  majority  of  independent 
directors,  who  would  be  self- 
nominating. 

A.  Terms  of  Repurchase  Offers 

Rule  23C-3  would  permit  a  closed-end 
fund  to  repurchase  its  securities  through 
periodic  repurchase  offers  to  all  security 
holders  pursuant  to  a  fundamental 
policy  specifying  the  terms  of  the  fund's 
repurchase  offers.  Those  terms  would 
include;  the  intervals  between 
repurchase  offers  (which  under  the  rule 
could  be  three,  six,  twelve,  twenty-four, 
or  thirty-six  months);  the  scheduled 
repurchase  deadline  dates;  the 
maximum  and  minimum  amounts  that  a 
fund  may  offer  to  repurchase  in  any 
offer.  Each  repurchase  offer  could  only 
be  a  partial  offer  for  a  specified  amount 
of  securities  no  less  than  five  nor  greater 
than  twenty-five  percent  of  the 
outstanding  securities;  if  an  offer  were 
oversubscribed,  a  fund  would  be 
required  to  prorate  the  repurchase  of 
tendered  securities,  subjc^  to  limited 
exceptions.  A  fund  would  have  seven 
days  to  pay  shareholders  and  would 
determine  the  net  asset  value  applicable 
to  repurchases  on  the  business  day 
following  the  repurchase  deadline. 

1.  Fundamental  Policy  Regarding 
Repurchase  Offers  ' 

Paragraph  (b)(2)  of  proposed  rule  23c- 
3  would  require  a  closed-end  company 
making  periodic  repurchase  offers 
thereunder  to  adopt  a  fundamental 
policy,  changeable  only  by  vote  of  a 
majority  of  the  outstanding  voting 
securities,^"  specifying  that  the 


As  used  in  rules  23c-3  and  22e-3,  the  term 
holder  would  encompass  both  record  and  beiteficial 
holders. 

*<■  Section  2(a)(42]  (IS  U.S.C  80a-2{a)(42)).  the 
definition  of  the  term  "voting  security,"  defines  a 
ma|ority  of  the  outstanding'voting  securities  of  a 
company  to  mean  "the  vote,  at  the  aimual  or  a 
special  meeting  of  the  security  holders  of  such 
company  duly  called,  (A]  of  67  per  centum  or  more 


company  will  make  repurchase  offers 
and  the  terms  of  such  offers.  The  terms 
specified  in  the  policy  would  include  the 
intervals  between  repurchase  offers,  the 
scheduled  dates  of  the  repurchase 
deadlines,  and  the  minimum  and 
maximum  repurchase  amounts.  An 
existing  closed-end  ftmd  would  need  a 
majority  vote  adopting  such  a  policy  in 
order  to  begin  making  periodic 
repurchase  offers  under  rule  23c-3.  Such 
a  vote  also  would  be  required  to  cease 
making  repurchase  offera  or  to  change 
their  terms.  The  existence  of  a 
fundamental  policy  on  these  issues  is 
intended  to  provide  shareholders  with 
maximum  certainty  that  repurchase 
offers  will  take  place  and  with  a  degree 
of  certainty  of  the  amount  of  securities 
that  a  fund  will  offer  to  repurchase  in  an 
offer."’ 

The  Commission  requests  comment  on 
the  terms  of  the  proposed  fundamental 
policy  requirement.  In  particular, 
comment  is  requested  as  to  whether  the 
date  of  the  repurchase  deadline  should 
be  a  matter  of  fundamental  policy,  as 
proposed,  or  whether  the  company's 
directors  should  have  some  leeway  to 
adjust  the  date  without  the  expense  of 
obtaining  a  shareholder  vote  in  light  of 
market  conditions.  If  so,  at  what  point 
would  moving  the  date  be  inconsistent 
with  the  fundamental  policy  on  the 
length  of  periodic  intervals? 

Paragraph  (b)(3]  provides  that  a 
closed-end  company  may  suspend  or 
postpone  a  scheduled  repurchase  offer 
in  limited  circumstances  when 
repurchases  would  have  severe 
consequences  for  shareholders  or  the 
fund.  Subparagraphs  (ii)  to  (iv)  are 
based  upon  the  clauses  in  section  22(e) 
of  the  Act  providing  when  issuers  of 
redeemable  securities  may  suspend 
redemption  or  postpone  payment  upon 
redemption.  In  addition,  subparagraph 
(i)  would  provide  an  exception  if  a 
repurchase  could  affect  a  fund's  tax 
status  as  a  regulated  investment 
company  under  Subchapter  M  of  the 
Internal  Revenue  Code.""  Such 


of  the  voting  securities  present  at  such  meeting,  if 
the  holders  of  more  than  50  per  centum  of  the 
outstanding  voting  securities  of  such  company  are 
present  or  represented  by  proxy;  or  (B)  of  more  than 
50  per  centum  of  the  outstanding  voting  securities  of 
sudi  company,  whichever  is  the  less." 

See  supra  note  50  and  accompan3ting  text. 
Currently,  closed-end  companies  ^  not  make  any 
commitment  that  they  will  hold  repurchase  offers 
because  of  the  Division's  position  regarding 
directors'  fiduciary  duties.  Because  rule  23©-3  would 
require  funds  to  offer  to  repurchase  the  minimum 
repurchase  amotmt  directors  would  not  determine 
whether  to  make  each  repurchase  offer,  and 
cautionary  prospectiis  disclosure  now  in  use  might 
not  be  necessary  or  appropriate. 

••  26  U.S.C.  851-860. 
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circumstances  currently  are  disclosed  in 
prospectuses  where  tender  offers  are 
contemplated  and  in  issuer  tender  offer 
documents.®®  The  Commission  requests 
comment  on  whether  the  rule  should 
provide  additional  exceptions,  and  on 
whether  all  of  the  proposed  exceptions 
are  necessary  or  in  the  interests  of 
investors. 

2.  Repurchase  Offers  to  All  Security 
Holders 

Rule  23c-3  would  require  that 
repurchase  offers  be  made  to  all’ holders 
of  the  class  of  securities  to  be 
purchased.  This  requirement  together 
with  the  requirement  of  pricing  at  net 
asset  value,  which  would  ensure  that  all 
repurchases  are  made  at  the  same  price, 
would  protect  against  unfair 
discrimination-’®  Thus,  all  security 
holders  would  have  the  opportunity  to 
tender  their  shares  for  repurchase;  this 
requirement  should  preclude  the 
recurrence  of  certain  abuses  noted  in 
the  Investment  Trust  Study,  where  some 
companies  repurchased  securities  from 
insiders  or  other  favored  security 
holders.’  ‘  This  provision  also  would  be 
consistent  with  the  regulation  of  issuer 
lender  offers  under  the  Exchange  Act; 
the  “best  price"  rule  requires  that  “the 
consideration  paid  to  any  security 
holder  pursuant  to  the  tender  offer  [bej 
the  highest  consideration  paid  to  any 
security  holder  during  such  tender 
offer."  ’* 

The  rule  would  not  establish  a  record 
date  defining  which  security  holders 
would  be  eligible  to  tender  their  shares. 
Instead,  the  rule  would  provide  that  the 
offer  would  be  open  to  all  holders  up 
until  the  repurchase  deadline — the  date 
by  which  a  fund  must  receive 
repurchase  requests.  In  this  respect,  the 
rule  would  adopt  the  requirement  of  the 
existing  “all  holders"  rule  that  a  tender 
offer  be  open  to  all  security  holders  of 
the  class  of  securities  subject  to  the 
tender  offer.’®  Accordingly,  the 


See,  e.g..  Pilgrim  Prime  Rate  Trust.  Offer  to 
Purchase  at  5-6  (Aug.  2. 1991),  reprinted  in  Pilgrim 
Pnme  Rate  Trust,  Schedule  13E-4.  Exhibit  (a)(l)fti| 
(Aug.  2. 1991):  Mernll  Lynch  Prime  Fund.  Inc..  Offer 
to  Purchase  at  5-6  (Aug;  19. 1991).  reprinted  in 
Merrill  Lynch  fVime  Fund.  Inc..  Schedule  13E-4, 
Exhibit  (a)(l)(it)  (Aug.  19. 1991). 

Section  23(c)(3)  of  the  Act  (the  provision  under 
which  rule  2Sc-3  ia  proposed)  permits  repurchases 
“under  such  other  circumstances  as  the  Commission 
may  permit  by  rules  and  regulations  or  orders  for 
the  protection  of  investors  in  order  to  insure  that 
such  purchases  are  made  in  a  manner  or  on  a  basis 
which  does  not  unfairly  discriminate  against  any 
holders  of  the  class  or  classes  of  securities  to  be 
purchased." 

’  ‘  See  supra  notes  29.  30.  and  accompanying  text. 

”  Rule  13e-4(f)(8)  (17  CFR  270.13e^(f)(8)). 

■'’The  Division  of  Investment  Management  has 
interpreted  this  provision  to  prohibit  the  specifying 
of  a  record  date.  See  Guide  2  to  Form  N-2.  Inv.  Co. 


repurchase  offers  would  also  be  open  to 
any  person  who  becomes  a  shareholder 
after  a  fund  sends  out  the  notification  to 
shareholders  discussed  in  section  II.A.6. 
below. 

3.  Amount  of  Repurchase  Offers 

Each  repurchase  offer  under  the  rule 
would  be  an  offer  for  a  specified,  finite 
amount  of  securities,  rather  than  an 
offer  for  all  outstanding  securities.  The 
limitation  on  the  amount  of  securities  to 
be  repurchased  is  among  the  factors  that 
would  distinguish  closed-end  repurchase 
offers  from  redemptions  by  open-end 
interval  companies  discussed  below. 

The  proposed  limitation  has  three 
aspects.  First,  the  rule  itself  imposes  a 
Roor  and  a  ceiling  on  the  amount  of 
each  offer.  A  fund  may  not  offer  to 
purchase  less  than  five  percent  or  more 
than  twenty-five  percent  of  the  shares 
outstanding;  Second,  each  fund  would 
be  required  to  specify,  as  a  fundamental 
policy,  its  minimum  and  maximum 
repurchase  amounts — the-minimum  and 
maximum  amounts  that  the  fund  might 
offer  to  repurchase  in  any  offer, 
expressed  as  percentages  of  the  amount 
of  securities  outstanding  oh  the 
repurchase  deadline.  Third,  in  making 
each  offer,  a  fund  must  specify  the 
amount  it  actually  is  offering  to 
repurchase  in  that  offer  within  the  range 
of  the  fund's  fundamental  policy. 

a.  Maximum  and  minimum 
repurchase  amounts.  Each  repurchase 
offer  would  be  required  to  be  for  an 
amount  of  securities  no  greater  than  the 
fund's  maximum  repurchase  amount  and 
no  less  than  the  minimum.  Under 
paragraph  (b)(2),  those  limits  would  be 
matters  of  fundamental  policy, 
changeable  only  by  a  vote  of  a  majority 
of  the  outstanding  voting  securities.’* 
The  establishment  of  a  maximum 
repurchase  amount  results  from  the 
Act's  definition  of  a  closed-end 
company  as  a  company  that  does  not 
issue  redeemable  securities.’®  The 
proposed  limit  of  twenty-five  percent  on 
maximum  repurchase  amounts  is 
intended  to  ensure  that  a  fund  does  not 
adopt  a  policy  guaranteeing  that  it  will 
repurchase  in  each  offer  all  shares  that 
might  be  tendered  at  net  asset  value, 
because  such  a  policy  would  be 
tantamount  to  making  the  fund's  shares 
redeemable  securities.  Conversely,  the 
proposed  limit  of  five  percent  on 
minimum  repurchase  amounts  is 


Acl  Rel.  17091.  supra  note  50  (proposing 
amendments  tb  Form  N-2). 

Section  2(a)(42)  (15  U.S.C.  80a-2(a)(42))  defines 
a  maiority  of  the  outstanding  voting  securities  of  a 
company.  See  supra  note  66. 

■’*  See  Protecting  Investorys.  supra  note  1.  at  466- 
70. 


intended  to  ensure  a  minimum  degree  of 
certainty  that  a  fund  will  repurchase 
some  of  its  securities  in  each  offer.  The 
figures  of  twfenty-five  and  five  percent 
are  based  upon  the  history  of  those 
funds  that  have  made  periodic 
repurchase  offers:  in  many  instances, 
the  amounts  tendered  were  in  the  range 
of  four  to  seven  percent,  but  the  amount 
has  run  over  thirty  percent.  Thus,  the 
proposed  percentages  should  ensure 
that  in  most  dircumstances  a  fund  would 
repurchase  all  shares  that  shareholders 
might  tender,  but  provide  that  in 
extreme  circumstances  a  fund  w^ould 
repurchase  less  than  all  shares  tendered. 
Establishing  a  maximum  repurchase 
amount  also  would  assist  portfolio 
managers  in  judging  the  company’s 
liquidity  iieeds,  while  a  minimum  would 
assure  shareholders  that  the  company 
will  in  fact  make  large  enough 
repurchase  offers  to  accommodate 
ordinary  shareholder  liquidity  needs. 

The  minimum  and  maximum 
repurchase  amounts,  like  the  amount  of 
each  repurchase  offer  discussed  below, 
would  ^  expressed  as  percentages  of 
the  securities  outstanding  on  a 
repurchase  deadline.  The  use  of 
percentages,  rather  than  numbers  of 
shares,  would  differ  from  the  typical 
practice  in  issuer  tender  offers,  in  which 
an  issuer  offers  to  purchase  a  stated 
number  of  shares.  With  periodic 
repurchases,  using  numbers  of  shares 
would  not  be  feasible,  because  the 
number  of  shares  outstanding  would 
vary  depending  upon  the  numbers  of 
shares  repurchased  and  the  number  of 
shares  sold.  The  iise  of  percentages 
would  provide  greater  clarity  and 
certainty  both  to  shareholders  and  to 
portfolio  managers. 

The  Commission  requests  comment  on 
the  appropriateness  of  the  proposed 
requirement  that  a  closed-end  fund 
establish  minimum  and  maximum 
repurchase  amounts  as  a  matter  of 
fundamental  policy.  Would  the  rule 
sufficiently  distinguish  closed-end 
repurchases  from  open-end  redemptions, 
and  redeemable  from  non-redeemable 
securities,  if  the  rule  only  provided  that 
a  fund  had  the  authority  to  determine 
the  amount  of  each  repurchase  offer? 
Alternatively,  would  the  rule  provide  a 
sufficient  distinction  if,  instead  of 
requiring  the  separate  establishment  of 
maximum  and  minimum  repurchase 
amounts,  it  simply  provided  that  each 
repurchase  offer  amount  must  be 
between  five  and  twenty-five  percent? 
The  Commission  also  requests  comment 
on  the  appropriateness  of  the  twenty- 
five  and  five  percent  limits  respectively 
imposed  by  the  rule  on  the  maximum 
and  minimum  repurchase  amounts, 
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particularly  in  light  of  the  different 
lengths  of  the  permitted  intervals 
between  repui^ase  offers.  The 
Commission  also  requests  comment  on 
whether,  given  the  liquidity  and  other 
requirements  in  rule  23c-3,  there  might 
be  any  circumstances  in  which  a  closed- 
end  fund  relying  on.  rule  23c-3  should  be 
exempted  by  the  rule  from  the  maximum 
repurchase  amount  requirement  without 
being  required  to  register  as  an  open- 
end  fund. 

b.  Repurchase  offer  amount.  Proposed 
paragraph  (a)(5),  the  definition  of 
“repurchase  offer  amount,”  would 
provide  that  a  fund  shall  determine  the 
amount  of  securities  to  be  repurchased 
in  a  given  repurchase  offer.  The  fund 
may  delegate  this  determination  to  the 
fimd's  investment  adviser.  No  separate 
determination,  however,  would  be 
required  at  the  time  of  each  offer  if  a 
fund's  repurchase  policy  specified  that 
all  repurchase  offers  would  be  for  the 
same  amount,  that  is,  that  the  maximum 
repurchase  amount  was  equal  to  the 
minimum  repurchase  amount.  Pursuant 
to  their  fiduciary  obligations  to 
shareholders,  the  directors  would  have 
the  responsibility  to  monitor  the 
repurchase  process;  and  they  would 
serve  as  a  check  on  proposals  by  the 
investment  adviser  limiting  the  amount 
of  repurchase  offers  and  maximizing  the 
level  of  assets  under  management  on 
which  advisory  fees  would  be  paid.  For 
that  reason,  as  discussed  below, 
proposed  paragraph  (b)(8)  would  require 
funds  making  rule  23c-3  repmchase 
offers  to  have  a  majority  of  independent 
directors.  The  Commission  requests 
comment  on  whether  the  directors 
should  determine  each  repurchase  offer 
amount,  and  on  what  role  the  directors, 
including  the  independent  directors, 
should  play  if  they  do  not  make  that 
determination. 

c.  Amount  of  securities  repurchased. 
Because  each  repurchase  offer  would  be 
a  partial  offer,  security  holders  might 
tender  a  greater  amount  than  the 
repurchase  offer  amount.  The  proposed 
rule  would  require  a  fund  to  repurchase 
securities  on  a  pro  rata  basis  if  the 
amount  tendered  exceeded  the 
repurchase  offer  amoimt.  Proposed 
paragraph  (b)(5),  however,  would  give  a 
fund  some  flexibility  to  avoid  pro  rata 
repurchases  through  two  options  for 
responding  to  an  oversubscribed 
repurchase  offer. 

One  option,  paragraph  (b)(5),  would 
permit  a  fund  to  repurchase  additional 
securities  not  exceeding  two  percent  of 
the  amount  outstanding  on  the 
repurchase  deadline.  This  provision  is 
based  on  rule  13e-4,  under  which  an 
issuer  may  purchase  “an  additional 


amount  of  securities  not  to  exceed  two 
percent  of  the  class  of  securities  that  is 
the  subject  of  the  tender  offer;"  beyond  * 
that  point,  the  issuer  must  extend  the 
tender  offer  for  a  specibed  period.’®  The 
investment  adviser  would  make  this 
determination  pursuant  to  guidelines 
established  by  the  board  of  directors. 

The  total  amount  repurchased  could  not 
in  any  event  exceed  the  maximum 
repurchase  amount,  with  one  exception: 

If  the  fund’s  policy  is  to  make  all  offers 
for  the  same  amount  (that  is,  if  the 
maximum  repurchase  amount  equals  the 
minimum  repurchase  amount),  the  fund 
could  purchase  an  additional  two 
percent,  but  not  more  than  twenty-five 
percent.  The  fund  would  not  have  the 
option  of  extending  or  amending  the 
repurchase  offer,  as  issuers  may  do 
under  rule  13e-4.  Under  a  regime  of 
periodic  repurchase  offers,  such  changes 
to  a  repurchase  offer  would  not  be 
appropriate  because  they  would  conflict 
with  the  fundamental  policy  regarding 
the  length  of  periodic  intervals. 

Moreover,  shareholders  would  have  the 
assurance  that  a  fund  would  make  other 
offers  at  the  scheduled  intervals.  The 
Commission  requests  comment  on 
whether  the  two  percent  margin  should 
be  increased  or  decreased,  or  eliminated 
altogether.  The  prospect  of  future 
repurchase  offers  may  make  such 
latitude  less  necessary  than  in  a  one¬ 
time  tender  offer. 

The  second  option,  subparagraphs 
(b)(5)  (i)  and  (ii),  would  give  a  fund  two 
exceptions  to  the  proration 
requirement.”  One  exception  would 
permit  a  fund,  before  prorating  other 
tenders,  to  accept  all  securities  tendered 
by  holders  of  less  than  one  hundred 
shares  who  tender  all  of  their  securities. 
The  other  exception  would  permit 
security  holders  to  tender  securities 
subject  to  the  condition  that  the  fund 
repurchase  all  or  none,  or  at  least  a 
designated  minimiun  amount,  of  the 
securities  tendered  after  acc^ting  all 
other  tenders  on  a  pro  rata  basis.  The 
Commission  requests  comment  on 
whether  the  exceptions  to  the  proration 
requirement  are  necessary,  and  on 
whether  the  rule  should  provide 
additional  exceptions.  The  Commission 
also  requests  comment  on  whether  the 
odd  lot  exception  is  appropriate  for 
closed-end  funds  or  whether  some  other 
exception  might  be  more  appropriate  in 
light  of  typical  patterns  of  closed-end 
shareholders’  holdings. 


Rule  13e-4(f).  Rule  14e-l(b]  has  a  comparable 
provision. 

The  pro  rata  provision,  including  the 
exceptions,  is  based  upon  paragraph  (f)(3)  of  rule 
13e-4. 


4.  Periodic  Intervals 

Under  proposed  paragraph  (b),  a 
registered  closed-end  company  may 
repurchase  its  securities  at  “periodic 
intervals.”  Paragraph  (a)(2)  defines  the 
term  “periodic  interval”  as  an  interval  of 
three,  six,  twelve,  twenty-four,  or  thirty- 
six  months.  Paragraph  (b)(2)  requires 
that  a  closed-end  company  operating 
under  the  rule  select  the  periodic 
interval  at  which  it  will  make 
repurchases  as  a  matter  of  fundamental 
policy.  These  requirements  are  intended 
to  ensure  that  the  intervals  between  any 
company’s  repurchases  should  be 
regular  and  easily  ascertained  in  order 
to  reduce  the  potential  for  investor 
confusion  and  allow  investors  to  plan. 
The  permitted  intervals  should  ensure 
that  repurchases  take  place  on  a  regular 
schedule.  The  Commission  requests 
comment  whether  the  rule  should  permit 
other  intervals. 

The  rule  does  not  require  that  all 
funds  making  repurchases  at  the  same 
periodic  intervals  schedule  their 
repurchases  in  the  same  calendar 
months.  One  company  making  quarterly 
repurchases  might  make  its  repurchases 
in  January,  Aprf,  July,  and  October, 
while  another  company  on  a  quarterly 
cycle  might  repurchase  in  different 
months.  Thus,  sponsors  and  investors 
would  have  maximum  flexibility  to 
select  the  repurchase  schedule  that  best 
suits  the  needs  of  investors,  any 
distinctive  characteristics  of  portfolio 
assets,  or  a  fund’s  fiscal  year.  Funds 
relying  on  rule  23c-3  would  be  expected 
to  provide  clear  prospectus  disclosure 
concerning  the  schedule  of  repurchases, 
including  a  statement  of  the  frequency 
of  repur^ase  offers  on  the  cover  page  of 
the  prospectus.’* 

This  flexibility  is  intended  to  reduce 
the  likelihood  that  closed-end 
companies  making  periodic  repurchases 
will  concentrate  their  repurchases,  and 
hence  their  portfolio  transactions,  during 
the  same  brief  periods.  Avoiding 
concentration  should  reduce  disruption 
to  the  market  for  portfolio  assets  and 
reduce  adverse  effects  on  the  fund.  The 
Commission  and  requests  comment 
whether  the  rule  should  include  any 
other  requirements  to  avoid  market 
disruption. 

5.  Timing  of  Repurchase  Offers 

Paragraph  (b)(1)  would  require  a 
closed-end  fund  relying  on  rule  23c-3  to 
pay  repurchase  proceeds  to 
shareholders  within  seven  days  after  a 
repurchase  deadline.  This  requirement 
would  parallel  the  procedure  currently 


See  draft  staff  Guide  10  to  Form  N-2. 
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followed  by  issuer  tender  offers,  which 
are  subject  to  a  requirement  of  “prompt" 
payment  following  the  termination  of 
the  tender  offer.  The  Commission 
generally  has  interpreted  the  term 
“prompt"  as  requiring  payment  within 
five  business  days.’'"  %nbe  rule  230-3 
would  provide  that  closed-end  funds 
determine  the  amount  of  each 
repurchase  offer,  the  funds  would  have 
some  ability  to  plan  portfolio  and  cash 
management  in  advance  and  thus  have 
sufffcient  cash  available  already  by 
each  repurchase  deadline.  The 
Commission  requests  comment  whether 
the  rule  should  provide  funds  a  longer 
period  to  pay  repurchase  proceeds.  For 
example,  sh^d  closed-end  funds 
relying  on  rule  23c-3  have  the  same 
period  of  up  to  thirty-one  days  that 
limited  redemption  funds  would  have 
under  rule  22e^? 

Paragraph  (a)(3),  the  definition  of 
“repurchase  deadline,"  provides  that  the 
repurchase  deadline  shall  be  one  of  the 
following  days  of  the  calendar  month: 
The  first  calendar  or  business  day;  the 
last  calendar  or  business  day;  or  the 
Hfteenth  calendar  day  or  the  next 
business  day.  The  provision  is  intended 
to  provide  some  consistency  among  the 
practices  of  different  funds  relying  on 
the  rule.  The  Commission  requests 
comment  whether  this  required 
uniformity  may  lead  to  concentration  of 
portfolio  transactions  in  very  short 
periods,  and  on  whether  such 
concentration  might  adversely  affect 
trading  in  less  liquid  securities.  The 
Conunission  requests  comment  whether 
rule  23C-3 — like  rule  22e-3 — should 
permit  less  uniformity  in  the  scheduling 
of  repurchases  by  different  funds  using 
the  same  periodic  interval. 

Proposed  paragraph  (b)(6)  would 
require  funds  to  permit  security  holders 
to  revoke  ot  withdraw  their  repurchase 
requests  until  the  repurchase  deadline 
but  not  to  permit  revocation  thereafter. 
This  requirement  parallels  the  issuer 
tender  offer  regulations,  which  permit 
shareholders  to  withdraw  securities 


See  Tender  Offers.  Exchange  Act  Release  No. 
16384  at  nS6  (Noy.  29. 1979).  44  FR  70326. 70337 
(quoting  menwrandum  of  the  Diviaion  of 
Corporation  Finance).  The  Conunission  also  has 
stated  that  there  is  not  a  single  standard  for  what 
constitutes  prompt  payment  under  rules  14e-l  and 
13e-4:  The  Commission  recognizes  that  the 
operation  of  this  standard  will  be  affected  by  the 
practices  of  the  financial  community  and  the 
following  factors:  Current  settlement  handling  and 
delivery  procedures  relating  to  tenders  made  by 
guarantee  deliveries  by  appropriate  institutions; 
procedures  to  cure  tedinical  defects  in  tenders:  and 
the  appticatkm  of  the  Hart-Scott-Rodino  Antitrust 
Improvement  Act  of  1976  and  the  rules  promulgated 
thereunder. 

Id.  at  text  accompanying  notes  34-35. 


previously  tendered  while  the  tender 
offer  remains  open.*® 

6.  Notification  to  Shareholders 

At  present  closed-end  funds  that 
make  repurchase  tender  offers  must 
provide  the  Commission  and 
shareholders  with  the  disclosure 
required  by  rule  13e-4  under  the 
Exchange  Act  and  Schedule  13E-4. 
Schedule  13E-4  requires  disclosure  of 
the  source  and  amount  of  the 
consideration  to  be  paid,  the  purpose  of 
the  tender  offer,  transactions  in  the 
issuer's  securities  by  certain  related 
persons,  any  arrangements  relating  to 
the  tender  offer,  and  financial 
information  about  the  issuer. 

Proposed  rule  23c-3  would  recognize 
that  much  of  the  current  tender  offer 
disclosure  requirements  would  not  be 
relevant  to  periodic  repurchase  offers  by 
closed-end  companies  under  rule  2dc-3. 
Shareholders  would  already  know  the 
basic  outlines  of  each  fund’s  repurchase 
procedures  from  prospectus  disclosure. 
Paragraph  (b)(4)  would  require  that  a 
closed-end  fund  send  shareholders  a 
notification  disclosing  the  existence  and 
timing  of  the  repurchase  offer,  the 
repurchase  amount,  any  repurchase 
fees,  the  procedures  for  tendering 
shares,  provisions  for  repurchases  on  a 
pro  rata  basis,  the  net  asset  value  as  of 
the  date  of  the  repurchase  offer  and 
information  about  means  for 
shareholders  to  learn  net  asset  value  at 
subsequent  points  (such  as  references  to 
newspaper  publication  or  any  telephone 
information  systems),  and  market  price 
information,  if  any.  Funds  should  be 
able  to  express  this  information 
concisely  in  a  brief  letter  or  statement. 
The  Commission  requests  comment 
whether  the  notification  should  contain 
other  information  than  that  prescribed 
in  the  proposed  rule. 

The  rule  would  provide  an  exception 
from  the  notification  requirement  for 
any  fund  whose  repurchase  policy 
provides  for  the  fund  to  make  all 
repurchase  offers  for  the  same  amount 
of  securities,  that  is,  whose  maximum 
repurchase  amount  equals  its  minimum 
repurchase  amount.  Because 
shareholders  would  already  know  the 
amount  of  each  repurdiase  offer  from 
the  fund's  prospectus  and  any  sales 
materials,  the  need  for  disclosure  of 
each  repurchase  offer  would  be  less. 
The  Commission  requests  comment  on 
the  appropriateness  of  this  exception. 


Rule  13e-4(f)(2)  (17  CFR  240.13e-4(f)(2)J.  That 
rule  also  provides  that  shareholders  may  withdraw 
shares  “if  not  yet  accepted  for  payment,  after  the 
expiration  of  forty  business  days  from  the 
commencement  of  the  issuer  tender  offer.*'  That 
latter  provision  has  no  parallel  in  proposed  rule 
23C-3. 


Rule  13e-4(f)  requires  that  an  issuer 
tender  offer  remain  open  for  "(i)  at  least 
twenty  business  days  from  its 
commencement;  and  (ii)  at  least  ten 
business  days  from  the  date”  of  notice 
of  certain  changes  in  the  offer.** 

Proposed  paragraph  (b)(4)  likewise 
would  require  a  fund  to  send  the 
notification  to  shareholders  at  least 
twenty  business  days  before  each 
repurchase  deadline.  This  period  is 
intended  to  ensure  that  shareholders 
receive  notice  far  enough  in  advance  to 
decide  whether  they  want  to  tender 
their  shares  and  to  be  able  to  return 
their  repurchase  requests  to  the 
company  by  the  date  of  the  termination 
of  the  repurchase  offer.  The  Commission 
requests  comment  whether  this  period 
should  be  longer  or  shorter,  and  whether 
the  rule  should  also  impose  a  maximum 
limit;  for  example,  the  rule  might 
prohibit  funds  fiom  sending  such 
notification  more  than  thirty  business 
days  before  a  repurchase  deadline. 

Subparagraph  (b)(4)(ii)  would  require 
funds  to  file  a  copy  of  each  notification 
with  the  Commission  within  three ' 
business  days  after  sending  the 
notification  to  shareholders.  The 
Commission  staff  would  not  review  each 
notification  before  its  distribution  to 
shareholders  but  might  review 
notifications  to  check  a  fund’s 
compliance  with  rule  23c-3  and  with  its 
fundamental  policy  on  repurchases. 
Unlike  rule  13-4,  under  which  issuers 
must  amend  a  Schedule  13E-4  within  ten 
business  days  after  the  termination  of 
an  offer  in  order  to  disclose,  among 
other  things,  the  results  of  the  tender 
offer,  proposed  rule  23c-3  would  not 
require  any  separate  follow-up  filing  to 
disclose  the  amount  of  securities 
actually  repurchased.  Closed-end  funds 
already  are  required  to  provide  such 
information  under  Item  28  of  Form  N- 
SAR.«* 

Subparagraph  {b)(4)(iii)  requires  a 
fund  to  take  certain  steps  to  ensure  that 
notification  of  repurchase  offers  actually 
reaches  beneficial  owners.  It  refers  to 
the  shareholder  communication 
procedures  in  rule  14a-13  under  the 
Exchange  Act.**  The  shareholder 
communication  obligations  under  the 
Shareholder  Communications 
Improvement  Act  of  1990  require  the 
cooperation  of  members  of  securities 
exchanges,  brokers,  dealers,  banks  or 
similar  financial  institutions  with 
respect  to  proxies,  consents, 
authorizations,  or  information 
statements  of  registered  investment 


•*  See  also  rule  14e-l(a).  (b). 
**  17  CFR  274.101. 

»»  17  CFR  240 14a-13. 
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companies.®*  To  the  extent  that  a 
notification  does  not  constitute  a  proxy, 
consent,  authorization  or  information 
statement,  record  holders  would  not  be 
subject  to  those  requirements. 
Nevertheless,  the  Commission  believes 
that  closed-end  companies  making 
repurchase  offers  under  rule  23c-3  can 
expect  cooperation  from  such  record 
holders,  in  part  because  of  the 
obligations  of  broker-dealers  under  the 
NASD’s  Rules  of  Fair  Practice,®®  and 
because  record  holders  generally  find  it 
in  their  own  interest  to  cooperate  in 
transmitting  such  information  to 
shareholders.  The  Commission  requests 
comment  on  whether  it  is  reasonable  to 
expect  such  cooperation,  or  whether  rule 
23c-3  should  impose  other  requirements 
to  ensure  that  beneficial  owners  do 
receive  notifications. 

7.  Net  Asset  Value 

Section  23(c)  of  the  Act  (15  U.S.C. 
80a-23(c))  does  not  set  any  requirement 
for  the  price  at  which  a  closed-end  fund 
purchases  its  shares.  Before  the 
enactment  of  the  Act,  as  noted  above, 
some  investment  companies 
repurchased  their  shares  in  the  market 
at  discounts  from  net  asset  value,  while 
other  companies  repurchased  shares 
from  insiders  or  other  selected 
shareholders  at  a  premium  to  net  asset 
value.®®  Currently,  the  practice  of 
closed-end  funds  that  make  periodic 
tender  offers  is  to  repurchase  at  a  price 
based  on  net  asset  value.®’ 

Rule  23c-3  would  require  the  use  of 
forward  pricing  at  net  asset  value  for  all 
repurchases  or  sales  of  shares  by 
closed-end  funds  relying  on  the  rule. 
Paragraph  (b)(1)  would  require  all 


See  sections  14(b)(1)  and  (c)  of  the  Exchange 
Act  (15  U.S.C.  78n(b)(l).  (c)). 

*®  See  Interpretation  of  the  Board  of  Governors 
on  Forwarding  of  Proxy  and  Other  Materials.  NASD 
Manual  (CCH)  ^  2151.05  ("a  member  has  an  iidierent 
duty  (under  Article  III,  Swtion  1)  *  *  *  to  forward 
all  proxy  material,  annual  reports,  information 
statements  and  other  material  sent  to  stockholders, 
which  are  properly  furnished  to  it  by  the  issuer  of 
the  securities  to  each  beneficial  owner  of  shares  of 
that  issue  which  are  held  by  the  member  for  the 
beneficial  owner  thereof). 

••  See  supra  notes  12-30  and  accompanying  text. 

See,  e.g..  Pilgrim  Prime  Rate  Trust,  Offer  to 
Purchase,  at  1  (Aug.  2, 1991),  reprinted  in  Pilgrim 
Prime  Rate  Trust,  Schedule  13E-4,  Exhibit  (a)(l)(ii) 
(Aug.  2, 1991).  The  use  of  net  asset  value  has 
departed  from  traditional  practice  in  other  issuer 
tender  offers.  First,  tender  offers  generally  must 
state  a  fixed  dollar  amount  for  the  price  offered 
because  schedule  13E-4  in  Item  1(b)  requires  the 
issuer  to  state  "the  exact  amount  of  such  securities 
being  sought  and  the  consideration  being  offered 
therefor."  For  most  portfolios,  stating  a  dollar 
amount  would  not  be  possible  if  the  offer  is  to  be 
made  at  net  asset  value.  But  see.  e.g.,  Baldwin 
Securities  Corporation  (pub.  avail.  Dec.  24, 1986) 
(exemption  granted  for  tender  offer  by  closed-end 
company  where  consideration  would  be  adjusted 
net  asset  value). 


repurchases  pursuant  to  the  rule  to  be 
made  at  the  net  asset  value  of  the 
securities  on  the  business  day  after  the 
repurchase  deadline.  Use  of  net  asset 
value  would  preclude  the  recurrence  of 
the  abuses  that  were  noted  in  the 
Investment  Trust  Study.®® 

Section  23  does  not  prescribe  a 
procedure  for  determining  current  net 
asset  value.  While  rule  22o-l  requires 
open-end  funds  to  determine  net  asset 
value  every  business  day,  closed-end 
fimds  are  not  required  to  price  their 
shares  more  often  than  quarterly.  Many 
closed-end  funds,  however,  voluntarily 
calculate  and  publish  net  asset  values 
weekly.®® 

Paragraph  (b)(7)  would  require  closed- 
end  funds  that  rely  on  the  rule  to 
determine  their  net  asset  values  at  least 
weekly,  on  a  day  and  at  a  time  or  times 
determined  by  the  fimds’  board  of 
directors.  A  repurchase  pricing  date 
might  fall  on  a  day  other  than  the 
normal  day  for  determining  net  asset 
value  in  that  week.  In  setting  the  policy 
for  the  day  and  time  of  computing  net 
asset  value,  the  directors  of  a  closed-end 
fund  may  provide  that  in  any  week 
which  includes  a  repurchase  pricing 
date,  the  fund  shall  compute  net  asset 
value  on  the  repurchase  pricing  date  and 
shall  not  be  required  to  compute  net 
asset  value  on  the  day  on  which  it 
otherwise  would  do  so.  The  Commission 
requests  comment  whether  closed-end 
funds  under  the  rule  should  be  required 
to  determine  net  asset  value  more 
frequently  than  weekly,  especially 
during  the  period  immediately  preceding 
each  repurchase  deadline,  and,  if  so, 
what  would  be  the  costs  of  more 
frequent  determinations  of  net  asset 
value. 

Proposed  paragraph  (b)(1)  would 
permit  closed-end  funds  making 
repurchase  offers  to  impose  only  a 
charge  no  greater  than  two  percent  of 
the  repurchase  proceeds.  This  fee  would 
be  intended  to  compensate  the 
investment  company  for  expenses 
directly  related  to  the  repurchase,  such 
as  any  costs  incurred  in  disposing  of 
portfolio  securities®®  or  in  borrowing  to 
make  payment  for  repurchased  shares. 

B.  Issuance  of  Senior  Securities 

Under  section  18  of  the  Act,  closed- 
end  funds  may  issue  senior,  securities  in 


••Id 

••  Net  asset  values  compiled  by  Lipper  Analytical 
Services  and  the  Investment  Company  Institute 
appear  each  week  in  Barron's.  Weekly  listings  also 
appear  in  the  Wall  Street  Journal  every  Monday. 

*0  Open-end  companies  may  impose  similar 
redemption  fees.  See  Offers  of  Exchange  Involving 
Registered  Open-End  Companies.  Investment 
Company  Act  Release  No.  17097,  at  n.37  (Aug.  3, 
1989),  54  FR  35177  (adopting  rule  lla-3). 


the  form  of  both  equity  and  debt.  Senior 
securities  representing  indebtedness 
must  have  asset  coverage  of  at  least 
300%  after  the  issuance  of  such 
securities:  and  senior  securities  in  the 
form  of  stock  must  have  asset  coverage 
of  at  least  200%.®* 

Section  18(a)  of  the  Act  requires  that 
the  terms  of  senior  securities  issued  by 
closed-end  funds  prohibit  repurchases  of 
common  stock  if  the  repurchases  would 
reduce  the  asset  coverage  below  the 
required  level.  This  prohibition  responds 
to  closed-end  fund  practices  in  the 
1920’s  and  1930’s,  when  funds 
sometimes  issued  senior  securities  to  the 
public,  then  repurchased  common 
shares,  reducing  the  assets  available  to 
satisfy  obligations  to  holders  of  senior 
securities.®®  If  a  scheduled  repurchase 
would  reduce  the  fund’s  asset  coverage 
below  that  required,  the  repurchase 
cannot  occur  unless  the  fund  takes  other 
steps,  such  as  retiring  senior  securities 
or  selling  additional  common  stock. 

Rule  23c-3  is  intended  in  part  to 
provide  holders  of  the  common  stock  of 
a  closed-end  fund  with  a  degree  of 
certainty  that  repurchase  offers  will 
occur.  That  certainty  ought  not  to  be 
compromised  through  the  issuance  of 
senior  securities  whose  terms  might 
prohibit  the  repurchase  of  common 
stock.  Accordingly,  proposed  paragraph 
(b)(9)  would  limit  closed-end  funds 
making  periodic  repurchases  to 
borrowing  under  a  standard  similar  to 
that  for  open-end  funds:  unlike  the  open- 
end  standard,  however,  this  provision 
would  permit  closed-end  funds  relying 
on  rule  23c-3  to  borrow  from  other 
lenders  as  well  as  banks.®®  This 
requirement  is  intended  to  ensure  that  a 
fund  could  make  the  maximum 
.permitted  repurchase  offer  without 
running  afoul  of  the  requirements  of 
section  18(a).  The  Commission  requests 
comment  whether  other  restrictions  on 
the  use  of«fenior  securities  would  serve 
the  same  objectives. 

C.  Portfolio  Liquidity 

The  portfolios  of  closed-end  funds 
currently  are  not  subject  to  any  liquidity 
standard  because  historically  such 
funds  have  not  repurchased  their 


*'  See  supra  note  31  (discussing  asset  coverage). 

•*  Investment  Trust  Study,  pt.  3,  supra  note  12.  at 
1001. 

•*  Section  18(f)(1)  limits  open-end  funds  to  bank 
borrowing  with  300%  asset  coverage.  15  U.S.C.  80a- 
18(f)(1).  This  approach  follows  the  provisions  of  the 
exemptive  order  in  Wisconsin  Investment 
Company,  10  S.E.C.  555  (1941),  permitting  a  closed- 
end  fund,  which  continuously  offered  its  shares,  to 
make  periodic  repurchases  without  complying  with 
the  predecessor  of  rule  23c-l,  provided  the  fund 
complied  with  provisions  of  the  Act  that  apply  only 
to  open-end  funds. 
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secTirities  on  a  regular  basis.  Proposed 
paragraph  (b)(10}  would  impose  a 
portfolio  liquidity  requirement  on 
closed-end  funds  that  make  periodic 
repurchases  pursuant  to  rule  23c-3.** 

This  requirement  is  intended  to  ensure 
that  a  fund  is  able  to  live  up  to  its 
fundamental  policy  of  repurchasing  its 
securities.  The  proposed  standard  has 
two  parts  both  adapting  the  mutual  fund 
seven  day  standard.  First,  at  all  times  a 
portion  of  the  portfolio  equal  to  at  least 
150%  of  the  minimum  repurchase 
amount  would  have  to  consist  of  assets 
that  can  be  sold  in  the  ordinary  course 
of  business  within  seven  days  at 
approximately  the  value  that  the  fund 
uses  in  valuing  its  investments.  Second, 
at  the  time  a  fund  sends  out  a 
notification  of  a  repurchase  offer,  the 
fund  would  need  assets  satisfying  the 
seven  day  standard  in  an  amount  equal 
to  150%  of  the  repurchase  offer  amount. 
The  first  part  is  intended  to  ensure  that 
the  fund  has  sufficient  liquid  assets  to 
comply  with  its  fundamental  policy  on 
the  minimum  repurdiase  amoxmt.  The 
second  part  is  intended  to  ensure  that 
when  a  fund  makes  a  repurchase  offer  it 
is  in  a  position  to  carry  out  the  offer. 

The  150%  requirement  is  intended  to 
allow  the  fund  to  re^Tond  to  fluctuations 
in  value  of  different  portfolio  securities 
and  to  leave  the  portfolio  manager 
discretion  as  to  which  assets  to  sell 

The  Commission  requests  comment 
whether  the  rule  should  provide  a 
different  liquidity  standard.  If  so,  what 
should  that  offier  liquidity  standard  be? 
In  particular,  the  Commission  requests 
portfolio  managers  and  securities 
traders  to  discuss  what  kinds  of  assets 
might  be  held  by  closed-end  funds 
making  periodic  repurchase  offers,  what 
factors  might  influence  the  degree  of 
liquidity  of  such  assets,  and  what  kinds 
of  standards  would  ensure  that  a  closed- 
end  fund  can  sell  assets  to  me?T  periodic 
repurchase  requests  without  a 
significant  effect  on  the  market  for  those 
assets. 

The  ultimate  responsibility  for  the 
liquidity  of  portfolio  assets  would  lie 
with  the  bowl  of  directors.  The  board 
could  delegate  day-to-day  responsibility 
for  evaluating  liquidity  of  specific  assets 
to  a  fund's  investment  adviser  but 
would  continue  to  be  responsible  for 
monitoring  the  adviser's  performance  of 
its  duties  andfhe  composition  of  the 


**  W«  <liMgree  with  the  contention  of  the 
Investment  Company  instate  that  advance  notice 
of  a  repurchase  request  “would  eliminate  the  need 
for  SEC-impoaed  liquidity  standards  for  these 
funds.*"  Letter  from  investment  Company  Institute  to 
lonathan  G.  Katz.  Secretary.  SEC  40  (Oct.  5, 1990). 
File  No.  S7-11-9C. 


portfolio.®*  Subparagraph  (ii)  would 
require  the  directors  of  a  fund  relying  on 
rule  22e-3  to  establish  written 
procedures  for  ensuring  the  liquidity  of 
the  portfolio  and  to  review  those 
procedures  at  least  annually,  as  well  as . 
on  any  other  occasions  when  market 
developments  call  into  question  the 
liquidity  of  portfolio  assets.  Because  a 
fund  must  satisfy  the  liquidity  standard 
at  any  point  at  which  it  determines  net 
asset  value,  it  is  necessary  to  evaluate 
the  liquidity  of  portfoUo  assets,  not  just 
at  the  time  of  their  acquisition,  but  also 
continuously  as  long  as  they  are  present 
in  the  portfolio.  In  evaluating  liquidity, 
the  following  factors  are  relevant, 
although  not  necessarily  determinative: 

(1)  The  frequency  of  trades  and  quotes  for 
the  security;  (2)  the  number  of  dealers  willing 
to  purchase  or  sell  the  security  and  the 
number  of  other  potential  purchasers;  (3) 
dealer  undertakings  to  make  a  market  in  the 
security,  and  (4)  the  nature  of  the 
marketplace  trades  [e.g.,  the  time  needed  to 
dispose  of  the  security,  the  method  of 
soliciting  offers,  and  the  mechanics  of 
transfer).** 

Other  pertinent  factors  might  include  the 
size  of  die  fund's  holdings  of  a  given 
security  in  relation  to  the  total  amount 
outstanding  of  such  security  or  to  the 
average  trading  volume  for  the  security. 
If  changes  impair  the  liquidity  of  an 
asset  the  adviser  and  the  board  should 
review  the  advisability  of  retaining  that 
asset  in  the  portfolio;  and  if,  as  a  result 
of  market  changes,  the  portfolio  fails  to 
satisfy  the  liquidity  requirements  of 
paragraph  (b)(10)(i),  the  fund  must 
promptly  take  appropriate  actions  to 
bring  itself  into  compliance. 

Securities  that  are  less  liquid  may 
raise  special  concerns  regarding  their 
valuation.*''  The  board  of  directors  of  an 
investment  company  is  responsible  for 
the  determination  of  the  value  of 
securities  for  which  meu'ket  quotations 
are  not  readily  available.*®  'Thus,  the 
boards  of  directors  of  closed-end  funds 
using  rule  23c-3  should  pay  special 
attention  to  their  responsibilities  for  the 
determination  of  the  value  of  less  liquid 
assets. 


*•  Cf.  Sec.  Act  ReL  6862,  supra  note  35.  at  nai  (if 
board  determines  that  rule  144A  securities  are 
liquid,  such  securities  may  be  excepted  from  general 
position  that  restricted  securities  are  illiquid). 

**  Sec.  Act  ReL  6862.  supra  note  35.  55  FR  at 
17940 

*''  Of  oourse,  significant  valuation  issuaa  also  can 
arise  with  respect  to  securities  that  generally  are 
regarded  as  liquid.  notaUy  securities  (such  as  meny 
debt  securities)  that  are  not  traded  on  any  exchange 
or  other  centralized  market. 

**  Investment  Company  Act  section  2(aK41).  See 
supra  note  42  and  accompanying  text. 


D.  Independent  Directors 

Proposed  paragraph  (bK8)  would 
require  that  any  closed^d  company 
making  periodic  repurchases  under  rule 
23o-3  have  a  board  with  a  majority  of 
directors  who  are  not  interested  persons 
of  the  fund,**  This  requirement  is 
intended  to  ensure  that  the  board  of 
directors  provides  independent  scrutiny 
of  actions  or  decisions  by  the  fund  or  its 
adviser  in  areas  where  there  may  be  a 
conflict  of  interest  between  the  adviser 
and  shareholders.  For  example,  the 
determination  of  eadi  repur^ase  offer  , 
amount  may  involve  a  conflict  between 
the  adviser's  interest  in  keeping  assets 
under  management  as  high  as  possible 
and  the  shareholders'  interest  in 
tendering  shares  for  repurchase. 
Paragraph  (b](8}  also  would  require  that 
the  independent  directors  be  self- 
nominating.  as  is  currently  required 
under  rule  12b-l.*®® 

E.  Offerings  of  Securities  by  Companies 
Making  Periodic  Repurchases 

Closed-end  funds  that  make  periodic 
repurchases  may  seek  to  offer  additional 
shares  on  an  ongoing  basis  in  order  to 
counter  reductions  in  net  assets  caused 
by  repurchases  or  to  increase  assets 
under  management.  The  Protecting 
Investors  report  recommended  that 

the  Commission  amend  rule  415  to 

permit  intermittent  as  well  as 
continuous,  ofierings  by  closed-end 
funds,  or,  in  the  alternative,  that  the 
Commission  adopt  a  post-efiective 
amendment  procedure  for  closed-end 
funds  comparable  to  that  available  to 
open-end  funds  under  rule  485.**® 
Because  the  proposed  exemption  from 
rule  lOb-6  for  closed-end  funds  making 
periodic  repurchases  imder  rule  23o-3 
may  remove  a  regulatory  need  for 
closed-end  funds  to  interrupt  their 
continuous  ofierings,  the  Commission  is 
not  proposing  any  amendment  to-rule 
415  or  any  new  post-effective 
amendment  procedure  comparable  to 
rule  485.  The  Commission  requests 
comment,  however,  whether  other 
circumstances  still  make  such  new 
procedures  necessary  or  desirable.  The 


••  Section  2(a)(19)  of  the  Act  (15  U.S.C  80a- 
2(a)(l9)]  definaa  the  term  “interested  person.” 

100 17  QpR  27ai2b-l.  These  provisioos  are 
consistent  with  the  general  investment  company 
governance  recommendations  in  the  Protecting 
Investors  report  Protecting  Investors,  supra  note  1. 
at2e6-6a 

Protecting  Investors,  supra  note  1.  at  453. 

17  CFR  230.415. 

17  CFR  230.485.  Rule  465  provides  the 
procedures  for  filing  and  affectivanass  of  post¬ 
effective  amendments  to  the  registration  statements 
of  open-and  investment  companies.  It  providM  in 
effect  the  mechanism  for  the  continuous 
effectiveness  of  open-end  registration  statements. 
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Commission  also  requests  comment 
whether  the  rule  should  require  funds 
that  offer  their  shares  continuously  to 
compute  net  asset  value  daily. 

Such  funds  may  be  more  likely  to 
promote  and  advertise  their  shares  than 
has  traditionally  been  the  case  with 
most  dosed-end  companies,  which 
generally  do  not  sell  additional  shares 
after  the  initial  offering.  Accordingly, 
paragraph  (b)(ll)  would  require  funds 
relying  on  die  rule  to  comply,  as  if  they 
were  open-end  funds,  with  section 
24{b|.’®*  whidi  requires  investment 
companies  except  closed-end  funds  to 
file  copies  of  advertisements  and  other 
sales  literature  with  the  Commission. 

F.  Disclosure  of  Periodic  Repurchases 

Closed-end  funds  use  Form  N-2  (17 
CFR  274.11a-l)  to  register  as  investment 
companies  and  to  register  the  securities 
they  offer.  The  Commission  has 
puUished  a  staff  guide  (Guide  2)  for 
funds  repurchasing  their  securities 
undercurrent  rules. If  proposed  rule 
23c-3  is  adopted,  dosed-end  funds 
relying  on  the  rule  will  be  expected  to 
include  in  registration  statements  on 
Form  N-2  additional  information  that 
would  be  material  to  investors 
concerning  the  periodic  repurchases  of 
their  securities. 

The  Commission  is  publishing  for 
comment  a  new  staff  guide  that  details 
the  types  of  prospectus  discloeure  that 
closed-end  funds  making  periodic 
repurchases  of  their  securities  imder  the 
rule  would  be  expected  to  make.  In 
addidoo,  the  Commission  requests 
corameat  on  whether,  if  proposed  rule 
23c-3  is  adopted.  Form  N-2  should  be 
amended  to  incorporate  all  or  a  portion 
of  the  draft  guide.  Comment  is  also 
requested  on  whether  funds  making 
periodic  repurchases  under  propos^ 
rule  23o-3  should  be  either  permitted  or 
required  to  {novide  total  return 
information  in  their  financial  highlights 
based  only  on  net  asset  values  rather 
than  on  the  market  price  of  the  fund's 
shares.  A  net  asset  value-bated 
calculation  may  better  reflect 
shareholder  experience  because  of  the 
regular  availability  of  repurchases  at  net 
asset  value. 

G.  Proposed  Amendment  to  Rule  10l>~6 

If  a  dosed-end  fund  offers  shares 
continuously.  It  may  nbt  conduct  tender 
offers  without  exemptive  relief  from  rule 
lOb-6  under  the  Exchange  Act  (17  CFR 
240.10l>-6).  Rule  lOb-6  generally 
prdiiblts  persons  involved  in  a 
distribution  of  securities  from  bidding 


‘»«lSU.8XlSeB-M(bt. 

See  Inv.  Co.  Act  Rel.  1709t.  supra  note  50 
(proeoMitg  emendments  to  Form  N-Z). 


for  or  purchasing  those  securities  and 
certain  related  securities  until  after  their 
participation  in  the  distribution  is 
complete.*®*  The  purpose  of  rule  lOb-6 
is  to  prevent  persons  interested  in  the 
distribution  from  “artificially 
conditioning  the  market  for  the 
securities  in  order  to  facilitate  the 
distril>ution.“  Each  closed-end  fund 
that  makes  periodic  repurchases  has 
obtained  an  exemption  from  rule  lOb-6. 
These  exemptions  are  subject  to 
requirements  designed  to  prevent 
manipulation,  induding  a  requirement 
that  ^ere  be  no  secondary  market  for 
the  company's  shares.*®* 

The  Cmnmission  is  proposing  to 
exempt  closed-end  fund  repurchase 
offers  relying  on  rule  23o-3  from  rule 
lOb-6.  These  repurchases  would  not 
appear  to  involve  any  potential  for 
“artificially  conditioning  the  market  for 
the  securities" — the  primary  abuse  that 
rule  lOb-6  was  intended  to  prevent*®* 
The  Commission  has  stated  that  rule 
lOb-6  was  “designed  to  protect  the 
integrity  of  the  securities  trading  market 
as  an  independent  pridng  mechanism 
*  *  *  **®  For  investment  companies, 

however,  net  asset  value  provides  an 
independent  pricing  mechanism  that 
distinguishes  investment  companies 
from  all  other  issuers.  This  mechanism 
is  based  upon  the  values  of  the 
underlying  p>ortfolio  assets  and  should 
not  be  affected  by  the  terms  of  a 
repurchase  offer  or  of  a  distribution  by 
an  investment  company.  Accordingly, 
sales  and  repurchases  at  net  asset  value, 
properly  computed,  do  not  necessarily 
imj^cate  the  concerns  of  rule  lOb-6,  as 
evidenced  by  the  rule's  express 
exemption  for  redeemable  securities 
issued  by  open-end  companies.  The 
policies  that  underlie  the  exemption  of 
open-end  shares  also  support  the 
exemption  of  closed-end  periodic 
repurchases  at  a  price  based  on  net 
asset  value.*** 


*'**  The  pravietont  of  ntle  lOb-S  do  not  apply  to 
redeemable  eeourities  iMued  by  an  open-end 
investment  company.  See  rule  10b-6(d). 

Prohibition  Against  Trading  by  Persons 
Interested  tn  a  Distribution,  Exchange  Act  Release 
No.  2400S.  aecUon  I  (]an.  16. 1887).  52  FR  2094 
(adopUng  amendinenta  to  rule  lOb-6). 

Pilgrim  Prime  Rate  Trust  (Aug.  23. 1968).  Eelon 
Vance  Prime  Rate  Reserves  (July  14, 1989),  Van 
Kampen  Merritt  Prime  Rate  Income  Trust  (Sept.  27, 
1969).  Merrill  Lynch  Prime  Fund  (Oct.  24. 1988),  and 
Allstate  fVime  Inoome  Trust  (Nov.  21, 1968).  See 
alee  Emerging  Markets  Growth  Fund.  fate.  (Aog.  13. 
1991).  and  Merrill  Lynch  High  Inoome  Municipal 
Bond  Fund.  Inc.  (Oct.  26, 1990). 

•••  Exch.  Act  Rel.  24003.  supra  note  107. 

••®W..S2FRet2994. 

‘ "  To  the  extent  that  there  ia  tecondery  market 
trading  in  stiares  of  doeed-end  fends  neing  rule  23c- 
3,  the  innikat  price  may  be  influenced  by  the 
prospect  of  periodic  repurchases  at  net  asset  value 
or  the  eraflafaility  of  new  shares  at  net  asset  value. 


Because  the  proposed  amendment  to 
rule  lOb-6  would  exempt  only 
repurchases  pursuant  to  rule  23c-3.  the 
exemption  in  new  paragraph  (h)  would 
not  apply  to  repurchases  made  outside 
rule  23c-3.***  Thus,  the  closed-end 
exemption  would  be  narrower  than  the 
exemption  from  rule  lOb-6  for  open-end 
companies,  which  exempts  the  securities 
of  open-end  companies.  The 
Commission  requests  comment  whether 
the  exemption  for  closed-end  funds 
should  be  as  broad  as  the  exemption  for 
open-end  funds. 

Because  of  the  minimal  potential  for 
abuse,  the  Commission  is  not  proposing 
to  prohibit  funds  from  having  such 
securities  listed  on  an  exchange  or 
quoted  on  a  system  such  as  NASDAQ, 
or  proposing  to  require  that  such  funds 
suspend  any  offering  of  their  securities 
during  the  repurchase  offers.  The 
Commission  requests  comment  whether 
rule  23c-3  should  incorporate  either  of 
those  requirements  or  some  modification 
thereof:  any  comment  supporting  the 
inclusion  of  sudi  a  provision  should 
describe  the  harms  that  would  result 
from  failure  to  include  such  a  provision. 

//.  Proposed  Amendments  to  Tender 
Offer  Rules 

Closed-end  companies  that  make 
periodic  repurchases  do  so  via  tender 
offers  subject  to  the  rules  under  sections 
13  and  14  of  the  Exchange  Act  *  *  *  Rule 
13e-4  would  be  amended  to  exempt 
dosed-end  company  periodic 
repurchases  under  rule  23c--3.  As  noted 
above,  rule  23c-3  incorporates  certain 
requirements  of  rule  13e-4  that  are 
pertinent  to  the  investor  protection 
concerns  raised  by  closed-end  company 
repurchase  offers.  By  virtue  of  the 
exemption  from  rule  13e-4,  rule  23c-3 
repurchase  offers  would  not  be  required 
to  pay  tender  offer  filing  fees  pursuant 
to  section  13(e)(3)  of  the  Exchange  Act, 
because  funds  making  those  offers 
would  not  be  filing  a  statement  required 
pursuant  to  section  13(eKl).  The 
Commission  is  also  proposing  new  rule 
14e-6,  which  would  exempt  dosed-end 
repurchase  offers  under  rule  23c-3  from 
rule  14e-l.  whidi  prohibits  certain 
tender  offer  practices,  and  rule  14e-2, 
which  requires  an  issuer  to  disclose  to 
security  holders  the  issuer's  opinion,  if 
any,  regarding  a  tender  offer. 


Thtit.  any  maikat  dtecount  or  preniuni  to  net  asset 
valuesbould  renaw  witkia  a  confined  range. 

In  eddlHon.  fee  Commission  is  not  proposing 
an  exemption  from  Exchange  Act  rale  10^13,  which 
prohibits  a  person  maldng  a  tender  offer  or 
exchange  offer  from  pordhasing  seewrities  outside  of 
feat  offer  during  the  offer  period.  17  CFR  240.1Cb-l3. 

‘'»15  U.S.C  78m.  78n. 


34714 


Federal  Register  /  Vol.  57,  No.  152  /  Thursday,  August  6,  1992  /  Proposed  Rules 


These  exceptions  from  the  tender 
offer  rules  would  apply  only  to 
repurchase  offers  at  periodic  intervals 
pursuant  to  proposed  rule  23c-3.  Any 
other  repurchase  or  tender  offers  by  a 
closed-end  fund  outside  of  rule  23c^ 
would  continue  to  be  subject  to  the 
Exchange  Act  tender  offer  rules. 
Repurchase  offers  within  rule  23c-3 
would  continue  to  be  subject  to  other 
tender  offer  rules,  including  rules  14e-3 
and  14e-4. 

III.  Proposed  Rules  and  Revisions  to 
Rules  To  Provide  for  Limited 
Redemptions  by  Open-End  Companies 

The  requirements  in  section  22(e}  for 
constant  redeemability  and  the 
concomitant  liquidity  standards  for 
mutual  funds  mean  that  investors 
cannot  invest  in  open-end  investment 
companies  that  offer  securities  with 
redemptions  other  than  on  a  daily  basis 
or  that  may  invest  in  less  liquid  assets. 
Proposed  rule  22e-3  would  exempt  a 
registered  open-end  investment 
company  or  registered  separate 
account  other  than  a  money  market 
fund  from  the  provisions  of  section 
22(e)  of  the  Act  prohibiting  the 
suspension  of  the  right  of  redemption  or 
postponement  of  the  date  of  payment  or 
satisfaction  upon  redemption  of  any 
redeemable  security.*”  The  exemption 
would  be  available  to  either  open-end 
companies  offering  redemption  at 
periodic  intervals  (“interval  funds”)  or 
open-end  companies  offering 
redemption  with  extended  payment 
(“extended  payment  funds”)  as  provided 
in  subparagraphs  (b)(1)  and  (b)(2)  of  the 


In  Uie  case  of  an  open-end  company  with 
more  than  one  portfolio  or  series,  as  with  other 
provisions  of  the  Act  and  the  rules  thereunder,  the 
reference  to  an  open-end  company  would  apply 
separately  to  each  series.  Thus,  for  example,  a 
single  registrant  could  include  one  or  more  interval 
funds,  one  or  more  extended  payment  funds,  and 
one  or  more  conventional  mutual  funds.  The  same 
treatment  would  hold  true  for  registered  separate 
accounts. 

•  •  ‘  A  more  complete  discussion  of  the 
implications  of  the  proposed  rules  and  rule  revisions 
for  registered  separate  accounts  is  presented  below 
in  section  Ul.G. 

Money  market  funds  generally  have  the  most 
liquid  portfolios  of  any  mutual  fund  (as  well  as 
offering  shareholders  liquidity  features  such  as 
check  writing  privileges).  Accordingly,  the 
exemption  from  section  22(e)  provided  by  the 
proposed  rule  would  not  appear  to  be  appropriate 
for  such  issuers. 

•  The  exemption  provided  by  proposed  rule 
22e-3  would  be  available  only  to  open-end 
management  companies  satisfying  the  requirements 
of  the  rule  and  to  registered  separate  accounts, 
whether  organized  as  unit  investment  trusts  or  as 
open-end  management  investment  companies. 
Except  for  separate  accounts  organized  as  unit 
investment  trusts,  the  rule  would  not  apply  to  unit 
investment  trusts,  which  also  issue  redeemable 
securities.  Issuers  not  excepted  by  the  rule  would 
continue  to  be  subject  to  the  requirements  of  section 
22(e). 


rule,  and  to  registered  separate  accounts 
organized  as,  or  holding  the  securities 
of,  such  open-end  companies. 

Both  types  of  funds  would  be  able  to 
take  up  to  one  month  (thirty-one  days) 
to  pay  redemption  proceeds.  Rule  22c-l 
would  be  revised  to  address  the  use  by 
these  funds  of  pricing  procedures 
adapted  to  the  different  redemption 
rights  of  their  securities.  These 
procedures  would  permit  funds  to  offer 
redeemable  securities  while  investing  in 
less  liquid  assets  that  do  not  meet  the 
liquidity  standard  currently  applicable 
to  open-end  companies.  Thus,  these 
limited  redemption  funds  could  invest  in 
venture  capital  investments  and  small 
business  securities,  as  well  as  certain 
privately  placed  or  restricted  securities, 
less  liquid  foreign  securities,  and  other 
securities  traditionally  viewed  as  not 
falling  within  the  seven  day  standard. 
While  these  funds  would  be  designed 
for  investing  in  these  types  of  less-liquid 
assets,  the  rule  does  not  specify  a 
minimum  degree  of  illiquidity  for  funds 
relying  on  the  rule.  The  Commission 
requests  comment  whether  the  rule 
should  impose  such  a  standard.  These 
procedures  also  might  be  appropriate  for 
funds  with  shareholders  not  needing 
constant  redeemability,  such  as 
employee  benefit  plan  investment 
vehicles. 

For  these  limited  redemption 
companies  to  sell  and  redeem  their 
shares  with  the  same  ease  as  open-end 
funds  do  today,  certain  conforming 
changes  may  be  needed' outside  of  the 
federal  securities  laws.  For  example, 
these  new  redemption  procedures  would 
not  fit  within  the  specifications  of  the 
National  Securities  Clearing 
Corporation’s  Fund/SERV  automated 
system.  Moreover,  to  the  extent  that 
certain  states'  laws  or  regulations 
restrict  the  holding  of  restricted  or  other 
illiquid  securities  by  open-end 
investment  companies,  limited 
redemption  funds  holding  such 
securities  might  not  be  permitted  to  offer 
their  securities  within  those  states.  The 
Commission,  while  not  requesting 
comment  on  these  points,  invites  the 
securities  industry  and  bar  to  consider 
what  changes  may  be  needed  in  these 
areas. 

A.  Fundamental  Policy 

Under  subparagraphs  (b)(l)(i)  and 
(b)(2),  both  interval  funds  and  extended 
payment  funds  would  be  required  to 
adopt  fundamental  policies  specifying 
their  redemption  procedures,  including 
the  timing  of  the  key  dates  of  the 
redemption  procedures.  As  with  the 
fundamental  policies  of  closed-end 
funds  making  periodic  repurchases. 


these  policies  would  be  changeable  only 
upon  a  shareholder  vote.  Thus,  a  fund 
could  not  switch  from  full  redeemability 
as  provided  in  section  22(e)  to  limited 
redeemability  under  rule  22e-3,  or  vice 
versa,*  *•  without  a  majority  vote  of  its 
outstanding  voting  securities.**®  This 
requirement  is  intended  to  prevent  the 
occurrence  of  the  sorts  of  abuses  at 
which  section  22(e)  was  aimed,  such  as 
the  suspension  of  redemption  rights 
without  consulting  shareholders  or  the 
issuance  of  securities  whose  terms  did 
not  guarantee  redeemability.*®®  This 
requirement  also  is  consistent  with  the 
intent  of  the  prohibition  in  section 
13(a)(1)  (15  U.S.C.  80a-13(a)(l))  against 
changing  subclassification  from  open- 
end  to  closed-end  or  vice  versa  without 
a  vote  of  a  majority  of  the  outstanding 
voting  securities.  In  light  of  the  reference 
in  section  2(a)(32)  to  Ae  “terms”  of  a 
redeemable  security  specifying  its  right 
of  redemption,  the  Commission  requests 
comment  whether  the  rule  also  should 
require  interval  funds  and  extended 
payment  funds  to  take  any  additional 
steps  specifying  their  redemption 
procedures,  such  as  detailing  those 
procedures  in  their  organizational 
documents. 

B.  Timing  of  Redemptions  and 
Redemption  Pricing 

Both  interval  funds  and  extended 
payment  funds  could  take  up  to  one 
month  (thirty-one  days)  to  pay 
redemption  proceeds:  For  interval  fimds 
that  period  would  begin  with  each 
periodic  redemption  deadline,  and 
interval  funds  would  make  payment  by 
scheduled  redemption  payment  dates; 
for  extended  payment  funds  the  period 
would  begin  with  the  receipt  of  each 
redemption  request,  and  there  would  be 
rolling  deadlines  for  payment.  The 
thirty-one  day  period  between  the 
redemption  deadline  and  the  redemption 
payment  date  is  a  maximum:  funds 
would  be  free  to  select  different  lengths, 
depending  on  factors  such  as  the 
liquidity  of  their  portfolios  or  the 
frequency  of  redemptions. 

Funds  would  calculate  the  net  asset 
value  applicable  to  a  redemption 
request  on  the  next  redemption  pricing 
date,  which  would  occur  seven  days 
before  the  redemption  payment  date. 
Thus,  the  redemption  pricing  date  could 
fall  as  much  as  twenty-four  days  after 
the  date  of  a  redemption  deadline  (in  an 


' Likewise,  an  interval  fund  could  not  change  to 
an  extended  payment  fund,  or  vice  versa,  without  a 
similar  vote. 

"•  Section  2(a)(42)  (15  U.S.C.  80a-2(a)(42)) 
defines  a  majority  of  the  outstanding  voting 
securities  of  a  company.  See  supra  note  66. 

See  supra  notes  16-18  and  accompanying  text. 
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interval  ihmd)  or  after  the  date  of  receipt 
of  a  redemption  request  (in  an  extended 
payaaent  Atnd). 

That  twenty-four  day  delay  is 
intended  to  address  issues  that  may 
arise  if  a  hind  holds  relativel3[-illiquid 
securities  yet  needs  to  dispose  of 
portfolio  securities  to  pay  shareholders 
for  securities  tendered  for  redemption. 
This  period  is  intended  to  provide 
portfolio  managers  with  enough  time  to 
sell  securities  and  adjust  the  portfolio 
without  depressing  die  value  of  portfolio 
securities  before  computing  the  net  asset 
value  used  in  calculating  redemption 
proceeds.  Of  course,  funds  often  may 
use  other  sources  of  money  to  pay 
redemption  proceeds,  including  the  sales 
of  new  shares,  cash  realized  from  prior 
sales  of  assets,  borrowing,  or  some 
combination  of  the  foregoing.  The 
proposed  rule,  however,  is  intended  to 
address  the  investor  protection  concerns 
that  arise  to  die  extent  that  a  fund  may 
not  have  sufricient  cash  on  hand  and 
need  to  sell  assets  to  meet  redemptions. 
This  schedule  should  provide  a 
relatively  accurate  match  between  the 
price  paid  for  redeemed  shares  and 
amounts  realized  upon  disposition  of 
portfolio  securities  sold  to  pay 
redemption  proceeds. 

Absent  such  a  delay  in  pricing, 
remaining  shareholders'  holdings  would 
be  diluted  if  it  turned  out  that  the  assets 
sold  did  not  gamer  the  proceeds 
predicted  for  them  at  the  time  of  pricing. 
The  prevention  of  any  dilution  in  pricing 
is  fundamental  under  section  22; 
sections  22(a]  and  22(c}  mandate  that 
pricing  procedures  be  prescribed  "for 
the  purpose  of  eliminating  or  reducing  so 
far  as  reasonably  practicable  any 
dilution  of  the  value  of  other  outstanding 
securities  of  such  company  or  any  other 
result  of  such  purchase,  redemption  or 
sale  which  is  unfair  to  holders  of  such 
other  outstanding  securities  *  * 

Shares  that  are  tendered  would 
'  partidpate  proportionally  in  the 
company’s  gains  and  losses  during  the 
payout  period.  While  the  pricing 
requirement  diould  minimize  any 
dilution  of  shares  that  are  not  redeemed, 
the  delay  between  the  redemption 
deadline  and  pridag  does  subject 
redeeming  shareholders  to  the  risk  that 
net  asset  value  may  fluctuate 
significantiy  between  the  time  an 
investor  decides  to  redeem  and  the  time 
the  investM'  receives  payment  Thus, 
shardiolders  who  tender  their  shhres  for 
redemption  would  bear  the  risk  of 
market  changes  for  the  period  after  they 
have  tendered  their  shares.  Investment 
companies  relying  on  rule  22e-3  would 
be  expected  to  disclose  this  risk  dearly 


in  their  prospectus.***  The  Gimmission 
requeds  comment  whether  to  require 
funds  to  disclose  this  risk  in  other 
communications  with  shareholders, 
inclikling  redemption  request  forms,  or 
messages  on  automated  telephone 
systems. 

The  Commission  requests  comment  on 
the  appropriateness  and  adequacy  of  the 
proposed  timing  of  the  redemption 
pridng  date  and  of  the  thirty-one  day 
overall  limit  proposed  here.  Would  that 
period  be  long  enough  to  ensure  the  fair 
computation  of  net  asset  value  for  both 
shareholders  who  tender  and  those  who 
do  not?  Some  commenters  dted  in  the 
Protecting  Investors  report  had 
suggested  a  range  of  intervals,  generally 
between  thirty  and  sixty  days,  although 
they  did  not  discuss  any  specific  basis 
for  their  suggestions.***  The 
Commission  requests  portfolio  managers 
and  traders  to  comment  on  the  question 
whether  a  one-month  period  would 
provide  them  sufficient  time  to  sell 
assets,  particularly  less  liquid 
instruments,  in  order  to  pay  redemption 
proceeds.  Commenters  also  are  asked  to 
address  the  issue  whether  companies 
would  in  fact  be  likely  to  rely  upon 
selling  assets  during  that  period  in  order 
to  raise  cash,  or  whether  they  would  use 
other  means.  The  Commission  requests 
commenters  who  advocate  alternative 
pricing  procedures  to  provide  specific 
operational  information  about  existing 
alternative  procedures  that  might 
provide  an  appropriate  model;  such 
procedures  might  include  redemption  or 
repurchase  procedures  used  by  other 
collective  investment  vehicles  such  as 
private  investment  funds,  bank 
collective  hinds,  real  estate  investment 
vehicles,  or  foreign  investment 
companies.  The  Commission  also 
requests  comment  whether,  instead  of 
requiring  that^the  redemption  pricing 
date  occur  seven -days  before  the 
redemption  deadline,  the  rule  should 
permit  funds  to  schedule  their  own 
redemption  pricing  dates.***  If  fund 
management  should  have  this 
discretion,  how  should  the  rule  ensure 
that  pricing  is  equitable  to  redeeming 
and  remaining  shareholders,  given  the 
risks  of  investing  in  less  liquid  assets, 
and  how  can  the  rule  prevent  investor 
confusion? 


See  dwfl  Guide  S4  to  Fonn  N-IA.  draft  Guide 
38  to  Fom  N-S.  aad  draft  Guide  13  to  Form  N-4. 

'**  See  IVoleottng  laveatwa.  eupra  note  1,  at  44S 
n.lOl. 

‘  Thia  waa  the  aiiggeation  of  the  Investment 
Company  Inatitiita.  Memorandum  accompanying 
Letter  from  the  Inreatment  Company  Inatitute  to 
Jonathan  G.  Katz.  Secretary.  SEC  3-4  (Aug.  8, 1S91). 
File  No.  S7-11-90. 


1.  Interval  Fund  Issues 

Open-end  interval  funds  would 
redeem  at  periodic  intervals,  just  as 
closed-end  funds  under  rule  23c-3  would 
make  repurchases  at  periodic  intervals. 
Paragraph  (a)[l)  provides  that  the 
permissible  periodic  intervals  for  open- 
end  redemptions  at  intervals  would  be 
intervals  of  one,  two.  or  three  months. 
While  an  interval  longer  than  three 
months  might  not  be  inconsistent  with 
the  defrnition  of  a  redeemable  security 
in  section  2(a)(32]  of  the  Act,  the  rule 
would  not  permit  redemptions  less 
frequently  than  quarterly.***  The 
Commission  requests  comment  whether 
the  rule  should  permit  other  intervals  or 
should  define  the  permissible  intervals 
differently.  For  example,  would  it  be 
appropriate  to  permit  redemptions  at 
shorter  intervals  such  as  every  two 
weeks,  or  twice  monthly?  Alternately, 
should  interval  funds  be  permitted  to 
redeem  at  longer  intervals,  such  as 
every  six  or  twelve  months?  In 
particular,  the  Commission  requests 
comment  on  the  appropriateness  of  such 
longer  intervals  in  the  absence  of  an 
exemption  from  section  22(d)  to  permit 
market  trading  of  the  shares  of  limited 
redemption  funds.  The  Commission  also 
requests  comment  whether  the  rule 
should  exempt  some  or  all  interval  funds 
from  section  22(d)  and  should  require 
exchange  listing  of  fund  shares  or 
quotation  of  fund  shares  on  an 
automated  quotation  system  in  order  to 
provide  shareholders  with  secondary 
market  liquidity  during  the  intervals, 
especially  the  longer  intervals. 

Because  proposed  rule  22e-3  would 
permit  interval  funds  to  offer  quarterly 
redemptions,  there  would  be  an  overlap 
with  proposed  rule  23c-3,  which  would 
allow  closed-end  funds  to  make 
repurchases  as  often  as  quarterly.  The 
Commission  requests  comment  whether 
that  overlap  would  lead  to  investor 
confusion  between  closed-end  funds 
and  open-end  interval  funds,  or  whether 
the  fact  that  the  overlap  is  restricted  to 
quarterly  transactions  is  sufficient  to 
minimize  investor  confusion  in  the 
context  of  clear  disclosure  of  a  fund's 
redemption  or  repmrchcise  procedures, 
especially  given  the  fundamental 
distinction  that  an  <^n-end  fund  must 
redeem  all  shares  tendered,  while  a 
closed-end  fund  has  no  comparable 
obligatioa. 

Unlike  the  definition  of  repurchase 
deadline  in  rule  Z3c-3.  paragraph  (a)(2). 


'  *♦  The  Protecting  Investors  report  concluded  that 
the  securities  of  open-end  oompenies  with  limited 
redemptions  would  be  redeemable  securities  within 
section  2(a)(32).  Protecting  Investors,  supra  note  1. 
81466-69. 
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the  deflnition  of  redemption  deadline, 
would  not  require  the  redemption 
deadline  to  be  expressed  as  one  of 
certain  specified  days  of  the  calendar 
month.  Ihis  provision  is  intended  to 
avoid  requiring  uniformity  among  the 
redemption  policies  of  different  fimds  in 
order  to  minimize  concentration  of 
redemption  deadlines,  and  hence  of 
portfolio  transactions,  at  certain  times  of 
the  month,  because  such  concentration 
might  disrupt  the  market  for  portfolio 
assets,  particularly  less  liquid  assets. 
Requiring  uniformity  in  redemption 
deadlines  might  run  a  greater  risk  of 
market  disruption  than  the  comparable 
requirement  in  rule  23c-3  may,  because 
limited  redemption  funds,  unlike  funds 
relying  on  rule  23c-3,  may  not  limit  the 
amount  they  redeem.  The  Commission 
requests  comment  whether  in  this 
respect  rule  22e-3  should  more  closely 
match  rule  23o-3  by  requiring  greater 
uniformity  in  the  permissible  days  for 
redemption  deadlines.  The  Commission 
also  requests  comment  whether  the  rule 
should  impose  other  requirements  in 
order  to  minimize  any  market 
disruption.  Limited  redemption  funds 
would  be  expected  to  include  clear 
prospectus  disclosure  of  their 
redemption  deadlines.^*® 

Paragraph  (b)(l](ii)  would  provide  that 
interval  fund  redemption  requests  would 
be  revocable  until  the  redemption 
deadline  but  not  thereafter.  TTie 
Commission  requests  comment  whether 
the  rule  should  also  require  or  permit 
companies  to  provide  that  shareholders 
may  revoke  their  redemption  requests 
for  some  period  between  the  redemption 
deadline  and  the  day  before  the 
redemption  pricing  date.  Revocability 
between  the  redemption  deadline  and 
the  redemption  pricing  date  would  allow 
security  holders  who  have  already 
tendered  to  respond  to  unanticipated 
market  developments  in  the  interim  and 
thus  would  reduce  the  market  risk  to 
those  holders.  Revocability  after  the 
redemption  deadline,  however,  would 
disrupt  the  work  of  portfolio  managers 
and  might  increase  fund  expenses  or 
harm  investment  performance.  The 
Commission  requests  portfolio  managers 
to  comment  on  the  effects  of  permitting 
revocability.  In  disposing  of  portfolio 
securities,  how  would  portfolio 
managers  take  potential  revocations 
into  account?  Would  they  only  sell  a 
certain  percentage  of  the  total  requests 
and  then  sell  more  liquid  securities  upon 
the  pricing  date  if  fewer  requests  were 
revoked  than  anticipated? 

The  Commission  requests  comment 
whether  rule  22e-3  should  impose  any 


>*»  See  draft  Guide  34  to  Form  N-lA. 


restrictions  (beyond  a  majority 
shareholder  vote)  upon  conversions  of 
existing  open-end  funds  to  interval 
funds.  Should  the  interval  fund 
provisions  be  available  only  to  newly 
organized  funds  and  not  to  existing 
funds?  Should  the  rule  require  interval 
fimds  to  list  their  securities  on  an 
exchange  in  order  to  provide 
shareholders  with  market  liquidity 
during  the  intervals?  Or  should  the  rule 
require  an  existing  open-end  fund  that 
converts  to  an  interval  fund  to  offer 
shareholders  some  opt-out  mechanism? 

C.  Rule  22c-l  and  Pricing  for 
Redemptions  and  Sales  of  Limited 
Redemption  Fund  Shares 

The  redemption  pricing  date 
requirement  in  proposed  paragraphs 
(b)(l)(i)  and  (b](2]  is  an  exception  to  the 
requirements  of  rule  22c-l,  which 
requires  issuers  of  redeemable  securities 
to  compute  net  asset  value  at  least  daily 
(on  business  days),  and  to  price  sales 
and  redemptions  of  such  securities  at 
the  next  net  asset  value  computed  after 
the  receipt  of  an  order  to  purchase  or 
redeem.^*®  Instead,  interval  funds 
would  price  their  redemptions  on  the 
next  pricing  date  after  the  redemption 
deadline,  l^e  proposed  new  paragraph 
(d)  of  rule  22c-l  would  provide  an 
exception  to  that  rule  for  interval  fund 
redemptions  priced  as  provided  in  rule 
22e-3. 

Rule  22c-l  would  not  be  amended  to 
modify  the  pricing  of  sales  of  interval 
fund  shares.  For  purposes  of  sales  of 
shares,  the  current  requirements  of  rule 
22c-l  would  continue  to  apply  to  limited 
redemption  fimds.  They  would  continue 
to  be  required  to  compute  net  asset 
value  at  least  daily  as  provided  in  rule 
22C-1,  and  would  be  required  to  sell 
securities  at  the  net  asset  value  next 
computed  after  receipt  of  an  order  to 
purchase.  Industry  representatives, 
however,  have  commented  that  some 
companies  may  prefer  to  forego  offering 
new  shares  continuously  to  avoid  the 
burden  of  daily  pricing. 

The  Commission  requests  comment  on 
the  requirement  of  daily  pricing  for  sales 
of  limited  redemption  funds.  Should  the 
rule  require  either  type  or  both  types  of 
funds  to  price  only  at  least  weekly? 
Should  the  rule  expressly  provide 


'**  Rule  22c-l(b)  requires  issuers  of  redeemable 
securities  to  calculate  net  asset  value  daily 
(excluding  weekends  and  holidays)  except  on  (i) 
days  on  which  changes  in  the  value  of  the 
investment  company's  portfolio  securities  will  not 
materially  affect  the  current  net  asset  value  of  the 
investment  company's  redeemable  securities;  or  (ii) 
days  during  which  no  security  is  tendered  for 
redemption  and  no  order  to  purchase  or  sell  such 
security  is  received  by  the  investment  company. 

**’  See  ICI  Aug.  8, 1991  Study  Comment,  supra 
note  123. 


procedures  for  interval  funds  to  sell 
their  securities  only  during  certain 
periods?  If  so,  what  should  those  periods 
be,  and  what  relationship,  if  any,  should 
they  bear  to  the  redemption  schedule? 
The  Commission  also  requests  comment 
whether  rule  22c-l  should  require 
interval  funds  to  establish  an 
appropriate  mechanism  for  handling 
orders  to  purchase  shares  between 
pricing  dates  such  as  escrow  accounts 
or  temporary  investment  in  affiliated 
money  market  funds  if  weekly  pricing  is 
permitted.  Would  such  mechanisms 
increase  administrative  costs,  and  hence 
shareholder  expenses? 

D.  Portfolio  Liquidity 

Open-end  companies  are  required  to 
maintain  at  least  eighty-five  percent  of 
their  assets  in  assets  that  can  be  sold  in 
seven  days  at  approximately  the  price 
used  in  determining  net  asset  value.*®* 
Proposed  paragraph  (c)  would  impose  a 
different  liquidity  requirement  on 
interval  funds  and  extended  payment 
funds.  At  least  eighty-five  percent  of  the 
assets  of  an  interval  fund  would  have  to 
satisfy  either  of  two  requirements:  a 
fund  must  reasonably  believe  that  an 
asset  can  be  sold  at  approximately  the 
price  used  in  computing  the  fund's  net 
asset  value  in  a  period  equal  to  the 
fund’s  period  for  paying  redemption 
proceeds  (the  period  between  an 
interval  fund’s  redemption  deadline  and 
its  redemption  payment  date,  or  the 
period  between  tender  and  the 
redemption  payment  date  for  an 
extended  payment  fund);  or  an  asset 
must  mature  before  the  next  redemption 
payment  date. 

The  first  part  of  that  standard  is 
adapted  to  reflect  the  difference 
between  the  seven  days  in  which 
traditional  open-end  companies  must 
pay  redemption  requests  and  the  longer 
periods  that  rule  22e-3  would  allow  to 
interval  and  extended  payment  funds. 
Although  this  standard  differs  from  the 
seven  day  standard  for  mutual  funds, 
portfolio  liquidity  remains  vitally 
important  for  limited  redemption  funds, 
because  they  will  need  to  meet 
redemption  requests.  While  in  most 
cases  funds  may  be  able  to  anticipate 
redemption  requests  and  will  not  need 
to  sell  portfolio  assets  to  meet  requests, 
a  liquidity  standard  is  necessary  to 
ensure  that,  if  a  fund  must  sell  securities 
to  meet  redemptions,  shareholders  will 
receive  payment  within  the  period 
within  which  the  fund’s  fundamental 
policy  requires  payment.  In  some 
respects,  liquidity  may  be  even  more 


See  Guide  4  to  Form  N-IA,  Inv.  Co.  Act  Rel. 
18612,  supra  note  35. 
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critical  for  interval  funds,  which  may 
face  more  concentrated  redemption 
requests  during  a  given  period  than 
would  a  mutual  fund.  The  second  part  of 
that  standard  would  permit  a  fund  to 
hold  debt  securities  with  a  relatively 
short  remaining  maturity;  this  provision 
should  be  useful  primarily  to  interval 
funds,  which  could  acquire  securities 
with  a  remaining  maturity  coinciding 
with  the  funds’  redemption  payment 
periods. 

Because  the  liquidity  of  portfolio 
securities  is  critically  related  ta  the  price 
used  in  computing  a  fund's  net  asset 
value,  limited  redemption  funds  must 
pay  special  attention  to  the  valuation  of 
portfolio  assets.  In  particular,  in 
determining  the  fair  value  of  assets  for 
which  market  quotations  are  not  readily 
available,  funds  should  use  valuation 
methods  that  are  realistic  with  a  view  to 
the  potential  need  to  sell  assets  within  a 
one  month  period,  or  any  shorter  period 
set  by  their  fundamental  policy  on  the 
payment  of  redemption  proceeds. 

The  Commission  requests  comment 
whether  to  modify  the  proposed 
liquidity  standards.  It  may  be 
appropriate  to  require  that  some  portion 
of  a  fund's  assets  consists  of  assets  that 
satisfy  the  current  seven  day  standard 
for  mutual  funds  in  order  to  provide 
reinforcement  for  a  fund's  ability  to  pay 
redemptions  in  the  event  a  fund  faces 
higher  redemptions  than  expected  and  it 
is  difficult  or  inadvisable  to  sell  less 
liquid  assets.  For  example,  a 
requirement  that  twenty  or  twenty-five 
percent  of  a  fund's  assets  satisfy  the 
seven  day  standard  might  provide  some 
margin  of  comfort  without  unduly 
restricting  a  fund's  portfolio 
management.  The  Commission  requests 
portfolio  managers  and  securities 
traders  to  discuss  the  kinds  of  assets 
that  might  be  held  by  limited  redemption 
funds,  the  factors  that  influence  the 
degree  of  liquidity  of  such  assets,  and 
the  kinds  of  standards  for  such  assets 
that  would  ensure  that  a  limited 
redemption  fund  can  sell  assets  to  meet 
redemption  requests  without  a 
significant  eR^ect  on  the  market  for  those 
assets.  Those  and  other  commenters 
should  also  address  the  extent  to  which 
funds  might  meet  redemptions  from 
other  sources,  including  borrowings  and 
cash  on  hand. 

The  Commission  also  requests 
comment  on  whether,  in  addition  to  the 
proposed  liquidity  standard,  the  rule 
should  require  some  degree  of 
diversification  in  limited  redemption 
fund  portfolios.  Holding  a  portfolio  of 
less  liquid  securities  may  make  it 
difficult  for  limited  redemption  funds  to 
pay  redemption  requests,  even  within 


the  period  of  up  to  one  month  permitted 
by  proposed  rule  22e-3.  If,  in  addition  to 
holding  less  liquid  securities,  funds  were 
to  hold  concentrated  blocks  of  such 
securities,  the  reliability  of  net  asset 
value  computations  and  their  ability  to 
pay  redemptions  might  be  further 
impaired.  Commenters  should  address 
whether  risk  disclosure  or  other 
provisions  of  rule  22e-3  provide 
investors  with  sufficient  protection 
against  these  Incremental  risks. 

As  noted  above,  the  board  of  directors 
of  an  investment  company  has  the 
responsibility  for  determining  the 
liquidity  of  portfolio  assets:  valuation  of 
portfolio  assets  is  critically  important 
with  limited  redemption  companies  and 
may  be  especially  complicated  to  the 
extent  that  they  invest  in  less  liquid 
assets.  The  Commission  requests 
comment  as  to  whether  it  should  specify 
valuation  procedures  for  assets  for 
which  market  quotations  may  not  be 
available. 

E.  Disclosure  Regarding  Limited 
Redemption  Procedures 

Because  proposed  rule  22e-3  would 
permit  a  substantial  change  in 
redemption  procedures  for  open-end 
funds,  it  is  crucial  that  investors 
understand  that  many  of  the  typical 
rights  that  attach  to  ownership  of  shares 
of  a  traditional  open-end  fund  will  not 
attach  to  ownership  of  shares  in  a 
limited  redemption  company.  Sponsors 
and  underwriters  of  limited  redemption 
companies  will  have  a  special  duty  and 
obligation  to  make  sure  that  investors 
do  not  confuse  limited  redemption 
companies  with  typical  mutual  funds. 

Both  types  of  limited  redemption 
companies  would  be  open-end 
management  companies  and  would  file 
their  registration  statements  on  Form  N- 
1A.‘*®  The  changes  contemplated  by 
proposed  rule  22e-3  would  require 
substantially  different  disclosure  in 
many  respects  from  that  now  required  of 
other  open-end  funds.  Eventually,  the 
Commission  may  propose  amendments 
to  Form  N-lA.  or  develop  a  new 
registration  form,  designed  specifically 
for  limited  redemption  funds.  At  this 
time,  the  Commission  is  publishing  for 
comment  a  new  draft  staff  guide  to  Form 
N-lA.  which  focuses  on  critical  areas  of 
disclosure  that  would  have  to  be  made 
by  limited  redemption  funds  filing  on 
Form  N-IA. 

Similarly,  because  registered  separate 
accounts  funding  variable  insurance 
contracts,  also  may  rely  on  proposed  rule 
22e-3,  sponsors  of  those  accounts  must 
disclose  to  contract  owners  the 


17  CFR  274.lt A. 


redemption  procedures  followed  by  the 
accounts,  and  the  risks  of  owning 
contracts  of  an  open-end  management 
separate  account  that  has  adopted  a 
limited  redemption  policy,  or  of  a  UIT 
separate  account  that  invests  in  an 
open-end  company  that  has  adppted  a 
limited  redemption  policy.  At  this  time, 
the  Commission  is  publishing  for 
comment  proposed  staff  Guide  38  to 
Form  N-3  (regarding  prospectus 
disclosure  by  open-end  management 
separate  accounts  organized  as  limited 
redemption  funds),  and  proposed  staff 
Guide  13  to  Form  N-4  (regarding 
prospectus  disclosure  by  GIT  separate 
accounts  that  invest  in  limited 
redemption  funds). 

F.  Prohibition  on  Funds  Holding 
Themselves  Out  as  Mutual  Funds  " 

Paragraph  (e)  would  prohibit  interval 
and  extended  payment  funds  from 
holding  themselves  out  as  mutual  funds. 
This  prohibition  is  intended  to  prevent 
investor  confusion  between  limited 
redemption  funds  and  traditional  open- 
end  companies  which  have  redeemed 
their  securities  continuously  and  paid 
redemption  proceeds  within  seven 
days.*’® 

It  may  also  be  appropriate  to  require 
limited  redemption  funds  to  identify 
themselves  affirmatively  in  a  way  that 
distinguishes  them  from  mutual  funds. 
For  example,  a  fund  could  indicate  its 
limited  redemption  status  in  the  fund's 
name  or  in  a  legend  on  the  cover  page  of 
its  prospectus.  The  Commission  requests 
comment  on  whether  such  a  requirement 
would  be  appropriate. 

G.  Use  of  Limited  Redemptions  Funds 
by  Registered  Separate  Accounts 

Proposed  rule  22e-3  would  allow 
registered  separate  accounts  funding 
variable  insurance  contracts  *  ’  *  to  rely 
on  its  provisions.  The  rule  would  apply 
to  registered  separate  accounts  whether 
they  are  organized  as  open-end 
companies  or  unit  investment  trusts 
(“UITs").  In  the  case  of  the  UIT  separate 
account,  however,  proposed  rule  22e-3 
would  apply  only  to  the  extent  the 
account  invests  in  an  open-end  company 
that  itself  is  relying  on  the  rule.  The 


See  Proteciing  Investora,  supra  note  1.  at  462 
(regarding  the  hUtory  of  the  term  “mutual  fund"); 
see  also  Walter  N.  Durst,  Analysis  and  Handbook 
of  Investment  Truats  28-29  (1932)  (discussing 
“  'mutual'  investment  trusts").  The  Investment 
Company  Institute  has  supported  such  restrictions 
on  the  use  of  the  term  “mutual  fund."  Letter  from 
the  Investment  Company  Institute  to  (onathan  C. 
Katz,  Secretary.  SEC  38  (Oct.  5. 1990).  File  No.  S7- 
11-90. 

'**  The  term  “variable  insurance  contracts" 
includes  both  variable  annuity  and  variable  life 
'  insurance  contracts. 
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long-term  nature  of  variable  insurance 
contracts  makes  the  separate  account 
funding  them  well-suit^  for  use  with  an 
interval  or  extended  payment  fund. 

VariaUe  insurance  (xmtracts  are 
regulated  as  periodic  payment  plan 
certificates  under  the  Investment 
Company  Act  and  must,  therefore,  be 
redeemaUe.*^*  Mainly  for  this  reason, 
the  separate  account  funding  the 
contracts  is  registered  under  the  Act  as 
an  open-end  company  or  a  UTT,  rather 
than  a  closed-end  cmnpany.^’’  As  an 
open-end  company,  the  separate 
account  operates  like  a  mutual  fund 
except  that  investment  in  the  account  is 
available  only  through  the  piuohase  of  a 
variable  insurance  contract.  As  a  UIT, 
the  separate  account  serves  as  the 
medium  for  investing  variable  insurance 
premiums  in  an  open-end  company.**^ 
Most  variable  insurance  separate 
accounts  are  registered  currently  as 
UITs. 

Variable  insurance  contracts  are,  by 
nature,  long-term  contracts.  The 
variable  annuity  is  offered  principally  as 
a  retirement  planning  vehicle  in  both  the 
tax-qualified  and  non  tax-qualified 
maikets,  and  generally  is  regarded  as 
being  most  beneficial  to  investors  if  held 
for  the  long  term.*®*  The  variable  life 


investment  Company  Act  section  27(c)(1),  16 
U5.C.  80a-27(c)(l).  A  periodic  payment  plan 
certificate  is,  essentiany,  a  cootract  for  parebasing 
investment  company  shares  by  instaUamt  See 
Investment  Company  Act  scctioa  2(a)(27),  16  U.&C. 
a0e-2(a)(27). 

>**  An  open-end  management  sepeuate  account 
and  the  variable  annuity  contract  H  isauee  (or  the 
units  of  putknpation  under  such  contracts)  are 
register^  simultaneously  under  the  Investment 
Company  Act  and  the  Securities  Act  on  Form  N-3. 

A  UIT  separate  account  and  the  variable  annuity 
contract  it  issues  (or  the  units  of  participation  under 
such  contracts)  are  registered  simultaneously  under 
the  Investment  Company  Act  and  the  Seenrities  Act 
on  Form  N-4.  A  UTT  separate  account  and  the 
variable  life  insurance  contracts  H  ismes  an 
registered  separately  imder  the  Investment 
Company  Act  and  t^  Securitiea  Act  on  Forma 
8B-2  and  S-e.  respe^vely.  Currently,  no  separate 
account  offering  variable  life  contracts  is  registered 
as  an  open-end  management  company. 

***  Under  federal  law,  mi  open-end  management 
separate  account  or  the  underiying  fund  for  a  UIT 
separata  account  may  generally  be  used  only  by 
purchasers  of  variable  insurance  contracts.  Sse  Rev. 
Rul.  81-225, 1981-2  CB.  12;  26  CFR  1,817-6  (198^. 
These  provisions  are  intended  to  enawe  that  the 
favorable  tax  treatment  generally  aecorded  to 
purchasers  of  insurance  contracts  will  remain 
available  only  to  such  persons  and  not  to  the 
general  investing  public 

***  See,  e.g„  Ellm  E.  Schuits.  ‘‘Variable 
AniMiities‘  Retnma  Can  GUtter,  But  Unwary 
Investors  May  Feel  Trapped."  Wail  St )..  ^  10, 
1992.  at  Cl.  coL  1  (commanting  that  variaM  ananity 
investors  "should  be"  kmg-tenn  Investors):  Erie  S. 
Hardy.  "How  Did  Your  Annaity  Do?"  Forbes 
134. 136  t^pr.  13, 1992)  (noting  that  anmiitlee  can  be 
a  wise  invaslment  if  yon  "keep  your  expenaea  low, 
and  *  *  *  can  hang  in  long  enough  for  the  tax 
deferral  toaaMHint  to  sooMthing— usuMly  about  ten 
years’!;  Manuel  Schifhss,  "Waaiag  Big  With 
Variable  Annuities."  Kiplinger’s  Personal  Fiaanca 


insiffance  contract  is  essentially  a  whole 
life  insurance  contract  that  is  funded, 
not  by  guarantees  provided  by  the 
issuing  insurance  company,  but  mainly 
by  the  owner's  investment  experience  in 
a  separate  account.***  Significant  tax 
penalties  apply  or  other  adverse  tax 
consequences  usually  result  when  a 
variable  insurance  contract  is 
surrendered  within  a  few  years  of 
purchase.  For  example,  a  surrendering 
contract  owner  may  lose  the  benefit  of 
tax  deferral  on  earnings  for  amounts 
accumulated  imder  such  contracts,  and 
generally  is  required  to  pay  an  early 
withdrawal  tax  penalty  as  well.**^  A 
contract  owner,  therefore,  is 
discouraged  from  terminating  his  or  her 
contract  ecu’ly.  In  addition,  the  fee 
structure  of  variable  contracts, 
particularly  the  use  of  substantial 
withdrawal  charges  when  a  contract  is 
terminated  within  a  few  years  of 
purchase,  provides  further  incentives 
not  to  surrender  early.*®* 

Because  of  their  Icmg-term  nature, 
variable  insurance  contracts,  like  most 
insurance  contracts,  are  well-suited  for 
investing  in  funds  with  less  liquid 
portfolios  than  are  currently  required 
under  the  Investment  Company  Act.  The 
typical  life  insurance  company’s  general 
account  portfolio  ***  consists  of 


Magazine  49,  50-62  (Apr.  1992)  (advising  that  “Itjhe 
longer  you  allow  your  assets  to  grow  on  a  tax- 
deferred  basis,  the  more  advantageous  the  variable 
annuity  becomes");  Schultz.  "Big  Fees  Can  Tamiah 
Variable  Annuities,”  Wall  SL  Mar.  28, 1991.  at  Cl, 
col.  2  (noting  that  "(ajimuitiaa  are  more  appit^ate 
as  long  term  investments  *  *  '  because  the  fees  fai 
an  aimoity  can  offset  die  advantage  of  tax  deferral 
for  years,  even  when  those  fees  are  low^- 

Recent  tax  law  changes  assure  that  most 
variable  life  insurance  contracta  «viH  be  paid  for 
over  a  minimum  period  of  seven  years.  See  26 
ITB.C  7702A  (defining  modified  endowment 
contract). 

>*''  See.  e,g„  28  U.S.C  72(q)  (preacribiag  ten 
percent  penalty  for  premature  diatributions  froot 
annuity  contracts). 

***  Most  variable  insurance  contracts  provide  for 
the  deduction  of  substantial  contingent  deferred 
sales  charges  if  a  contract  is  surrendMed  during  the 
first  seven  to  ten  contract  years.  It  should  be  noted, 
however,  that  a  contract  owner  may  transfer  money 
among  the  various  subaccounts  of  a  separate 
account  without  paying  a  tax  penalty  or  incurring 
heavy  cootract  c^rgea.  bi  this  sanaa,  a  variable 
msarance  contrset  saay  not  neceaaarily  be  “long 
term”  with  respect  to  the  length  of  time  premiums 
remain  invest^  in  a  particular  subaccount.  In 
addition,  a  variable  insurance  contract  may  be 
exdiaaged  for  another  insaranca  contract  tax-free  If 
the  exchange  meets  the  requirements  of  section  1035 
of  the  Internal  Revanue  Code.  In  sudi  casaa, 
however,  contract  diarges  such  as  contingent 
deferred  sales  charges,  stfll  may  apply. 

***  An  insurance  company's  general  account 
tervas  as  the  medhan  for  fending  obHgstions  wider 
its  fixed  insurance  contracts.  By  cantrast.  a 
registered  separate  account  serves  as  the  medium 
for  funding  a  company's  variable  insarance 
obligations. 


significant  holdings  of  mortgages,  bonds, 
and  other  long-temi  investments.***  bi 
order  to  hold  such  assets,  however,  an 
insurance  company  is  permitted  by  state 
law  to  include  a  contract  provision  that 
allows  it  to  defer  paying  redemption 
proceeds  for  up  to  six  months  after  a 
request  for  surrender.***  Proposed  rule 
22e-3  would  allow  companies  offering 
variable  contracts  to  adapt  better  to 
typical  insurance  business  practices,  at 
a  possible  cost  savings  to  variable 
contract  owners.  FurAer  cost  savnigs 
may  be  realized  if,  as  proposed,  the  rule 
faciUtates  the  use  of  fixed  contract 
administrative  systems  with  variable 
contracts.  The  Commission  is  requesting 
comment  on  the  extent  to  which 
insurance  companies  ofiFering  variable 
contracts  may  benefit  in  this  way  from 
the  proposed  rule. 

1.  Reliance  on  Proposed  Rule  22e-3  by 
Registered  Separate  Accounts 
Organized  as  UTTs 

As  noted,  proposed  rule  22e-3  will 
apply  to  both  open-end  management 
separate  accounts  and  to  UTT  separate 
accounts.  As  applied  to  open-end 
management  separate  accounts, 
proposed  rule  22e-3  raises  no  unique 
issues;  all  of  the  considerations 
discussed  previously  for  regular  open- 
end  companies  appear  equally  relevant 
here.  For  UTT  separate  accounts, 
however,  certain  technical 
considerations  arise. 

Paragraph  (d)  of  proposed  rule  22e-3 
would  permit  a  UIT  separate  account  to 
rely  cm  rule  22e-3,  but  only  to  the  extent 
it  invests  in  an  interval  or  extended 
payment  fund.  The  Commission  deems  it 
appropriate  to  extend  the  provisions  of 
this  rule  to  a  UIT  separate  account 
because  a  participant  in  such  an 
account,  for  purposes  of  the  Investment 
Company  Act  has  rights  that  are 
virtually  identical  to  those  of  a  direct 
investor  in  the  underlying  fund.  Each 
subaccount  of  the  separate  account  has 
investment  objectives  and  policies  that 
mirror  those  of  the  related  underlying 
portfolio.  By  selecting  a  particular 
subaccount  in  which  to  invest  premiiun 


On  D*ceo^>«r  31. 1990,  approximately  forty- 
one  percant  (41%)  of  the  aesets  of  aU  United  States 
life  insurance  companies  was  held  in  the  form  of 
corporate  bonds,  and  twenty-two  percent  (22%)  in 
the  form  of  mortgages  and  real  estate.  See, 

American  Cooncil  erf  Life  fatsurancs.  1901  Ltfa 
Ineurance  Fact  Book  Update. 

See  Kenneth  Black.  |t.  S  Harold Sdppar.  Jr.. 
Life  Insurance,  137  (11th  ed.  1987)  (a  company's 
contractual  ri^t  to  delay  pa3rnient  of  cash  vahie  for 
up  to  aix  montha  ia  intended  to  protect  the  company 
against  "nins."  where  kivestmenta  nri^  have  to  ba 
liquidated  under  adverse  circwnstances).  The 
authors  observe,  however,  that  this  is  a  seldom  need 
contractual  provision  tiiat  has  been  invoked  only 
once  in  tiia  last  several  decades. 
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payments,  therefore,  a  participant  in  a 
UIT  separate  account  effectively  elects 
to  participate  in  the  investment 
experience  of  the  related  underlying 
portfolio.^**  In  addition,  while  the 
insurance  company  is  the  owner  of 
underlying  fund  shares  held  by  a  UIT 
separate  account,  it  must  vote  such  ^ 
shares  on  fund  matters  only  as 
instructed  by  a  participant  in  the 
separate  account.*^® 

As  contemplated,  proposed  rule  22e-3 
would  require  a  UIT  separate  account 
and  the  interval  or  extended  payment 
fund  in  which  it  invests  to  have  identical 
redemption  policies.  Such  a  conclusion 
would  seem  to  follow  logically  from  the 
identity  in  investment  policies  and 
objectives  for  both  entities.  The 
Commission  requests  comment, 
however,  on  whether  the  redemption 
policies  for  both  entities  should  always 
be  identical,  or  whether  a  UIT  separate 
account  may  have  a  more  or  less  limited 
redemption  policy  than  that  for  the 
underlying  fund  in  which  it  invests. 

Rule  22e-3  provides,  among  other 
things,  that  redemption  policies  for 
interval  and  extended  payment  funds 
are  changeable  only  by  a  “majority  vote 
of  the  outstanding  voting  securities  of 
the  company  *  *  Because  a 
participant  in  a  UIT  separate  account  is 
a  virtual  investor  in  the  underlying  fund, 
and  in  order  to  maintain  consistency  in 
treatment  of  variable  insurance  separate 
accounts,***  paragraph  (d)  of  proposed 
rule  22e-3  would  require  pass-through 
voting  (which,  as  used  herein,  includes 
“mirror”  or  "echo”  voting  and 
“proportionate”  voting)  ***  on  changes 


***  In  the  two-tier  structure,  the  Fundamentai 
distinction  between  the  UIT  separate  account  and 
the  underlying  Fund  in  which  it  invests  relates  to  the 
activities  occurring  at  each  level.  At  the  top  tier  (the 
UIT  separate  account  level),  all  insurance-related 
administrative  duties  are  perFormed,  usually  by  the 
sponsoring  insurance  company.  At  the  bottom  tier 
(the  Fund  level),  the  investment-related  activities  are 
handled,  in  most  cases  by  the  Fund's  investment 
adviser. 

***  See  rules  ae-2{b)(10).  (15),  (17  CFR  270.6e- 
2(b)(l0),  (15)).  and  6e-3{T)(b)(10).  (15)  (17  CFR 
270.8e-^T)(b)(10).  (15))  (regarding  separate 
accounts  Funding  variable  li(e  insurance  contracts 
and  Flexible  premium  variable  liFe  insurance 
contracts,  respectively).  The  two  contracts  dlFFer 
Fundamentally  in  an  owner's  ability  to  vary  the 
timing  and/or  amount  oF  premium  payments  under 
the  contracts,  and  the  level  oF  death  beneFit  desired. 
[  'The  Commission  construes  section  46(a)  (15  U.S.C. 
i  8Ua-47(a)]  to  Require  pass-through  voting  on  Fund 
matters  when  a  registered  separate  account  is 
organized  as  a  UTT.  See  Investment  Company  Act 
Release  No.  15851  (March  30. 1087).  52  FR  11167 
(adopting  amendments  to  rule  6e-3{T)J. 
t  *'**  See  supra  note  143. 

[  "Mirror"  or  “echo"  voting  is  the  voting  oF 

underlying  Fund  shares  For  which  contract  owner  or 
participant  instructions  have  not  been  received  in 
proportion  to  shares  For  which  contract  owner  or 
participant  mstructions  have  been  received. 

'  Proportionate"  voting  is  the  voting  of  shares  that 


in  redemption  policies  by  an  interval  or 
extended  payment  fund.  As  defined  in 
subparagraph  (a)(5)  of  the  rule, 
therefore,  “majority  vote  of  the 
outstanding  voting  securities  of  the 
company”  means  the  majority  vote 
achieved  when  shares  of  the  open-end 
company  in  which  the  separate  account 
invests  are  voted  in  accordance  with 
instructions  received  from  contract 
owners  or  participants  in  the  separate 
account,  and  all  other  shares  held  by  the 
separate  account  are  voted  in  proportion 
to  those  shares  for  which  contract 
owner  instructions  have  been  received. 

2.  Exemption  from  Sections  27(c)(1)  and 
27(d)  of  the  Act 

As  noted  previously,  variable 
insurance  contracts  are  periodic 
payment  certificates  under  the 
Investment  Company  Act  and  are, 
therefore,  subject  to  the  provisions  of 
section  27  of  the  Act.  Under  section 
27(c)(1).  a  variable  insurance  contract 
must  be  a  redeemable  security.  Under 
section  27(d),  the  owner  of  a  variable 
annuity  contract  with  an  excess -sales 
load  design,  i.e.,  one  that  permits  the 
issuer  to  deduct  more  than  nine  percent 
(9%)  of  purchase  payments  when  made 
or  in  early  contract  years,  may 
surrender  the  contract  at  any  time 
during  the  first  eighteen  contract  months 
and  receive  a  certain  refund  of  sales 
load.  In  addition,  for  variable  life 
insurance  contracts  with  excess  sales 
load  design(s),  the  provisions  of  section 
27(d)  have  been  modified  to  permit  a 
contract  owner  to  surrender  the  contract 
at  any  time  during  the  first  twenty-four 
contract  months  and  receive  a  certain 
refund  of  sales  load.**® 

Proposed  rule  27c-2  would  exempt  a 
registered  separate  account  relying  on 
proposed  rule  22e-3  from  the  redemption 
requirements  of  sections  27(c)(1)  and 
27(d):  exemption  from  section  27(d) 
would  be  granted  only  to  the  extent 
necessary  to  permit  compliance  with  the 
provisions  of  proposed  rule  22e-3.  As 
contemplated,  therefore,  proposed  nile 
27c-2  would  merely  relax  the 
requirement  of  section  27(d)  that  “at  any 
time”  within  a  limited  time  period  a 
variable  contract  may  be  surrendered 
and  its  owner  receive  a  certain  refund  of 
sales  load.  Proposed  rule  27c-2  would 
not  otherwise  affect  the  requirements  of 
section  27(d)  or  the  provisions  of 


relate  to  an  inaurance  company's  investment  in  the 
separdts  account  in  proportion  to  shares  For  which 
contract  owner  or  participant  instructions  have 
been  received. 

***  See  rules  8e-2(b)(l3)(v)(A),  6e- 
3rr)(b)(13){v)(Al.  17  CFR  270.6e-2(b)(13)(v|(A).  .6e- 
3iT)(b|(13)(v)lA). 


subparagraphs  (b)(13)(v)(A)  of  rules  6e-  , 
2  and  6e-3(T).  | 

3.  Pricing  of  Variable  Life  Contracts  | 
Under  Proposed  Rule  22c-l(d) 

Rules  6e-2(b)(12)  and  6e- 
3(T)(b)(12)  **■*  permit  pricing  policies  for 
separate  accounts  funding  variable  life 
insurance  contracts  and  flexible 
premium  variable  life  insurance 
contracts,  respectively,  that  differ  from 
the  requirements  of  proposed  rule  22c- 
1(d).  Under  subparagraphs  (b)(12)(i)  of 
rules  6e-2  and  6e-3(T),  the  cash  value 
under  a  variable  life  policy  need  only  be 
capable  of  computation;  an  actual 
computation  is  required  only  where 
“necessary  for  the  operation  of  a 
particular  contract.”  Similarly,  under 
subparagraph  (b)(12)(ii)  of  these  rules,  a 
variable  life  policy's  death  benefit  need 
not  be  computed  daily;  instead,  a 
calculation  is  necessary  only  on 
designated  days  when  the  “investment 
experience  of  the  separate  account 
would  affect  the  death  benefit.”  In  the 
absence  of  evidence  that  the 
participants  in  such  separate  accounts 
would  be  adversely  affected  if  the 
existing  pricing  policies  were  continued 
for  separate  accounts  relying  on  rule 
22e-3,  the  proposed  rule  would  permit 
variable  life  separate  accounts  to 
continue  to  follow  the  policies  set  forth 
in  rules  6e-2(b)(12)  and  6e-3(T)(b)(12). 

4.  Conforming  Amendments  to  Rule  0- 
1(e) 

In  addition  to  the  specific  proposals 
set  forth  above,  the  Commission  is 
proposing  related  technical  amendments 
to  rule  O-l(e)  (17  CFR  270.(>-l(e))  of  its 
General  Rules  and  Regulations  under 
the  Act.  The  amendment  is  necessary  to 
extend  the  conditions  specified  in  rule 
O-l(e)  to  a  separate  account  that  relies 
on  proposed  rule  22e-3  and  serves  as 
the  funding  medium  for  variable  annuity 
contracts. 

IV.  Cost/Benefit  of  Proposed  Action 

Proposed  rule  22e-3  would  not  impose 
any  additional  costs  on  existing  open- 
end  companies.  Instead,  it  would  permit 
open-end  investment  companies 
operating  under  the  rule  to  invest  a 
greater  portion  of  their  assets  in  less 
liquid  assets  than  open-end  companies 
currently  are  permitted  to  do. 
Accordingly,  the  rule  is  intended  to 
allow  shareholders  to  invest  to  a  greater 
extent  in  less  liquid  assets  including 
venture  capital  and  small  business 
securities.  This  change  would  obviate 
the  need  for  sponsors  to  spend 
unproductive  time  attempting  to  fit  these 


l7CFR2'^0  6e-2tb)(t2i.6e-3(TKbi(l21. 


34720  / 


Federal  Re^eter  /  Vol.  57,  No.  152  /  Thuraday,  August  6,  1992  /  Propoeed  Rules 


arrangements  within  the  current 
confines  of  the  open-end  and  closed-end 
categories. 

Prq;x)sed  rule  23o-3  would  facifitate 
periodic  repurchases  by  dosed-end 
investment  companies  and  thus  should 
may  attract  greater  investment  in 
closed-end  companies,  which  may 
invest  in  less  liquid  assets,  inclucfing 
venture  capital  and  small  business 
investments.  Repurchase  offers  under 
the  proposed  rule  would  be  exempted 
from  certain  tender  offer  rules  un^r  the 
Seemities  Exchange  Act  and  thus  wo\ild 
not  be  subject  to  the  filing  fees  imposed 
on  issuer  tender  offers  under  rule  13e-4; 
this  exemption  would  reduce  the  filing 
costs,  as  well  as  legal  costs,  currently 
incurred  by  closed^d  funds  making 
issuer  tender  offers.  Qosed-end  funds 
making  periodic  repurchases  under  rule 
23c-3  would  be  exempted  from  the 
requirements  to  provide  certain 
disclosure  to  shareholders  and  to  the 
Commission  pursuant  to  rule  13e-4.  The 
rule  would  replace  that  requirement 
with  a  requirement  to  provide  certain 
information  to  shareholders  and  to  file 
copies  of  diat  disclosure  with  the 
Commission  except  for  funds  with  a 
fundamental  policy  of  making  all 
repurdiase  offers  for  die  same  amount 
of  securities;  the  Commission  believes 
that  the  disdosnre  and  filing  required 
under  rule  23o-3  should  be  less 
burdensome  than  the  current 
requirements  under  rule  13e-4. 

Comments  are  requested,  however,  on 
the  above  assessment  of  the  costs  and 
benefits  associated  with  die  proposed 
rules  and  rule  changes.  Commenters 
should  sulnnit  estimates  for  any  costs 
and  benefits  perceived,  together  with 
any  supporting  empirical  evidence. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analyus 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  rules  22e-3,  23o-3.  and  27o-2 
under  the  Investment  Company  Act  of 
1940  (the  “Act”),  proposed  amendments 
to  rules  O-l(e),  ai^  22o-l  under  the  Act. 
pit^xMed  rule  14e-6  under  the  Securities 
Exchange  Act  of  1934  (the  “Exchange 
Act"),  proposed  amendments  to 
rules  lOb-6  and  13e-4  under  the 
Exchange  Act  The  Analysis  explains 
that  the  proposals  are  intended  to 
permit  investment  companies  to  offer 
shareholders  intermediate  degrees  of 
liquidity  that  are  not  currently  available 
to  shareholders  of  closed-end  aiul  open- 
end  companies.  The  proposed  rules  also 
are  intended  to  facilitate  greater 
investment  in  investment  companies 
that  might  hold  less  liquid  securities 
than  is  permitted  for  open-end 


companies,  including  venture  capital 
investments,  securities  issued  by  small 
businesses,  and  less  liquid  securities  of 
foreign  issuers.  Ihe  Analysis  describes 
the  present  regulatory  framework,  under 
which  (^>en-end  companies  whidx  issue 
only  redeemable  securities  must 
maintain  a  high  degree  of  liquidity  and 
closed-end  funds  may  offer  sharehc^ders 
liquidity  only  throu^  the  cumbersome 
and  costly  mechanism  of  issuer  tender 
offers.  The  Analysis  states  fiiat  several 
significant  alternatives  to  the  rules  were 
considered,  including  imposing  fewer 
requirements  for  small  entities,  but 
concludes  that  by  making  minimal 
changes  to  existing  operational 
requirements  for  closed-end  and  open- 
end  companies,  the  prc^iosed  rules 
provide  flexibility  and  investor 
protection  in  a  way  that  should 
minimize  any  impact  cm,  cw  cost  to, 
small  businesses.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  from  Robert  G.  Bagnall,  at  Mail 
Stop  10-4,  Securities  and  Exchange 
Commissiem,  450  5th  Street,  NW., 
Washington,  DC  20649. 

VL  Statutory  Authority 

The  Commissiem  is  proposing  rules 
22e-3  and  27o-2  pursuant  to  sectkms 
6(c),  34(b),  and  38(a)  (15  U.S.C  80a-6(c}, 
33(b),  -^a))  of  the  Act;  rule  230-3 
pursuant  to  seertions  6(c),  23(c),  and  38(a) 
(15  U.S.C.  80a-6(c),  -23(c),  -37(a))  of  the 
Act;  amendments  to  rule  22o-l  pursuant 
to  sections  22(c)  and  38(a)  of  the 
Investment  Company  Act;  amendments 
to  rule  O-l(e)  pursuant  to  sections  6(c) 
and  38(a)  of  the  Act  (15  U.S.C.  80a-6(c), 
-37(a));  amendment  to  rule  lOb-6 
pursuant  to  sections  2,  9(a)(6),  10(b),  and 
23(a)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C  78b,  78T(a),  78j(b),  78(w)); 
amendment  to  rule  13e-4  pursuant  to 
sections  9(a)(6),  13(e),  and  23(a)  of  the 
Securities  Exchange  Ac;t  of  1934  (15 
U.S.C.  78i(a),  78m(e),  78w(a));  rule  14e-6 
pursuant  to  sections  14(d),  14(e},  and 
23(a)  of  the  Securities  Ex^ange  Act  of 
1934  (15  U.S.C.  IS  78n(d),  -(e),  78w(a)). 
The  authority  citations  for  Aese  actions 
precede  the  text  of  the  actions. 

List  of  Subjects  In  17  CFR  Parts  239, 240, 
270,  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Vn.  Text  of  Proposed  Rules  and  Rule 
Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Chapter  U,  Title  17  of  the  Code 
of  Federal  Relations  as  follows: 


PART  240-CCNERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  lot  part  240 
continues  to  read,  in  part,  as  follows; 

Authority:  15  U.S.C  77c,  77d,  77g.  77),  77s. 
77eee,  77ggg.  TTnim,  778ss,  77ttt,  78c.  78d,  78i, 
78),  78/,  78BI.  780,  780,  78p,  78s,  78w.  78k, 
78/Ad),  79q.  79t.  80a-20.  80B-23,  80a-2ai  80e- 
37, 80b-3,  80b-4,  and  806-11.  imless 
otherwise  noted. 

*  ♦  •  •  * 

2.  Sectioa  24ai0b-6  is  amended  by 
redesignating  paragraph  (h)  as  paragraph  (i) 
and  adding  new  paragr^^A  (h)  to  read  as 
fcdlows: 

1 240.10t>-6  ProhB>itiona  againet  trading 
by  persons  Interested  In  a  distilbutlon. 

*  •  *  •  * 

(h)  The  provisions  of  this  section  shall 
not  apply  to  repurchases  of  equity 
securities  pursuant  to  1 270.23O-3  by  a 
closed-end  investment  company 
registered  under  tlm  Investment 
Company  Act  Any  tenns  used  in  this 
paragraph  (h)  whidt  are  defined  in  the 
Investment  Company  Act  of  1940  shaU 
have  the  meanings  specified  in  such  Act 

*  •  #  A  * 

3.  Section  240.13e-4  is  amended  by 
removing  the  word  “or'*  following  flie 
semiedon  at  the  end  of  paragraph  (h)(6), 
redesignating  paragraph  (h)(7)  as 
paragraph  (h)(8),  and  adding  new 
paragraph  (h)(7)  to  read  as  follows: 

{240.13O-4  Tender  otters  by  Issuers. 

*  *  •  A  A 

(h)  *  *  * 

(7)  Offers  by  closed-end  companies 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C  80a]  to 
repurchase  securities  pursuant  to  Rule 
23o-3  thereunder  (17  CFR  270.23C-3);  or 

A  A  A  A  A 

4.  By  adding  |  240.14e-d  to  read  as 
follows: 

$  240.14e-6  Repurchase  offers  by  certain 
closed-end  registered  Investmerd 
companies. 

SectiMis  240.14e-l  and  14e-2  shaU  not 
apply  to  any  offer  by  a  closed-end 
company  registered  imder  the 
Investment  Company  Act  of  1940  (15 
U.S.C  I  80a)  to  repurchase  securities  of 
which  it  is  the  issuer  pursuant  to 
I  270.23O-3. 


5.  The  authority  citation  for  part  270  is 
amended  by  adding  the  foUowing 
citatiem: 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 
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Authority:  15  U5.C.  80a-l  et  seg^  80»-37. 
80a-39.  unless  othenvise  noted; 

*  •  •  e  « 

Section  270.22e-3  also  issued  under  15 
U.S.a  BOa-efc).  80a-33{b); 

Section  270.23c-3  also  issued  under  15 
U.S.C  S0a-23(c). 

6.  Sectioa  270.0-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (e)  and  paragraph  (e)(2)  to 
read  as  folSoivs: 

§  270.0-1  OcOnHion  of  term*  used  in  this 
part 

*  *  e  •  * 

(e)  Oefioitioo  of  separate  account  and 
conditions  for  availability  of  exemption 
under  §§  270.60-6,  270.6c-7. 27a6c-8. 
27aila-2.  27ai4a-2.  27ai5a-3,  270.16a- 
1.  270.22C-1,  270.22d-3.  270.22e-l. 
270.22e-3.  270.268-1.  27a26a-2.  270.27a- 
1,  270.27a-2.  270.27a-3.  270J27c-l. 
270.27C-2.  and  270.32a-2  of  this  part. 
***** 

(2)  As  conditions  to  the  availability  of 
exempt!  ve  Rules  6c-6,  8c-7, 6c-8,  lla-2. 
14a-2, 15a-3. 16a-l.  22c-l.  22d-3.  22e-l. 
22e-3,  26a-l.  26a-2.  270a-l,  27a-2.  27a- 
3.  27c-l.  27c-2,  and  32a-2,  the  separate 
account  shall  be  legally  segregated,  the 
assets  of  the  separate  account  shall,  at 
the  time  during  the  year  that 
adjustments  in  the  reserves  are  made, 
have  a  value  at  least  equal  to  the 
reserves  and  other  contract  liabilities 
with  respect  to  such  account,  and  at  ail 
other  tunes,  shall  have  a  value 
approximately  equal  to  or  in  excess  of 
su^  reserves  and  liabilities:  and  that 
portion  of  sutdi  assets  having  a  value 
equal  to,  .or  approximately  equal  to,  such 
reserves  and  contract  liabilities  shall  not 
be  chargeable  with  liabilities  arising  but 
of  any  other  business  which  the 
insurance  company  may  conduct. 

7.  Section  270.22C-1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  270.22O-1  Pricing  of  redeemable 
securltlee  for  dieMbutlon,  redemption  and 
repurcfaee. 

*  •  •  •  * 

(d)  Notwithstanding  the  provisions 
above,  except  as  provided  in  §§  270.6e-2 
and  6e-3(T).  no  registered  open-end 
company  or  registered  separate  account 
that  is  exempt  from  section  22(e) 
pursuant  to  i  270.22e-3  shall  redeem  or 
repurchase  any  redeemable  security  of 
which  ft  is  the  issuer  except  at  a  net 
asset  value  computed  as  provided  in 
§  270.22e-3. 

B.  By  adding  S  270.22e-3  to  read  as 
follows: 

§  270.22e-S  Exempdon  from  eectton  22(e) 
for  certidn  open  end  companiee. 

(a)  Definitions.  For  purposes  of  this 
section: 


(1)  Periodic  interval  shall  mean  an 
interval  of  one,  two,  or  three  months. 

(2)  Redemption  deadline  with  respect 
to  a  tender  of  securities  shall  mean  the 
date  by  which  an  investment  company 
must  receive  tenders  by  'security  holders 
for  redemption.  A  redemption  deadline 
shall  be  expressed  as  a  specified 
calendar  day  of  the  month  or  the  next 
business  day. 

(a)  Redemption  payment  date  with 
respect  to  a  tender  of  securities  shall 
mean  the  date  by  which  an  investment 
company  must  pay  securities  holders  for 
any  securities  redeemed.  A  redemption 
payment  date  shall  occur  not  more  than 
thirty-one  days  after  the  later  of  the 
preening  redemption  deadline,  if  any. 
and  the  tender  of  a  security  for 
redemption. 

(4)  Redemption  pricing  date  with 
respect  to  a  tender  of  securities  shall 
mean  the  date  on  which  an  investment 
company  determines  the  net  asset  value 
applicable  to  the  redemption  of  such 
securities.  A  redemption  pricing  date 
shall  occur  seven  days  before  the  next 
redemption  payment  date. 

(5)  In  the  case  of  a  registered  separate 
account  mganixed  as  a  unit  investment 
trust,  majority  vote  of  the  outstanding 
voting  securities  of  the  company  shall 
mean  the  majority  vote  achieved,  under 
section  2(a)(42)  (15  U.S.C.  5  80a- 
2(a)(42)),  when  shares  of  a  company  in 
which  the  registered  separate  account  is 
invested  are  voted  in  the  following 
manner: 

(i)  Shares  that  relate  to  a  variable 
contract  owner’s  units  of  participation  in 
the  registered  separate  account  are 
voted  pursuant  to  instructions  received 
from  such  contract  owner 

(ii)  Shares  that  relate  to  units  of 
participation  by  a  contract  owner  who 
has  not  given  instructions  are  voted  in 
proportion  to  the  shares  for  which 
instructions  have  been  received:  and 

(Hi)  Shares  that  relate  to  an  insurance 
company’s  seed  money  invested  in  the 
unit  investment  trust  are  voted  in 
proportion  to  shares  for  which 
instructions  were  received. 

(b)  A  registered  open-end  company 
other  than  a  company  holding  itself  out 
as  a  money  market  fund  shall  be  exempt 
from  the  provisions  of  section  22(e)  (15 
U.S.C.  §  80a-22(e))  prohibiting  the 
suspension  of  the  right  of  redemption  or 
postponement  of  the  date  of  payment  or 
satisfaction  upon  redemption  of  any 
redeemable  security.  Provided  that  such 
company  redeems  its  securities  as 
provided  in  either  paragraph  (b)(1)  or 
paragraph  (b)(2)  of  this  section. 

(1)  A  company  may  redeem  securities 
of  which  it  is  the  issuer  at  periodic 
intervals.  Provided  that: 


(1)  The  company  shall  redeem  the 
securities  at  the  net  asset  value 
determined  on  the  next  redemption 
pricing  date  following  a  tender  of 
securities  pursuant  to  a  policy, 
changeable  only  by  a  majority  vote  of 
the  outstanding  voting  securities  of  the 
company,  stating  the  circumstances  in 
whi^  the  company  will  redeem  shares 
pursuant  to  this  section,  including: 

(A)  The  numbers  of  days  between  a 
redemption  deadline  aiKl  the  next 
redemption  pricing  date  and  redemption 
payment  date: 

(B)  The  frequency  of  the  periodic 
intervals  at  which  die  company  will 
redeem  its  shares;  and 

(C)  The  means  of  determining  those 
dates:  and 

(ii)  The  company  shall  permit  tenders 
of  securities  to  be  withdrawn  at  any 
time  until  the  next  redemption  deadline 
following  such  tenders  but  shall  not 
permit  tenders  to  be  withdrawn 
thereafter. 

(2)  A  company  may  make  payment 
upon  redemption  of  securities  of  which 
it  is  the  issuer  up  to  diirty-one  days  after 
the  tender  of  such  securities,  Provided 
that  the  company  shall  redeem 
securities  at  the  net  asset  value 
determined  on  the  next  redemption 
pricing  date  following  the  tender  of  such 
securities  pursuant  to  a  policy, 
changeable  only  by  a  majority  vote  of 
the  outstanding  voting  securities  of  the 
company,  stating  the  circumstances  in 
which  the  company  will  redeem  shares 
pursuant  to  this  section,  including  the 
numbers  of  days  between  a  tender  of 
securities  and  the  next  redemption 
pricing  date  and  redemption  payment 
date. 

(cKl)  At  least  eighty-five  percent  of 
the  assets  of  the  company  shall  consist 
of  assets: 

(1)  That  the  company  reasonably 
believes  may  be  sold  or  disposed  of  in 
the  ordinary  course  of  business,  at 
approxiihately  the  price  used  in 
computing  the  company’s  net  asset 
value,  within  the  fcHlowing  period:  for  a 
company  relying  on  paragrapHi  (b)(1)  of 
this  section,  the  period  between  a 
redemption  deadline  and  the  next 
redemption  payment  date;  for  a 
company  relying  on  paragraph  (b)(2)  of 
this  section,  the  period  between  a  tender 
of  securities  and  the  next  redemption 
payment  date;  or 

(ii)  That  mature  by  the  next 
redemption  payment  date. 

(2)  In  the  event  that  such  assets  fail  to 
comply  with  the  requirements  of 
paragraph  (c)(1)  of  this  section,  the 
board  of  directors  shall  cause  the 
company  to  take  such  action  as  it  deems 
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appropriate  to  ensure  compliance  with 
those  requirements. 

(3)  In  supervising  the  company’s 
operations  and  portfolio  management  by 
the  investment  adviser,  the  company's 
board  of  directors  shall  establish  written 
procedures  reasonably  designed,  taking 
into  account  current  market  conditions 
and  the  company's  investment 
objectives,  to  ensure  that  the  company’s 
portfolio  assets  are  sufficiently  liquid  so 
that  the  company  can  comply  with  its 
fundamental  policy  on  redemptions,  and 
comply  with  the  requirements  of 
paragraph  (c)(1)  of  this  section.  The 
board  of  directors  shall  review  the 
procedures  and  the  overall  composition 
of  the  portfolio  at  least  annually  and  on 
such  other  occasions  as  may  be 
necessary  in  light  of  changes  in  the 
markets  for  the  company's  portfolio 
assets. 

(d)  A  registered  separate  account 
organized  as  a  unit  investment  trust  that 
invests  in  an  open-end  company  relying 
on  paragraph  (b)  of  this  section  shaU  be 
exempt  from  the  provisions  of  section 
22(e)  (15  U.S.C.  80a-22(e))  prohibiting  the 
suspension  of  the  right  of  redemption  or 
postponement  of  the  date  of  payment  or 
satisfaction  upon  redemption  of  any 
redeemable  security.  Provided  that  such 
separate  account: 

(1)  Redeems  securities  on  the  same 
basis  as  such  open-end  company;  and 

(2)  Votes  shares  of  such  open-end 
company  as  provided  in  paragraph  (a)(5) 
of  this  section. 

(e)  It  shall  be  an  untrue  statement  of 
material  fact  within  the  meaning  of 
section  34(b)  (15  U.S.C.  80a-33(b))  for  a 
registered  open-end  company  or 
registered  separate  account  that  is 
exempt  from  section  22(e)  pursuant  to 
this  section,  in  any  registration 
statement,  application,  report,  account, 
record,  or  other  document  filed  or’ 
transmitted  pursuant  to  the  Act, 
including  any  advertisement,  pamphlet, 
circular,  form  letter,  or  other  sales 
literature  addressed  to  or  intended  for 
distribution  to  prospective  investors  that 
is  required  to  be  filed  with  the 
Commission  by  section  24(b)  (15  U.S.C. 
80a-24(b))  to  hold  itself  out  to  investors 
as,  or  adopt  a  name  which  suggests  that 
it  is,  a  mutual  fund  or  the  equivalent  of  a 
mutual  fund,  or,  in  the  case  of  a 
registered  separate  account  organized 
as  a  unit  investment  trust,  to  represent 
in  any  such  document  that  it  is  investing 
in  a  mutual  fund. 

9.  By  adding  §  270.23c-3  to  read  as 
follows: 

S  270.23C-3  Periodic  Repurchases  of 
Securities  by  Closed-End  Companies. 

(a)  Definitions.  For  purposes  of  this 
section: 


(1)  Maximum  repurchase  amount  and 
"minimum  repiirchase  amount"  shall 
mean  respectively  the  maximum  and 
minimum  amounts  of  a  class  of 
securities  that  an  investment  company 
may  offer  to  repurchase  pursuant  to  this 
section.  The  maximum  and  minimum 
repurchase  amoimts  shall  be  expressed 
as  percentages  of  the  securities  of  such 
class  outstanding  on  the  repurchase 
deadline.  The  maximum  repurchase 
amoimt  shall  not  be  greater  than  twenty- 
five  percent.  The  minimum  repurchase 
amount  shall  not  be  less  than  five 
percent. 

(2)  Periodic  interval  shall  mean  an 
interval  of  three,  six,  twelve,  twenty- 
four,  or  thirty-six  months. 

(3)  Repurchase  deadline  with  respect 
to  a  repurchase  offer  shall  mean  the 
date  by  which  an  investment  company 
must  receive  repurchase  requests 
submitted  by  security  holders  in 
response  to  that  offer  or  withdraw 
previously  submitted  repurchase 
requests.  A  repurchase  deadline  shall  be 
the  first  calendar  or  business  day,  the 
last  calendar  or  business  day,  or  the 
fifteenth  calendar  day  or  the  next 
business  day,  of  the  month. 

(4)  Repurchase  offer  shall  mean  an 
offer  pursuant  to  tlds  section  by  a 
closed-end  company  to  repurchase 
securities  of  which  it  is  the  issuer. 

(5)  Repurchase  offer  amount  shall 
mean  the  amount  of  the  class  of 
securities  that  is  the  subject  of  a 
repurchase  offer,  expressed  as  a 
percentage  of  such  securities 
outstanding  on  the  repurchase  deadline, 
that  an  investment  company  offers  to 
repurchase  in  a  repurchase  offer.  The 
repurchase  offer  amount  shall  not  be 
greater  than  the  maximum  repurchase 
amount  nor  less  than  the  minimum 
repurchase  amount.  Before  each 
repurchase  offer,  the  repurchase  offer 
amount  for  that  repurchase  offer  shall 
be  determined  by  the  company  or  its 
investment  adviser;  provided,  however, 
that  if  a  company  specifies  a  maximum 
repurchase  amount  equal  to  the 
minimum  repurchase  amount,  no  such 
determination  shall  be  necessary. 

(6)  Repurchase  request  shall  mean  the 
tender  of  a  security  in  response  to  a 
repurchase  offer. 

(b)  A  registered  closed-end  company 
or  a  business  development  company 
may  repurchase  a  security  of  which  it  is 
the  issuer  from  the  holders  of  the 
security  at  periodic  intervals,  pursuant 
to  repurchase  offers  made  to  all  holders 
of  the  security.  Provided  that: 

(1)  The  company  shall  repurchase  the 
security  for  cash  at  the  net  asset  value 
determined  on  the  business  day 
following  the  next  repurchase  deadline 
and  shall  pay  the  holders  of  the  security 


within  seven  days  after  the  repurchase 
deadline  except  for  any  period  specified 
in  paragraphs  (b)(3)  (ii)  through  (iv)  of 
this  section.  The  company  may  deduct 
from  the  repurchase  proceeds  only  a 
repurchase  fee,  not  to  exceed  two 
percent  of  the  proceeds,  that  is  paid  to 
the  company  and  is  reasonably  intended 
to  compensate  the  company  for 
expenses  directly  related  to  the 
repurchase. 

(2)  The  company  shall  repurchase  the 

security  pursuant  to  a  fundamental  I 

policy,  changeable  only  by  a  majority  j 

vote  of  the  outstanding  voting  securities  j 

of  the  company  (“repurchase  policy”), 
stating:  j 

(i)  That  the  company  will  make 
repurchase  offers  at  periodic  intervals 
pursuant  to  this  section,  as  this  section 
may  be  amended  from  time  to  time; 

(ii)  The  periodic  intervals  between 
repurchase  offers; 

(iii)  The  dates  of  repurchase  deadlines 
or  the  means  of  determining  the 
repurchase  deadlines;  and 

(iv)  The  maximum  and  minimum 
repurchase  amounts. 

(3)  The  company  shall  not  suspend  or 
postpone  a  repurchase  offer  scheduled 
in  accordance  with  its  repurchase  policy 
except  pursuant  to  a  vote  of  a  majority 
of  the  directors,  including  a  majority  of 
the  directors  who  are  not  interested 
persons  of  the  company,  and  only: 

(i)  If  the  repurchase  would  cause  the 
company  to  lose  its  status  as  a  regulated 
investment  company  under  Subchapter 
M  of  the  Internal  Revenue  Code  (26 
U.S.C.  851-860); 

(ii)  For  any  period  during  which  the 
New  York  Stock  Exchange  or  any  other 
exchange  on  which  the  securities  owned 
by  the  company  are  principally  traded  is 
closed,  other  than  customary  week-end 
and  holiday  closings,  or  during  which 
trading  on  such  exchange  is  restricted; 

(iii)  For  any  period  during  which  an 
emergency  exists  as  a  result  of  which 
disposal  by  the  company  of  securities 
owned  by  it  is  not  reasonably 
practicable,  or  during  which  it  is  not 
reasonably  practicable  for  the  company 
fairly  to  determine  the  value  of  its  net 
assets;  or 

(iv)  For  such  other  periods  as  the 
Commission  may  by  order  permit  for  the 
protection  of  security  holders  of  the 
company. 

(4)(i)  No  less  than  twenty  business 
days  before  each  repurchase  deadline, 
the  company  shall  send  to  each  holder 
of  record  and  to  each  beneficial  owner 
of  the  securities  that  are  the  subject  of 
the  repurchase  offer  a  notification 
providing  the  following  information: 
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(A)  A  statement  that  the  company  is 
offering  to  repurchase  its  securities  from 
security  holders  at  net  asset  value; 

(B)  Any  fees  applicable  to  such 
repurchase; 

(C)  The  repurchase  offer  amount; 

(d)  The  date  of  the  repurchase 

deadline; 

(E)  The  procedures  for  security 
holders  to  tender  their  securities; 

(F)  The  procedures  under  which  the 
company  may  repurchase  such 
securities  on  a  pro  rata  basis  pursuant 
to  paragraph  (b)(5)  of  this  section; 

(G)  The  net  asset  value  of  the 
securities  as  of  the  date  of  the 
notiAcation  and  the  means  by  which 
security  holders  may  ascertain  the  net 
asset  value  thereafter;  and 

(H)  The  market  price,  if  any,  of  the 
securities  as  of  the  date  of  the 
notiAcation,  and  the  means  by  which 
security  holders  may  ascertain  the 
market  price  thereafter. 

(ii)  The  company  shall  Ale  copies  of 
the  notiAcaAon  with  the  Commission 
within  three  business  days  after  sending 
thfe  notiAcation  to  security  holders.  The 
noAAcation  shall  bear  the  caption 
“NotiAcation  of  Repurchase  Offer  under 
Rule  23c-3"  and  shall  show  the  file 
number  of  the  company's  registration 
under  the  Act.  Three  copies  of  the 
notiAcation  shall  be  filed,  at  least  one  of 
which  shall  be  manually  signed.  The 
other  copies  may  have  facsimile  or 
typed  signatures.  The  format  of  the 
copies  shall  comply  with  the 
requirements  for  registration  statements 
and  reports  under  §  270.8b-12. 

(iii)  For  purposes  of  sending  a 
notiAcation  to  a  beneficial  owner 
pursuant  to  paragraph  (b)(4)(i)  of  this 
section,  where  the  company  has 
knowledge  that  securities  that  are  the 
subject  of  a  repurchase  offer  are  held  of 
record  by  a  broker,  dealer,  voting 
trustee,  bank,  association  or  other  entity 
that  exercises  Aduciary  powers  in 
nominee  name  or  otherwise,  the 
company  shell  follow  the  procedures  for 
transmitting  materials  to  beneficial 
owners  of  securities  that  are  set  forth  in 
§  240.14a-13  of  this  chapter. 

(5)  If  security  holders  tender  more 
than  the  repurchase  offer  amount,  the 
company  may  repurchase  an  additional 
amount  of  securities  not  to  exceed  two 
percent  of  the  securities  of  such  class 
outstanding  on  the  repurchase  deadline, 
but  the  total  amount  repurchased  shall 
not  in  any  event  exceed  the  maximum 
repurchase  amount;  provided,  however, 
that  if  a  company  specifies  a  maximum 
repurchase  amount  equal  to  the 
minimum  repurchase  amount,  the  total 
amount  repurchased  may  exceed  the 
maximum  repurchase  amount  but  shall 
not  exceed  twenty-Ave  percent  of  the 


securities  outstanding  on  the  repurchase 
deadline.  If  the  company  determines  not 
to  repurchase  more  than  the  repurchase 
offer  amoimt,  or  if  security  holders 
tender  securiAes  in  an  amount 
exceeding  the  repurchase  oAer  amount 
plus  two  percent  of  the  securities 
outstand^  on  the  repurchase  deadline, 
the  company  shall  repurchase  the 
securities  tendered  on  a  pro  rata  basis; 
Provided,  however,  that  this  provision 
shall  not  prohibit  the  company  from: 

(i)  Accepting  all  securities  tendered 
by  persons  who  own,  beneficially  or  of 
record,  an  aggregate  of  not  more  than  a 
spedAed  number  which  is  less  than  one 
hundred  shares  and  who  tender  all  of 
their  securities,  before  prorating 
securities  tendered  by  others;  or 

(ii)  AccepAng  by  lot  securities 
tendered  by  security  holders  who  lender 
all  securities  held  by  them  and  who, 
when  tendering  their  securities,  elect  to 
have  either  all  or  none  or  at  least  a 
minimum  amount  or  none  accepted,  if 
the  company  Arst  accepts  all  securities 
tendered  by  security  holders  who  do  not 
so  elect 

(6)  The  company  shall  permit  tenders 
of  securities  for  repurchase  to  be 
withdrawn  at  any  time  unAl  the 
repurchase  deadline  but  shall  not  permit 
tenders  to  be  withdrawn  thereafter. 

(7)  The  current  net  asset  value  of  the 
company's  securities  shall  be  computed 
no  less  frequendy  than  weekly  on  such 
day  and  at  such  speciAc  time  or  times 
during  the  day  that  the  board  of 
directors  of  the  company  shall  set.  For 
purposes  of  section  23(b),  the  current  net 
asset  value  applicable  to  a  sale  of 
common  stock  by  the  company  shall  be 
the  net  asset  value  next  determined 
after  receipt  of  an  order  to  purchase 
such  stock. 

(8)  A  majority  of  the  directors  of  the 
company  shall  be  directors  who  are  not 
interest^  persons  of  the  company,  and 
the  selection  and  nomination  of  those 
directors  shall  be  committed  to  the 
discretion  of  those  directors. 

(9)  The  company  shall  not  issue  any 
class  of  senior  security  or  sell  any  senior 
security  of  which  it  is  the  issuer,  except 
that  the  company  shall  be  permitted  to 
borrow,  provided  that  immediately  after 
any  such  borrowing  there  shall  be  an 
asset  coverage  of  at  least  300  per  cent 
for  all  bornnvings  of  the  company;  and 
provided  further  that  in  the  event  that 
such  asset  coverage  shall  at  any  time 
fall  below  300  per  cent  the  company 
shall,  within  three  days  thereafter  (not 
including  Sundays  and  holidays),  reduce 
the  amount  of  its  borrowii\gs  to  an 
extent  that  the  asset  coverage  of  such 
borrowings  shall  be  at  least  300  per  cent. 

(10) {i)  A  percentage  of  the  company's 
assets  equal  to  at  least  150  per  cent  of 


the  minimiuB  repurdiase  amount  shall 
consist  of  assets  that  can  be  sold  or 
disposed  of  in  the  OTdinary  course  of 
business,  at  approximately  the  price,  at 
which  the  company  has  valued  the 
investment.  When  a  company  sends  a 
notiAcation  to  shareholders  pursuant  to 
paragraph  (b)(4)  of  this  secAon.  a 
percentage  of  the  company's  assets 
equal  to  150  per  cent  of  the  repurchase 
offer  amount  shall  consist  of  assets  that 
can  be  sold  or  disposed  of  in  the 
ordinary  course  of  business,  at 
approximately  the  price  at  which  the 
company  has  valued  the  investment.  In 
the  event  that  the  company’s  assets  fail 
to  comply  with  the  requirements  in  the 
preceding  sentences  of  this 
subparagraph,  the  board  of  directors 
shall  cause  the  fund  to  take  such  action 
as  it  deems  appropriate  to  ensure 
compliance. 

(ii)  In  supervising  the  company's 
operaAons  and  portfolio  management  by 
the  investment'adviser,  the  company's 
board  of  directors  shall  establish  written 
procedures  reasonably  designed,  taking 
into  account  current  market  conditions 
and  the  company's  investment 
objectives,  to  ensure  that  the  company's 
portfolio  assets  are  sufficiently  liquid  so 
that  the  company  can  comply  with  its 
fundamental  policy  on  repurchases,  and 
comply  with  the  liquidity  requirements 
of  paragraph  (b)(10)(i)  of  this  section. 

The  board  of  directors  shall  review  the 
procedures  and  the  overall  composition 
of  the  portfolio  at  least  annually  and  on 
such  other  occasions  as  may  be 
necessary  in  light  of  changes  in  the 
markets  for  the  company’s  portfolio 
assets. 

(11)  The  company,  or  any  underwriter 
for  the  company,  shall  comply,  as  if  the 
company  were  an  open-end  company, 
with  the  provisions  of  section  24(b)  (15 
U.S,C.  80a-24(b))  and  rules  issued 
thereunder  with  respect  to  any 
advertisement,  pamphlet,  circular,  form 
letter,  or  other  sales  Uterature  addressed 
to  or  intended  for  distribuAon  to 
prospective  investors. 

10.  By  adding  S  270.27c-2  to  read  as 
follow's: 

§  270.27c>2  Exemption  from  section 
27(cK1)  for  registered  separate  accounts 
exenapt  under  §  270.22e-3. 

(a)  A  registered  separate  account  that 
is  exempt  from  section  22(e)  (15  U.S.C. 

§  80a-22(e))  pursuant  to  §  270.22e-3,  and 
any  depositor  of  or  underwriter  for  such 
account  sha'l  le  exempt  from  section 
27(c)(1)  (15  U.S.C  80a-27(c)(l))  with 
respect  to  any  variable  annuity  or 
variable  life  insurance  contrail 
participating  in  such  account. 
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(b)  A  registered  separate  account  that 
is  exempt  from  section  22(e)  pursuant  to 
§  270.22e-3.  and  any  depositor  of  or 
underwriter  for  such  account,  shall  be 
exempt  from  section  27(d)  (15  U.S.C. 
80a-27(d))  with  respect  to  any  variable 
annuity  contract  participating  in  such 
account  to  the  extent  necessary  to 
permit  compliance  with  the  provisions 
of  §  270.22e-3, 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (b)(13)(v)(A)  of  §§  270.6e-2 
and  6e-3(T),  a  registered  separate 
account  that  is  exempt  from  section 
22(e)  pursuant  to  §  270.22e^,  and  any 
depositor  of  or  underwriter  for  such 
account,  shall  be  exempt  hrom  Section 
27(d)  with  respect  to  any  variable  life 
insurance  contract  participating  in  such 
account  to  the  extent  necessary  to 
permit  compliance  with  the  provisions 
of  S  270.22e-3. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 
PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

11.  The  authority  citation  for  part  239 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77a  et  seq.,  unless 
otherwise  noted. 

12.  The  authority  citation  for  part  274 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  unless 
otherwise  noted. 

Note:  The  Guides  to  Forms  N-IA,  N-2.  N-3. 
and  N-4  are  not  codified  in  the  Code  of 
Federal  Regulations. 

13.  Adding  Guide  34  to  Form  N-lA  to 
read  as  follows: 

Guide  34.  Limited  Redemption  Funds. 

A  registrant  that  has  adopted  a 
fundamental  policy  permitting  redemption  of 
its  shares  at  periodic  intervals,  or  taking 
longer  than  seven  days  to  pay  redemption 
proceeds,  must  fully  and  prominently  disclose 
this  fact  in  its  prospectus.  This  disclosure 
should  include  a  prominent  legend  on  the 
cover  page  of  the  prospectus  stating  that  the 
registrant  has  adopted  a  limited  redemption 
policy;  that  its  shares,  in  the  case  of  an 
interval  fund,  cannot  be  redeemed  daily,  or, 
in  the  case  of  an  extended  payment  policy, 
that  the  proceeds  of  a  redemption  will  be 
delayed  and,  as  a  result,  that  investment  in 
the  shares  of  the  registrant  may  be  unsuitable 
for  certain  investors.  This  legend  should 
contain  a  cross-reference  to  the  section  in  the 
prospectus  in  which  these  risks  are  discussed 
in  greater  detail. 

The  registrant  should  discuss  fully  in  its 
prospectus  the  details  of  its  limited 
redemption  policy,  including  the  fact  that  this 
policy  may  be  changed  only  by  a  majority 
vote  of  its  outstanding  voting  securities.  This 
discussion  should  disclose  all  details  of  the 
procedures  to  be  followed  in  redeeming 
shares,  including  the  specific  dates  of,  and 


intervals  between,  redemption,  pricing  and 
repayment,  the  revocability  of  redemption 
requests,  and  any  fees  or  range  of  fees  that 
may  be  charged  in  connection  with  the 
redemption  of  shares. 

The  registrant  should  highlight  the  factors 
that  distinguish  it  from  a  mutual  fund;  in  this 
regard,  the  registrant  should  discuss,  if 
applicable,  the  risks  of  investing  in  less  liquid 
securities,  including  the  effects  on  pricing  its 
shares  for  sales  or  redemptions.  Under  no 
circumstances  should  a  registrant  make  any 
statements  that  could  lead  an  investor  to 
believe  that  the  registrant  is  a  mutual  fund. 

The  registrant  must  disclose  fully  in  its 
prospectus  the  principal  speculative  or  risk 
factors  associated  with  an  investment  in  its 
shares.  These  factors  should  include  matters 
such  as:  The  market  risk  to  which  an  investor 
may  be  subject  as  a  result  of  the  delay 
between  the  tender  of  shares  and  their 
pricing;  the  possible  decrease  in  share  value 
as  a  result  of  currency  fluctuations  between 
the  date  of  tender  and  the  redemption  date  if 
the  registrant  has  invested  all  or  a  portion  of 
its  portfolio  in  foreign  markets;  the  reduced 
liquidity  of  the  registrant’s  shares  and  that 
they  may  be  unsuitable  for  certain  investors; 
and  any  other  matters  that  bear  on  an 
investor's  exposure  to  risk  of  loss. 

Finally,  if  the  registrant  intends  to  invest  in 
thinly  traded,  less  liquid  securities,  including 
seciuities  traded  in  less-developed  foreign 
markets,  the  registrant  should  disclose  as  a 
special  risk  factor  the  impact  on  those 
markets  and  the  concomitant  impact  on  the 
registrant  if  it  should  experience  substantial 
redemptions.  These  risks  include  the 
possibility  that  the  registrant  might  not  be 
able  to  liquidate  portfolio  securities  in  an 
orderly  manner  and  would  be  required  to 
accept  drastically  reduced  prices  or  might  not 
be  able  to  sell  securities  at  all,  in  which  case 
the  registrant  would  have  to  borrow  to  honor 
redemptions  or  may  not  be  able  to  honor 
redemptions.  Such  registrants  also  should 
explain  that  because  of  the  nature  of  the 
portfolio  and,  in  the  case  of  an  interval  fund, 
periodically  concentrated  redemption 
demands,  this  may  be  a  greater  risk  than  that 
posed  by  an  investment  in  a  regular  mutual 
fund. 

14.  Adding  Guide  10  to  Form  N-2  to 
read  as  follows: 

Guide  10.  Periodic  Repurchases  by  Closed- 
End  Funds 

If  a  registrant  intends  to  make  periodic 
repurchases  of  its  securities  in  accordance 
with  the  provisions  of  rule  23o-3,*  the 
registrant  should  make  full  disclosure  of  this 
policy  in  its  prospectus.  In  response  to  Item 
l.l.b,  the  cover  page  of  the  prospectus  should 
state  that  the  registrant  is  a  closed-end 
investment  company  that  will  make  periodic 
repurchase  offers  for  its  securities,  subject  to 
certain  conditions,  and  specify  the 
anticipated  frequency  of  such  offers.  This 
response  should  include  a  cross  reference  to 
those  sections  of  the  prospectus  that  discuss 
the  registrant's  repurchase  policies  and  the 
risks  attendant  thereto. 


‘  See  Guide  2  for  a  discussion  of  regulatory  and 
disclosure  issues  related  to  share  repurchases  that 
are  not  subject  to  rule  23c-3. 


The  fee  table  required  by  Item  3.1  should 
state,  as  a  speclffc  caption  under  shareholder 
transaction  expenses,  the  amount  of  any  fees 
to  be  charged  to  shareholders  in  connection 
with  the  repurchase  of  their  shares  by  the 
registrant. 

In  response  to  Item  8.2.C,  the  registrant 
should  provide  a  detailed  description  of  its 
fundamental  policy  related  to  share 
repurchases.  The  description  of  the 
repurchase  policy  should  be  distinct  from  the 
registrant’s  description  of  its  other 
fundamental  policies  so  that  investors 
appreciate  its  significance.  The  description  of 
the  registrant’s  ^damental  repurchase 
policy  should  include  the  following: 

a. -That  it  is  a  fundamental  policy  that  can 
be  changed  only>by  majority  vote; 

b.  The  intervals  between  repurchase  offers, 
and  the  scheduled  dates  of  the  repurchases 
(i.e.,  whether  repurchase  offers  will  be  made 
every  three,  six,  twelve,  twenty-four,  or 
thirty-six  months,  and  the  dates  of  the 
repurchase  deadlines); 

c.  The  maximum  and  minimum  amoimt  of 
each  repurchase  offer, 

d.  Any  circumstances  in  which  the  fund 
may  postpone  or  fail  to  make  a  repurchase 
offer,  and 

e.  The  means  by  which  the  fund  anticipates 
that  repurchases  will  be  funded,  including 
whether  the  registrant  will  incur  any  debt  to 
repurchase  shares. 

The  registrant  should  provide  a  detailed 
description  of  the  procedures  that  will  be 
used  in  connection  with  periodic  repurchase 
offers.  'This  description  should  include  the 
mechanics  of  the  repurchase  offer  [i.e.,  time 
periods  between  offer  and  repinchase, 
pricing  mechanics  and  other  matters  related 
to  the  expected  timing  of  and  procediires 
associated  with  such  repurchases);  the  way, 
if  any,  in  which  shareholders  will  be  notified 
of  repurchase  offers;  the  tender  procedures  • 
(including  any  special  procedures  that  may 
be  required  where  shares  are  held  in  street 
name);  the  revocability  of  repurchase 
requests;  the  means  of  determining  the 
number  of  shares  to  be  repurchased;  the 
procedures  to  be  followed  in  the  event  a 
repurchase  offer  is  oversubscribed;  the 
procedures  for  calculating  the  repurchase 
price;  whether  and  how  shareholders  may 
readily  ascertain  the  net  asset  value  per 
share  during  the  period  preceding  the 
“repurchase  dea^ine’’  (the  date  by  which 
investors  must  submit  shares  or  revoke 
tenders  previously  made);  ‘  and  the  minimuni 
and  maximum  percentage  of  shares  that  may 
be  repurchased.  Registrants  are  encouraged 
to  use  graphic  presentations  (such  as  a  time 
line  or  calendar)  so  that  investors  can  readily 
understand  the  time  periods  used  by  the 
funds  and  the  significance  of  the  repurchase 
deadline,  the  repurchase  pricing  date  and  the 
repurchase  payment  date. 

In  response  to  Item  8.3.a,  the  registrant 
should  fully  disclose  all  risks  associated  with 


*  Under  rule  23c-3,  the  registrant  must  repurchase 
its  shares  at  their  net  asset  value  determine  on  the 
next  business  day  after  the  next  repurchase 
deadline.  Thus,  the  net  asset  value  of  a  registrant's 
shares  prior  to  the  repurchase  deadline  will  be 
material  information  to  investors  in  determining 
whether  or  not  to  tender  shares. 
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the  registrant’s  intention  to  make  periodic 
repurchases  of  its  securities,  including: 

•  The  risk  that,  in  the  event  of  the 
oversubscription  of  a  repurchase  offer, 
shareholders  may  be  unable  to  liquidate  their 
entire  investment  in  the  registrant  at  net 
asset  value  during  that  repurchase  offer; 

•  The  possibility  that  periodic  repurchase 
offers  may  not  eliminate  any  discount  at 
which  the  registrant's  shares  trade: 

•  The  effect  of  repurchase  offers  and 
related  liquidity  requirements  on  portfolio 
ma.'iagement  and  on  the  abihty  of  the 
registrant  to  achieve  its  investment 
objectives,  including  the  possibility  that 
diminution  in  the  size  of  the  fund  could  result 
from  repurchases  in  the  absence  of  sufficient 
new  sales  of  the  fund’s  shares,  and  that  this 
may  decrease  the  fund’s  investment 
opportunities;  and 

■  The  effect  that  share  repurchases  and 
related  financings  might  have  on  expense 
ratios  and  on  portfolio  turnover. 

The  means  by  which  share  repurchases 
will  be  fimded  generally  would  be  material, 
and  thus  these  means  and  any  risks  inherent 
in  the  policies  relating  to  funding  should  be 
disclosed.  If  the  registrant  intends  to  incur 
debt  to  finance  a  share  repurchase,  the 
registrant  should  disclose  the  maximum 
amount  of  debt  that  may  be  incurred  for  that 
purpose,  the  restrictions  imposed  by  the 
Investment  Company  Act  and  by  rule  23c-3 
on  leverage,  and  the  attendant  risks  of 
leveraging.*  If  the  registrant  believes  that 
share  repurchases  will  be  funded  with  the 
proceeds  of  sales  of  portfolio  securities,  it 
should  disclose  that  fact  and  the  risk  that  the 
need  to  sell  securities  to  fund  repurchase 
offers  may  affect  the  market  for  the  portfolio 
securities  being  sold,  which  may,  in  turn, 
dirtlinish  the  value  of  an  investment  in  the 
fund. 

The  effect  that  repurchases  may  have  on 
the  ability  of  the  registrant  to  qualify  as  a 
regiilated  investment  company  under  the 
Internal  Revenue  Code  in  the  event  that 
share  repurchases  have  to  be  funded  with 
proceeds  from  the  liquidation  of  portfolio 
securities  should  also  be  discussed.  Finally, 
registrants  should  discuss  the  potential  tax 
consequences  to  investors  and  the  registrant 
of  share  repurchases  and  related  portfolio 
security  sales  in  response  to  Items  10.4  or  22, 
as  appropriate. 

15.  By  adding  Guide  38  to  Form  N-3  to 
read  as  follows: 

Guide  38.  Limited  Redemption  Funds 

A  registrant  that  has  adopted  a 
fundamental  polipy  permitting  redemption  of 
its  variable  insurance  contracts  at  periodic 
intervals,  or  taking  more  than  seven  days  td 
pay  redemption  proceeds,  must  fully  and 
prominently  disclose  this  fact  in  its 
prospectus.  This  disclosure  should  include  a 
prominent  legend  on  the  cover  page  of  the 
prospectus  stating  that  the  registrant  has 
adopted  a  limited  redemption  policy;  that  its 
variable  insurance  contracts,  in  the  case  of 


*  See  paragraph  {b)(9)  of  rule  23c-3  and  Guide  6 
to  Fonn  M-2.  Guide  6  coatains  a  detailed  dlacuaaion 
of  the  Division’s  views  on  the  risks  associated  with 
leverage.  148. 


an  interval  fund,  cannot  be  redeemed  daily, 
or.  in  the  case  of  an  extended  payment  Fund, 
that  the  proceeds  of  a  redemption  will  be 
delayed.  The  legend  should  contain  a  cross- 
reference  to  the  sections  in  the  prospectus  in 
which  the  redemption  procedures  followed 
by  the  registrant,  and  the  nsks  of  owning 
variable  insurance  contracts  of  an  open-end 
management  separate  account  that  has 
adopted  a  limited  redemption  policy,  are 
di-scussed  in  greater  detail. 

'The  registrant  should  discuss  fully  in  its 
prospectus  the  details  of  its  limited 
redemption  policy,  including  the  fact  that  this 
policy  may  be  changed  only  by  a  majority 
vote  of  its  outstanding  voting  securities.  This 
discussion  should  disclose  all  details  of  the 
procedures  to  be  fallowed  in  redeeming  the 
registrant’s  variable  insurance  contracts, 
including;  The  specific  dates  of.  and  intervals 
between,  redemption,  pricing  and  payment; 
the  revocability  of  redemption  requests  in 
interval  funds;  and  any  fees  or  range  of  fees 
that  may  be  charged  in  connection  with  the 
redemption  of  the  variable  insurance 
contracts.  The  registrant  also  should  highlight 
tha  factors  that  distinguish  it  from  an  open- 
end  management  separate  account  subject  to 
the  requirements  of  section  22(e).  In  this 
regard,  the  registrant  should  discuss  the  risks 
of  investing  in  less  liquid  securities,  including 
the  effects  on  the  pricing  of  sales  of  its 
variable  insurance  contracts.  Under  no 
circumstances  should  a  registrant  make  any 
statements  that  could  lead  a  contract  owner 
to  believe  that  the  registrant  operates  like  a 
traditional  open-end  management  separate 
account. 

The  registrant  must  disclose  fully  in  its 
prospectus  the  principal  speculative  or  risk 
factors  associated  with  owning  a  variable 
insurance  contract  of  an  open-end 
management  separate  account  with  a  limited 
redemption  or  an  extended  payment  policy. 
These  factors  should  include  matters  such  as: 
The  less  liquid  nature  if  any  of  the 
registrant's  portfolio;  the  market  risk  to  which 
a  contract  owner  may  be  subject  as  a  result 
of  the  delay  between  the  tender  and  the 
pricing  of  the  registrant’s  variable  insurance 
contracts:  the  possible  decrease  in  the  value 
of  the  registrant’s  variable  insurance 
contracts  as  a  result  of  currency  fluctuations 
between  the  date  of  tender  and  the 
redemption  date  if  the  registrant  has  invested 
all  or  a  portion  of  its  portfolio  in  overseas 
markets;  and  any  other  matters  that  could 
adversely  affect  a  contract  owner’s  exposure 
to  risk  of  loss. 

Finally,  if  the  registrant  intends  to  invest  in 
thinly  traded,  less  liquid  securities,  including 
securities  traded  in  less-developed  foreign 
markets,  the  registrant  should  disclose  as  a 
special  risk  factor,  the  impact  on  those 
markets  and  the  concomitant  impact  on  the 
registrant  if  the  registrant  should  experience 
substantial  redemptions.  These  risks  include 
the  possibility  that  the  registrant  might  not  be 
able  to  liquidate  portfolio  securities  in  an 
orderly  manner  and  would  be  required  to 
accept  drastically  reduced  prices  or  might  not 
be  aUe  ta  sell  securities  at  all,  in  which  case 
the  registrant  would  have  to  borrow  to  honor 
redemptions  or  would  have  to  suspend 
redemptions.  The  registrant  should  explain 
that  because  of  the  nature  of  the  portfolio 


and,  in  the  case  of  an  open-end  management 
separate  account  with  a  limited  redemption 
policy,  periodically  concentrated  redemption 
demands,  owning  a  variable  insurance 
contract  issued  by  the  registrant  may  pose  a 
greaterrisk  than  that  posed  by  owning  a 
variable  insurance  contract  of  a  traditional 
open -end  management  separate  account. 

16.  By  adding  Guide  13  to  Form  N-4  to 
read  as  follows: 

Guide  13.  Investment  in  Limited  Redemption 
Funds 

A  registrant  that  has  adopted  a 
fundamental  policy  allowing.it  to  invest  in 
open-end  companies  that  permit  redemption 
of  their  shares  at  periodic  intervals  or  that 
take  longer  than  seven  days  to  pay 
redemption  proceeds  must  fully  and 
prominently  disclose  this  fact  in  its 
prospectus.  The  cover  page  of  the  pro.spectus 
should  include  a  prominent  legend  that 
indicates:  (i)  The  number,  if  any,  of  the 
registrant’s  subaccounts  that  are  invested  in 
interval  funds  and  the  timing  of  redemption, 
pricing  and  repayment  of  the  registrant’s 
variable  insurance  contracts;  as  well  as  (ii| 
the  number,  if  any,  of  the  registrant’s 
subaccounts  that  are  invested  in  extended 
'payment  hands  and  the  amount  of  time  which 
the  registrant  may  take  to  pay  redemption 
proceeds  to  owners  of  the  variable  insurance 
contracts  of  invested  in  those  open-end 
companies.  In  addition,  the  legend  should 
contain  a  cross-reference  to  the  section  in  the 
prospectus  that  discusses  redemption 
procedures  followed  by  the  registrant,  and 
the  risks  of  owning  variable  insurance 
contracts  of  a  UlT  separate  account  that  has 
invested  in  an  interval  fund  or  extended 
payment  fund. 

The  registrant  should  discuss  fully  in  its 
prospectus  the  details  and  implications  of  its 
investment  in  open-end  companies  with 
limited  redemption  policies,  including  the  fact 
that  such  policies  may  be  changed  only  by  a 
majority  vote  of  its  outstanding  voting 
securities,  as  defiried  in  rule  22e-3(a)(5)  under 
the  1940  Act.  This  discussion  should  identify 
each  of  the  registrant’s  subaccounts  that 
invest  in  limited  redemption  funds  and 
disclose  all  details  of  the  procedures  to  be 
followed  in  redeeming  the  registrant’s 
variable  insurance  contracts  invested  in  such 
open-end  companies,  including:  The  specific 
dates  of.  and  intervals  between,  redemption, 
pricing  and  payment,  the  revocability  of 
redemption  requests,  and  any  fees  or  range  of 
fees  that  may  be  charged  in  connection  with 
the  redemption  of  the  variable  insurance 
contracts.  The  registrant  also  should  highlight 
the  factors  that  distinguish  variable  insurance 
contracts  invested  in  limited  redemption 
funds  from  variable  insurance  contracts 
invested  in  open-end  funds  subject  to  the 
requirements  section  22(e)  of  the  1940  Act.  In 
this  regard,  the  registrant  should  discuss  the 
risks  of  investing  in  less  liquid  securities, 
including  the  effects  on  the  pricing  of  sales  of 
its  variable  insurance  contracts.  Under  no 
circumstances  should  a  registrant  make  any 
statements  that  could  lead  a  contract  owner 
to  believe  that  variable  insurance  contracts 
invested  in  limited  redemption  funds  are 
indistinguishable  from  variable  insurance 
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contracts  invested  in  traditional  open-end 
management  companies. 

The  registrant  must  disclose  fully  in  its 
prospectus  the  principal  speculative  or  risk 
factors  associated  with  owning  a  variable 
insurance  contract  of  a  UTT  separate  account 
investing  in  open-end  companies  with  limited 
redemption  policies.  These  factors  should 
include  matters  such  as:  The  less  liquid 
nature  if  any  of  the  portfolio  of  an  open-end 
company  following  a  limited  redemption  or 
extended  payment  policy  fund,  and 
consequently,  the  variable  insurance  contract 
of  a  UlT  separate  account  invested  in  that 
open-end  company;  the  market  risk  to  which 
a  contract  owner  may  be  subject  as  a  result 
of  the  delay  between  the  tender  and  pricing 
of  the  registrant's  variable  insurance 
contracts;  the  possible  decrease  in  the  value 
of  the  registrant's  variable  insurance  contract 
as  a  result  of  currency  fluctuations  between 
the  date  of  tender  and  the  redemption  date  if 
the  underlying  fund  has  invested  all  or  a 
portion  of  its  portfolio  in  overseas  markets; 
and  any  other  matters  that  could  adversely 
affect  a  contract  owner's  exposing  to  risk  of 
loss. 

Finally,  if  the  registrant  intends  to  invest  in 
underlying  open-end  companies  with  limited 
redemption  policies  that  invest  in  thinly 
traded,  less  liquid  securities,  including 
securities  traded  in  less-developed  foreign 
mariiets,  the  registrant  should  disclose  as  a 
special  risk  factor,  the  impact  on  those 
markets  and  the  concomitant  impact  on  the 
registrant  if  the  registrant  should  experience 
substantial  redemptions.  These  risks  include 
the  possibility  that  the  underlying  fund  might 
not  be  able  to  Hquidate  portfolio  securities  in 
an  orderly  manner  and  would  be  required  to 
accept  drastically  reduced  prices  or  might  not 
be  able  to  sell  securities  at  all,  in  which  case 
the  registrant  would  have  to  borrow  to  honor 
redemptions  or  would  have  to  suspend 
redemptions.  The  registrant  should  explain 
that  because  of  the  native  of  the  portfolio  of 
the  underlying  fund,  and  given  the 
periodically  concentrated  redemption 
demands  made  of  a  UTT  separate  account 
investing  in  an  open-end  company  with  a 
limited  redemption  policy,  owning  a  variable 
insurance  contract  issued  by  a  UTT  separate 
account  investing  in  an  open-end  fund  with  a 
limited  redemption  policy  may  pose  a  greater 
risk  than  that  posed  by  owning  a  variable 
insurance  contract  of  a  UTT  separate  account 
invested  in  an  open-end  company  subject  to 
section  22(e). 

Dated:  July  28. 1992. 

By  the  Commission. 

Jonathan  G.  Kats, 

Secretary. 

(FK  Doc.  92-18400  Filed  8-6-92;  8:45  am) 
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17  CFR  Part  270 

[RetoaM  No.  IC-1S968,  Rto  No.  87-26-92] 
RIN  3235-AF01 

Inveatmont  Company  General  Partners 
Not  Deemed  Interested  Persons; 
Investment  Company  Limited  Partners 
Not  Deemed  Affiliated  Persons 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rules  and  requests  for 
comment. 

SUMMARY:  The  Commission  is  proposing 
for  public  comment  a  new  rule  under  the 
Investment  Company  Act  of  1940  that 
would  exempt  general  partners  of 
registered  management  companies  and 
business  development  companies 
organized  as  limited  partnerships 
("limited  partnership  investment 
companies")  from  the  definition  of 
"interested  person"  under  the  Act  The 
proposed  rule  would  give  the  director 
general  partners  of  limited  partnership 
investment  companies  meeting  the 
requirements  of  the  rule  the  same 
treatment  afforded  directors  of 
corporations  under  the  interested  person 
definition.  The  Commission  is  also 
proposing  a  new  rule  that  would  exempt 
limited  partners  of  a  limited  partnership 
investment  company  from  the  definition 
of  "affiliated  person”  under  the  Act.  The 
proposed  rule  would  give  limited 
partners  the  same  treatment  afforded 
shareholders  of  corporations  under  the 
affiliated  person  definition.  The 
proposed  rules,  which  are  based  on 
numerous  orders  granted  by  the 
Commission,  are  intended  to  obviate  the 
need  for  limited  partnership  investment 
companies  to  seek  exemptive  orders 
from  the  Commission,  thereby  making  it 
easier  for  investment  companies 
desiring  to  use  the  limited  partnership 
form  to  do  so. 

DATES:  Comments  must  be  received  on 
or  before  October  5, 1992. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Stop  6-9,  Washington,  DC  20549. 
All  comment  letters  should  refer  to  File 
No.  S7-26-92.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington.  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  ].  Rubenstein,  Attorney,  Diane 
C.  Blizzard,  Deputy  Chief  of  Office,  or 
Karen  L  Skidmore,  Assistant  Director, 
all  at  (202)  272-2048,  Office  of 
Regulatory  Policy,  Division  of 


Investment  Management,  450  Fifth 
Street.  NW.  Washington,  DC  20549. 
SUPPUEMENTARY  INFORMATION:  The 
Commission  today  is  requesting  public 
comment  on  proposed  rules  2al6^2  and 
2a8-l  under  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-l.  et  aeq.)  (the 
"Act”). 

I.  Background 

A.  Proposed  Rule  2al9-2 
1.  The  Statutory  Problem 

For  tax  and  other  reasons,  some 
registered  management  companies  and 
business  development  companies 
("BDCs”)  ’  have  sought  to  organize  in 
limited  partnership  form.’ These 
investment  companies  have  not  been 
able  to  use  the  limited  partnership  form, 
however,  without  obtaining  a  "start  up” 
exemption  from  the  Commission  for 
certain  of  their  general  partners  from  the 
Act's  definition  of  “interested  person.” 

Relief  is  necessary  because  the  Act 
requires  that  a  certain  percentage  of  the 
directors  of  an  investment  company  not 
be  “interested  persons.”  *The 


'  A  BDC  is  a  venture  capital  fund  that  (i)  is 
closed-end.  (ii)  makes  certain  specified  investments, 

(iii)  makes  available  significant  managerial 
assistance  to  the  businesses  in  which  it  invests,  and 

(iv)  elects  to  be  regulated  under  the  Act  as  a  BDC 
See  section  2(a)(48)  (15  U.S.C  80a-2(aH48)) 
(defutition  of  a  BDC).  See  also  sections  6(0  and  54 
through  65  (15  U.S.C.  OOa-6{0,  80a-53  through  808- 
04).  BDCs  were  created  as  part  of  the  Small 
Business  Incentive  Act  of  1980,  Pub.  L.  98-477,  94 
Stat.  Z275  (codified  at  15  U.S.C.  80a-2,  -3,  -25,  -46.  - 
53  through  64:  80b-2  to  -9  (supp.  IV  1980)  (the  ‘'1080 
Amendments"),  in  order  to  remove  some  of  the 
"burdens  on  venture  capital  activities  that  might 
create  unnecessary  disincentives  to  the  legitimate 
provision  of  capital  to  small  businesses.”  KLR.  Rep. 
No.  1341,  geth  Cong.,  2d  Sess.  21-22  (1080) 
(hereinafter  “1980  House  Report”). 

’Applicants  have  stated  that  the  limited 
partnership  form  has  the  benetit  of  offering  "pass 
throu^”  income  lax  treatment  typically  available  to 
corporations  and  business  trusts  under  Subchapter 
M  of  the  Internal  Revenue  Code  while  affording 
greater  investment  flexibility.  See.  e.g..  Panther 
Partners,  LP.,  Investment  Company  Act  Release 
Nos.  18213  ()une  24. 1901)  (Notice  of  Application) 
and  18248  (juiy  24. 1991)  (Order)  (ciosetl-end,  non- 
BDC):  The  Multiple  Advisers  Fund,  LP^  Investment 
Company  Act  Release  Nos.  17403  (Mar.  28, 1990) 
(Notice  of  Application)  and  17476  (May  8, 1990) 
(Order)  (open-end,  non-BDC).  In  addition  to  tax 
reasons,  BDCs  seem  to  favor  the  limited  partnership 
as  a  more  appropriate  investment  vehicle  than  a 
corporation  or  a  business  trust  for  a  doaed-end 
entity  of  limited  duration  that  makes  a  limited 
number  of  investments.  See.  e.g..  Equitable  Capital 
Partners  II.  Li*.,  Investment  Company  Act  Release 
Nos.  17784  (Oct.  9, 1990)  (Notice  of  Application)  and 
17843  (Nov.  6, 1990)  (Order)  (BDC). 

*  "Interested  person”  is  deffned  in  section  2(a)(19) 
(15  U.S.C.  80a-2(a)(19)).  Section  10(a)  (15  U.S.C. 
80a-10(a))  provide  that  at  least  forty  percent  of  the 
board  of  directors  of  a  registered  investment 
company  must  be  independent  Section  56(a) 
requires  that  a  majority  of  the  directors  or  general 
partners  of  a  BDC  be  independent.  Other  provisions 
requiring  directors  who  are  independent  include 

Continued 
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independent  director  provisions  supply 
an  independent  check  on  management 
and  provide  a  means  of  shareholder 
representation.* 

At  the  same  time  that  the  Act  requires 
independent  directors,  however,  the  Act 
defines  “interested  person"  and 
“affiliated  person"  in  a  way  that 
precludes  a  limited  partnership 
investment  company  from  having 
independent  directors.  That  is  because 
directors  of  limited  partnerships  are 
general  partners,®  and  the  Act  defines 
the  term  “partner"  in  such  a  way  as  to 
make  all  partners  affiliated  persons  of 
the  investment  companies  with  which 
they  are  associated.®  The  Act  further 
prdvides  that  an  affiliated  person  of  an 
investment  company  is  an  interested 
person  of  the  company.''  So.  a  general 


section  15(c)  [15  U.S.C.  B0a-15(c)),  which  provides 
that  the  investment  advisory  and  principal 
underwriting  contracts  must  be  approved  by  a 
majority  of  the  directors  who  are  not  interested 
persons  of  the  investment  adviser  or  principal 
underwriter,  and  section  32(a)  (15  U.S.C.  80a-31(a)). 
w'hich  provides  that  a  majority  of  the  independent 
directors  must  select  the  investment  company's 
accountant.  See  also  sections  57(f),  (j)  and  (n) 
(requiring  independent  directors  of  a  BDC  to 
approve  certain  transactions);  and  rules  12bt-t(b|(2) 
(17  CFR  270.12b-l(b)(2))  [distribution  plan  of  an 
open-end  investment  company  must  be  approved  by 
independent  directors),  and  17a-7{e)  (17  CFR 
Z70.17a-7{e))  (certain  affiliated  transactions 
permitted  if  approved  by  a  majority  of  investment 
company's  independent  directors). 

*See.  e.g..  S.  Rep.  No.  184, 9l8t  Cong.,  Ist  Sess.  31, 
33  (1969)  (hereinafter  "1970  Senate  Report"). 

‘Section  2(a)(12)  (IS  U.S.C.  2(a)(12))  defines 
"director"  as  “any  director  of  a  corporation  or  any 
person  performing  simitar  functions  with  respect  to 
any  organization,  whether  incorporated  or 
unincorporated,  including  any  natural  person  who  is 
a  member  of  a  board  of  trustees  of  a  management 
company  created  as  a  common-law  trust."  A 
general  partner  of  a  limited  partnership  who 
functions  as  a  director  meets  this  definition.  See, 
e.g.,  Murphy  Favre  Properties.  Inc.  (pub.  avail.  May 
29, 1987),  and  Integrated  Resources.  Inc.  (pub.  avail, 
(line  1, 1979).  See  also  1980  House  Report,  supra 
note  1,  at 44,  n.9  (general  partners  of  business 
development  companies  are  to  be  treated  as 
directors  under  all  provisions  of  the  Act  except 
where  specified  otherwise). 

In  addition  to  the  individual  general  partners  who 
manage  the  company  and  function  as  directors,  a 
typical  limited  partnership  investment  company 
may  have  an  entity  general  partner  that  serves  as 
the  investment  adviser,  and  limited  partners  who 
are  passive  investors  in  the  company.  Affiliates  of 
the  adviser  frequently  serve  as  principal 
underwnter  and  perform  administrative  functions 
for  the  limited  partnership  investment  company. 

See,  e.g.,  Prudential-Bache  Special  Situations  Fund, 
L  P.,  Investment  Company  Act  Release  Nos.  17188 
(Oct.  18. 1989)  (Notice  of  Application)  and  17212 
(Nov.  13. 1989)  (Order)  (closed-end,  non-BDG). 

‘Section  2(a)(3)(D)  (15  U.S.C.  80a-2(a)(3)(Dl) 
provides  that  ‘"affiliated  person'  of  another  person 
means  *  *  *  (D)  any  officer,  director,  partner, 
copartner,  or  employee  of  such  other  person." 

’Section  2(a)(19)(A)(i)  provides  that  "interested 
person"  of  an  investment  company  means  any 
affiliated  person  of  such  company. 


partner  is  a  “partner"  and  thus  an 
affiliated  person  of  the  limited 
partnership  investment  company  and,  as 
such,  is  an  interested  person  of  the 
company.  In  addition,  by  virtue  of  being 
“copartners"  of  the  investment  adviser 
and/or  principal  underwriter,®  the 
director  general  partners  are  also 
interested  persons  of  these  entities  and 
of  the  investment  company.® 

The  Act  also  defines  a  director  as  an 
affiliated  person  (and  thus  an  interested 
person)  of  an  investment  company.'® 

The  Act,  however,  provides  that, 
notwithstanding  the  other  provisions,  no 
person  shall  be  deemed  to  be  an 
interested  person  of  an  investment 
company  solely  because  that  person  is  a 
director  of  the  investment  company." 
This  exemption  permits  corporate 
directors  with  no  other  ties  to  the 
investment  company  to  qualify  as 
independent  directors.  Director  general 
partners  do  not  enjoy  an  analogous 
exemption,  since  they  qualify  for  the 
exemption  as  directors,  but  not  as 
partners  and  copartners.  In  other  words, 
corporate  directors  are  eligible  for  the 
exemption  because  they  are  interested 
persons  solely  because  they  are 
directors,  but  director  general  partners 
are  partners  as  well  as  directors,  and 
therefore  are  not  eligible  for  the 
exemption.'* 

2.  Administrative  Actions 

For  years,  an  investment  company's 
ability  to  organize  as  a  limited 
partnership  was  severely  hampered  by 
state  limited  partnership  laws  that  in  . 
effect  prevented  limited  partners  from 
voting.  The  Act  requires  that  all  .shares 
issued  by  an  investment  company  be 
voting  shares  and  have  equal  voting 
rights  with  all  other  outstanding 
shares.'® 


'  rhis  assumes  that,  as  is  often  the  case,  the 
investment  adviser  and/or  the  principal  underwriter 
are  general  partners  of  the  limited  partnership 
investment  company.  See  supra  note. 

•First,  as  copartners  of  the  investment  adviser 
and/or  principal  underwriter,  the  director  general 
partners  are  affiliated  persons  of  the  investment 
adviser  and/or  principal  underwriter  under  section 
2(3)(3|(D|  and  thus  are  interested  persons  of  the 
investment  adviser  and/or  the  principal 
underwriter  under  section  2(a)(l9)(B)(i).  Second,  as 
interested  persons  of  the  investment  adviser  and/or 
principal  underwriter,  the  director  general  partners 
are  also  interested  persons  of  the  investment 
company  umieT  section  2(a)(19)(A)(iii). 

"’See  section  2(a)(3)(0). 

"  Section  2(a)(13)(A)(aa) 

“There  is  nothing  explicit  in  the  legislative ' 
history  of  section  Z(a)(19)  that  sheds  light  on  why 
there  is  no  analogous  exemption  for  partners.  But 
see  infra  note  28  (discussing  the  legislative  history 
of  the  1980  Amendments). 

“  Section  18(i)  (15  U.SC.  80a-l8(i)).  See,  eg..  The 
Commonwealth  Fund  (pub.  avail  June  15. 1971) 

(also  suggesting  that  the  voting  req.airement8  would 


As  state  laws  changed,  the 
Commission  began  considering 
exemptive  applications  under  section 
2(a)(19)  and,  since  1976,'*  has  granted 
approximately  forty  such  exemptions.'® 
In  issuing  the  exemptive  orders,  the 
Commission  sought  to  assure  that  the 
limited  partnership  form  of  organization 
did  not  lead  to  a  diminution  of  investor 
protection.  For  example,  while  the 
partnership's  investment  adviser 
typically  serves  as  a  general  partner  for 
purposes  of  contributing  and  holding  a 
percentage  interest  necessary  to  qualify 
the  partnership  for  federal  tax  purposes, 
the  adviser  has  been  required  by  the 
Commission  to  be  exclusively  a  non¬ 
managing  general  partner  because  of 
concerns  over  the  appropriateness  of 
entities  that  are  not  natural  persons 
serving  as  directors  under  the  Act.  In 
addition,  to  eliminate  the  possibility  of 
economic  “blackmail"  by  the  investment 
adviser  holding  the  participation  interest 
necessary  to  assure  partnership  tax 
treatment,  the  Commission  has  limited 
the  ability  of  the  adviser  general  partner 
to  withdraw  from  the  partnership  until  a 
successor  has  been  appointed.'® 

The  Commission  has  sought  to  assure 
that  director  general  partners  are 
accountable  to  the  limited  partnership 
investment  company  and  its  investors  to 
the  same  degree  as  corporate  directors. 
For  example,  the  Commission  has 
required  that  director  general  partners 
be  natural  persons,  assume  all  of  the 
responsibilities  and  obligations  imposed 
by  the  Act  on  directors,  exclusively 
manage  the  affairs  of  the  partnership,  be 


cause  the  partnership  to  lose  the  tax  advantages  of 
a  limited  partnership). 

“The  first  exemption  wag  granted  in  1978  to 
Vance,  Sanders  Exchange  Fund,  an  open -end 
investment  company  organized  as  a  limited  . 
partnership  in  order  to  offer  investors  federal  tax 
benefits  that  would  not  be  available  if  the  company 
were  organized  as  a  corporation.  See  Vance. 
Sanders  Exchange  Fund.  Investment  Company  Act 
Release  Nos.  9075  (Dec.  8, 1975)  (Notice  of 
Application)  and  9111  ((an.  5. 1978)  (Order)  (open- 
end,  non-BDC).  The  company  was  organized  in 
California,  whose  limited  partnership  law  permitted 
limited  partners  to  exercise  the  voting  rights 
specified  in  section  18(i)  without  losing  their  limited 
liability. 

“See  Vance,  Sanders  Municipal  Bond  Fund.  Ltd., 
Investment  Company  Act  Release  Nos.  10123  (Feb. 
17, 1978)  (Notice  of  Application)  and  10158  (Mar.  15. 
1978)  (Order)  (open-end,  non-BDC);  Fidelity 
Government  Securities  Fund.  Ltd.,  Investment 
Company  Act  Release  Nos  10561  ((an.  18, 1979) 
(Notice  of  Application)  and  10569  (Feb.  12,  1979) 
(Order)  (open-end,  non-BDC).  See  also  Prudential- 
Bache  Special  Situations  Fund.  L.P .  supra  note  5. 
and  Dean  Witter  Capital  Partners.  L.P..  Investment 
Company  Act  Release  Nos.  17741  (Sept.  14. 1990) 
(Notice  of  Application)  and  17798  (Oct.  15. 1990) 
(Order)  (BDC). 

“  See.  e  g.,  orders  cited  supra  nates  2.  5. 14.  and 
15 
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elected  by  the  limited  partners,  and  act 
only  as  a  group,  not  individually.*'* 

The  Commission  also  has  imposed 
conditions  and  required  representations 
designed  to  assure  that  limited  partners 
have  the  same  degree  of  protection  that 
they  would  have  were  they  corporate 
shareholders.  Thus,  the  Commission  has 
required  that  the  limited  partners  have 
all  of  the  rights  of  shareholders  under 
the  Act,  and  that  if  a  limited  partner 
transfers  its  interest  the  general 
partners  take  all  necessary  action  to 
assure  that  the  transferee  becomes  a 
substituted  limited  partner  with  voting 
rights.  The  Commission  has  also 
restricted  the  ability  of  the  general 
partners  to  cause  a  dissolution  of  the 
partnership  or  a  loss  of  its  favorable  tax 
status,  and  restricted  the  adviser  general 
partner's  ability  to  bind  or  act  on  behalf 
of  the  partnership  outside  its  capacity  as 
investment  adviser.**  Finally,  the 
Commission  has  imposed  conditions 
designed  to  assure  diat  a  partnership 
does  not  inadvertently  violate  the  Act. 
For  example,  it  has  required  that  there 
be  no  priorities  on  liquidation  or 
otherwise  that  would  give  rise  to  a 
senior  seciirity  under  section  18.** 

B.  Proposed  Rule  2a3-l 

A  slightly  different  problem  exists  for 
the  limited  partners  of  a  limited 
partnership  investment  company. 
Shareholders  of  an  investment  company 
organized  as  a  corporation  or  business 
trust  are  affiliated  persons  of  the 
investment  company  if  they  own, 
control,  or  hold  five  percent  or  more  of 
the  voting  securities  of  the  investment 
company  (or  have  some  other 
statutory  affiliation).  In  contrast,  all 
partners — including  all  limited 
partners — are  a^iliated  persons  of  the 
investment  company,  regardless  of  the 
amount  of  securities  they  own.** 


"Id. 

'*  Id.  Other  required  conditions  and 
representations  have  included  requiring  opinions  of 
counsel  that  the  voting  rights  afforded  the  limited 
partners  under  the  Act  will  not  subject  them  to 
liability  as  general  partners,  and  that  the 
partnership  qualifies  as  a  partnership  for  federal 
income  tax  purposes;  requiring  that  the  partnership 
indemnify  and/or  obtain  insurance  to  make  whole 
any  limited  partner  that  becomes  liable  for  the 
partnership's  liabilities;  and  requiring  that  all 
material  contracts  contain  a  provision  limiting  the 
claims  of  creditors  to  the  assets  of  the  partnership. 

'•Id. 

*•  Section  2(a)(3)(A}  provides  that  "‘affiliated 
person'  of  another  person  means  (A)  any  person 
directly  or  indirectly  owning,  controlling,  or  holding 
with  power  to  vote.  5  per  centum  or  more  of  the 
outstanding  voting  securities  of  such  other  person.” 

*•  See  section  2(a)(3)(D). 


Furthermore,  as  copartners,  limited 
partners  also  are  affiliated  persons  of  all 
other  limited  and  general  partners  of  the 
investment  company.  Because  section 
17(a)  (15  U.S.C.  80a-17(a))  generally 
prohibits  investment  company  principal 
transactions  with  affiliated  persons,  and 
affiliated  persons  of  affiliate  persons, 
this  creates  enormous  problems  for 
limited  partnership  investment 
companies,  their  limited  partners,  and 
affiliated  persons  of  their  limited 
partners.**  For  example,  if  a  bank  or 
securities  dealer  is  a  limited  partner  in  a 
limited  partnership  investment 
company,  it  is  an  affiliated  person  of  the 
company  under  section  2(a)(3)(D)  and 
may  not  engage  in  principal  transactions 
with  the  company,  even  if  it  owns  less 
than  five  percent  of  the  partnership 
interests.  This  would  not  be  true  if  the 
investment  company  were  organized  as 
a  corporation,  llius,  virtually  all  limited 
partnership  investment  companies  have 
sought  to  have  their  limited  partners 
exempted  from  section  2(a)(3)(D).** 

There  appears  to  be  no  reason  to  treat 
limited  partners  and  shareholders  of  an 
investment  company  differently  under 
the  affiliated  transactions  provisions  of 
the  Act.  Limited  partners,  like 
shareholders,  are  passive  investors  in 
the  investment  company,  and  where 
neither  type  of  investor  owns  more  than 
five  percent  of  the  voting  securities, 
there  is  little,  if  any,  potential  for 
overreaching.  Accordingly,  the 
Commission  has  routinely  exempted 
limited  partners  from  the  definition  of 
"affiliated  person,”  where  they  do  not 
own,  control,  or  hold  with  the  power  to 
vote  five  percent  or  more  of  the 
outstanding  voting  securities  of  the 
partnership.** 

C.  Need  for  the  Rules 

In  amending  the  Act  to  add  the 
definition  of  "interested  person,”  *® 
Congress  recognized  that  situations 
might  arise  where  persons 
"involuntarily”  would  become  interested 
persons.  It  fully  expected  the 
Commission  to  use  its  exemptive 


••  Similariy,  section  17(d)  end  rule  17d-l 
thereunder  (17  CFR  270.17d-l)  generally  prohibit 
“joint  transactionB''  between  a  registered 
investment  company  and  its  affiliated  persona,  or 
affiliated  persons  of  its  affiliated  persons. 

**  See,  e.g..  Equitable  Capital  Partners,  LP.,  supra 
note  2;  and  Prudential-Bache  Special  Situations 
Fund,  LP..  supra  note  5. 

**  See,  e.g.,  applications  and  orders  dted  supra 
notes  2, 5.  See  also  Chestnut  Street  Exchange  Fund 
and  the  Sandridge  Corporation,  Investment 
Company  Act  Release  Nos.  9438  (Sept.  14, 1970) 
(Notice  of  Application)  and  9510  (Nov.  9, 1970) 
(Order)  (open-end,  non-BDC). 

**  Investment  Company  Amendments  Act  of  1970 
(the  “1970  Amendments"),  Pub.  L  No.  91-547, 84 
StaL  1413  (1970). 


authority  tmder  section  6(c)  (15  U.S.C. 
80a-6(c))  to  administer  the  amendments 
in  a  flexible  manner  to  exempt  persons 
who  were,  in  fact,  able  to  act 
independently  on  behalf  of  investment 
company  shareholders.** 

The  number  and  breadth  of  conditions 
imposed  in  past  exemptive  orders  reflect 
the  Commission’s  initial  caution  in 
permitting  a  form  of  organization  for 
investment  companies  that  was  not  used 
in  1940.*’  While  the  Act  does  not 
prescribe  a  particular  organizational 
form,  many  of  the  Act's  provisions 
assume  a  corporate  form,  and  limited 
partnership  investment  companies  must 
conform  to  these  provisions.  In  addition, 
in  the  absence  of  protective  conditions, 
there  are  certain  risks  inherent  in  the 
partnership  form  that  are  not  present 
with  corporations.** 

Given  the  number  and  similarity  of 
orders  issued  under  sections  2(a)(19) 
and  2(a)(3).  it  is  now  appropriate  to 
propose  exemptive  rules.  Proposed  rule 
2al9-2  would  codify  four  key 
requirements  of  past  orders  for  the 
protection  of  shareholders  of  limited 
partnership  investment  companies.  The 
Commission  believes  many  of  the  other 
conditions  imposed  in  past  exemptive 
orders  may  be  omitted  as  imnecessary 
for  the  protection  of  investors. 

II.  Discussion 
A.  Proposed  Rule  2al9-2 

Proposed  rule  2al9-2  would  exempt 
certain  general  partners  of  limited 
partnership  investment  companies  from 
the  definition  of  “interested  person”  in 
section  2(a)(19)  in  a  manner  similar  to 
the  exemption  provided  for  other 
directors  in  section  2(a)(19)(A)(aa), 
provided  that  four  key  requirements  are 
met.  First,  only  general  partners  who  are 
natural  persons  could  serve  as  directors 
of  the  limited  partnership  investment 
company.  Second,  no  general  partner 
could  act  individually  on  behalf  of  the 
limited  partnership  investment 
company,  with  these  exceptions:  an 


»•  1970  Senate  Report,  supra  note  4,  at  33. 

The  Act  arguably  has  always  envisioned 
partnerships,  including  the  modem  limited 
partnership.  See  infra  note  52  and  accompanying 
text. 

**  In  adopting  the  1980  Amendments,  Congress 
recognized  that  general  partners  of  a  BDC  organized 
as  a  limited  partnership  investment  company  would 
need  to  apply  for  exemptive  relief  under  section 
2(a)(19).  1980  House  Report,  supra  note  1,  at  44,  n.9. 
Instead  of  amending  that  section.  Congress  decided 
to  maintain  the  status  quo  because  the  Commission 
believed  that  the  corporate  form  provided  more 
certain  rights  and  remedies  to  investors  in  a 
publicly-held  investor  pool  and  that  accordingly, 
orders  permitting  partnership  form  might  need  to  be 
based  on  a  compelling  need.  Id.  at  34,  n.5.  Thus,  in 
1980,  the  Commission  viewed  the  limited 
partnership  form  with  some  caution. 
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investment  adviser,  principal 
underwriter,  or  administrator  could  act 
in  its  capacity  as  such;  a  general  partner 
'  could  act  within  the  scope  of  his  or  her 
authority  as  delegated  by  the  board  of 
I  directors;  and  a  general  partner  could 
:  act  to  continue  the  business  of  the 

I  limited  partnership  investment  company 

[  when  no  director  general  partners 

I  remain.  Third,  the  limited  partnership 
investment  company  and  its  director 
general  partners  must  take  whatever 
steps  are  necessary  to  assure  that  the 
limited  partners'  transferees  are  able  to 
exercise  all  of  the  rights  of  shareholders 
under  the  Act.  Fourth,  a  general  partner 
could  not  withdraw  from  the  partnership 
or  reduce  its  partnership  interest,  if  such 
withdrawal  or  reduction  would  cause 
the  limited  partnership  investment 
company  to  lose  its  partnership  tax 
classification,  except  on  one  year’s 
notice,  or  unless  such  partner  were  the 
company's  investment  adviser  and  the 
company  had  terminated  the  advisory 
contract. 

These  requirements  are  intended  to 
assure  that  general  partners  who  receive 
the  benefit  of  the  rule’s  exemption  are 
accountable  to  the  limited  partnership 
investment  company  and  its  investors  to 
the  same  degree  as  are  corporate 
directors.  In  addition,  the  requirements 
should  assure  that  limited  partners  have 
essentially  the  same  protection  that  they 
would  have  were  they  shareholders  of  a 
corporation.*® 

1.  Scope  of  the  Proposed  Rule 

a.  Other  provisions  of  act  still  apply. 
The  Preliminary  Note  to  the  proposed 
rule  provides  that  reliance  on  the  rule 
does  not  exempt  an  investment 
company  from  any  other  requirement  of 
the  Act,  or  exempt  a  general  partner  that 
is  an  interested  person  under  any  other 
provision.  The  purpose  of  the 
Preliminary  Note  is  twofold.  First,  past 
exemptive  orders  under  section  2(a)(19] 
contained  a  number  of  requirements 
intended  primarily  to  alert  applicants  to 
various  provisions  of  the  Act  so  that  the 
applicants  would  not  inadvertently 
violate  these  provisions  or  believe  they 


**  Many  investment  companies  have  organized  as 
business  trusts.  Business  trusts,  like  limited 
partnerships,  generally  are  not  required  by  state  law 
to  provide  investors  with  all  of  the  rights  that 
corporate  shareholders  have.  For  example,  typically 
trustees  can  terminate  the  business  trust  without 
shareholder  approval,  shareholders  do  not  enfoy 
statutory  limited  liability,  and  annual  meetings  are 
not  required.  See  generally,  Sheldon  A.  {ones.  The 
Massachusetts  Business  Trust  and  Registered 
Investment  Companies,  13  DeL  ).  Coip.  L.  421, 453, 
and  458  (1988).  In  order  to  satisfy  the  requirements 
of  the  and  attract  investors,  however,  business 
trusts  have  voluntarily  adopted  many  attributes  of 
corporations. 


were  exempt  from  them.*®  The  proposed 
rule  has  not  incorporated  most  of  these 
requirements,  but  the  Preliminary  Note 
is  intended  to  remind  companies  and 
their  sponsors  of  the  Act’s  other 
requirements.  Second,  the  Note  is 
intended  to  make  plain  that  the  other 
provisions  of  section  2(a](19)  still  apply, 
and  thus  a  director  general  partner 
cannot  rely  on  the  rule  if  he  or  she  is 
“interested”  other  than  by  being  a 
partner  or  copartner.®* 

b.  Scope  of  exemption  for  director 
general  partners,  TTie  introductory 
paragraph  of  the  proposed  rule  provides 
that  a  general  partner  serving  as  a 
director  of  a  limited  partnership 
investment  company  would  not  be 
deemed  an  “interested  person”  of  the 
company,  or  of  its  investment  adviser,  or 
principal  underwriter,®*  solely  because 
of  the  director  general  partner’s  status 
as  (i)  a  general  partner  of  the  company, 
or  (ii)  a  copartner  in  the  company  with 
the  adviser  or  underwriter,  if  four 
conditions  are  met.  Because  the 
proposed  rule  is  intended  to  allow  those 
general  partners  who  serve  as 
“directors”  of  the  limited  partnership 
investment  company  to  be  deemed 
independent,  the  exemption  is  only 
available  to  general  partners  who  in  fact 
function  as  directors.  In  addition, 
typically  director  general  partners  are 
interested  persons  of  the  limited 
partnership  investment  company  not 
only  because  of  their  status  as  general 
partners,  but  also  because  they  are 
copartners  with  the  investment  adviser 
and/or  principal  underwriter  general 
partners.®®  The  proposed  rule  does  not 
exempt  a  director  general  partner  who 
inde|>endently  is  an  interested  person  by 
virtue  of  being  a  copartner  of  the 
investment  adviser  or  underwriter 
general  partners  in  a  separate  venture. 

c.  Application  to  BDCs  and  registered 
Management  companies.  Paragraph 
(b)(3]  of  the  proposed  rule  defines  the 
term  “Limited  Partnership  Investment 


See  note  19  supra  and  accompanying  text. 

For  example,  if  a  director  general  partner  also 
were  an  employee  of  the  investment  adviser,  he  or 
she  would  not  be  exempt  under  the  proposed  rule 
because  of  his  or  her  status  as  an  affiliated  person, 
and  thus  an  interested  person,  of  the  investment 
adviser. 

**  Section  lS(c)  requires  that  a  majority  of 
directors  who  are  not  interested  persons  of  the 
investment  adviser  or  underwriter  must  approve  the 
advisory  and  underwriting  agreements.  Since  every 
general  partner  of  a  limited  partnership  investment 
company  is  an  interested  person  of  the  investment 
company's  investment  adviser  and  underwriter 
(assuming,  as  is  usually  the  case,  that  they  ere  also 
general  partners  of  the  limited  partnership 
Investment  company),  the  advisory  and 
underwriting  agreements  could  not  be  approved 
without  an  exemption. 

*•  See  sections  2(a)(3)(D),  2(a)(19)(B)(i),  and 
2(a)(19)(A)(iii).  See  also  sufxa  note  9. 


Company”  to  mean  “a  registered 
management  company  or  a  business 
development  company  that  is  organized 
as  a  limited  partnership  under  state  law 
and  for  federal  income  tax  purposes.” 

The  rule  would  apply  to  both  BDCs  and 
registered  management  companies;  the 
Commission  has  received  and  granted 
requests  for  relief  from  section  2(a)(19) 
from  both  types  of  investment 
companies.®* 

2.  Director  General  Partners  Must  Be 
Natural  Persons 

Paragraph  (a)(l]  of  the  proposed  rule 
provides  that  only  general  partners  who 
are  natural  persons  shall  serve  as 
directors  of  limited  partnership 
investment  companies.  General  partners 
that  are  not  natural  persons  (such  as  the 
investment  adviser,  principal 
imderwriter,  or  administrator)  may  not 
serve  as  directors;  otherwise,  directors 
could  use  shell  corporations  to  insulate 
themselves  from  liability.®®  In  addition, 
directors  of  a  corporation  must  be 
natural  persons.  Since  the  proposed  rule 
creates  an  exemption  for  general 
partners  who  fimction  like  directors  of  a 
corporation,  the  director  general 
partners  should  also  be  natural  persons. 

Some  have  argued  that  the  potential 
liability  of  general  partners  to  creditors 
discourages  many  qualified  individuals 
from  serving  as  directors.®*  The 
Commission  requests  comment  on 
whether  corporations  or  other  entities 
should  be  permitted  to  serve  as  directors 
of  limited  partnership  investment 
companies,  and  how  the  issue  of 
insulation  from  Hduciary  obligations 
may  be  addressed. 

Proposed  paragraph  (a)(l]  also 
requires  general  partners  qualifying  for 
the  exemption  to  function  as  directors 
and  assume  all  of  the  responsibilities 


*♦  Since  1988.  seventeen  of  twenty  exemptive 
orders  under  section  2(a)(19)  have  been  for  BDCs. 

In  addition,  the  Division  has  indicated  that, 
since  a  corporation  can  only  act  through  natural 
persons,  it  cannot  perform  the  functions  of  a 
director.  Rather,  those  persons  who  perform  the 
director  functions  for  the  corporation — its 
directors — would  be  deemed  to  be  the  true 
directors.  See  Murphy  Favre,  supra  note  5.  This,  in 
turn,  would  cause  a  violation  of  section  16(3)  of  the 
Act  (15  U.S.C.  80a-16(a)).  which  prohibits  any 
person  from  serving  as  a  director  of  a  registered 
investment  company  unless  elected  by  the 
shareholders  of  the  investment  company,  since  the 
“real"  directors — the  directors  of  the  corporation — 
would  not  have  been  so  elected.  See  Integrated 
Resources,  supra  note  5. 

*■  Nevertheless,  many  limited  partnerships  have 
registered  or  elected  to  be  investment  companies 
under  the  Act.  Perhaps  individuals  are  not 
dissuaded  from  serving  as  directors  because, 
compared  to  industrial,  manufacturing,  or  retail 
concerns,  an  investment  company  has  fewer  debts. 
The  greatest  creditor  concern  in  the  invesiment 
company  context  may  be  liability  for  law  suits. 
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and  obligations  imposed  by  the  Act  on 
directors  who  are  not  interested 
persons.  In  effect,  paragraph  (a)(1) 
requires  that  the  director  general 
partners  act  only  as  a  board  of  directors, 
and  not  individually.  Thus,  each  director 
general  partner  will  have  only  one  vote, 
and  the  company  must  act  by  majority 
vote  of  all  the  directors,  at  a  meeting  or 
by  written  consent,  except  as  the  Act 
otherwise  provides. 

Finally,  paragraph  (a)(1)  would  not 
allow  limited  partners  to  serve  as 
directors.  Limited  partners  generally 
enjoy  limited  liability  under  state  law, 
just  like  corporate  shareholders,  unless 
they  exercise  "control"  over  the  limited 
partnership.®* 

3.  A  General  Partner  May  Not  Act 
Individually  to  Bind  the  Partnership 
Except  in  Limited  Circumstances 

Paragraph  (a)(2)  would  prohibit  any 
general  partner  from  acting  individually 
on  behalf  of,  or  binding,  the  limited 
partnership  investment  company,  except 
in  the  circumstances  enumerated  in  the 
proposed  rule.  The  reason  for 
circumscribing  the  authority  of  any 
general  partner — which  includes 
director  general  partners,  other  general 
partners  who  are  natural  persons  but 
not  directors,  and  general  partners  who 
are  not  natural  persons — to  bind  the 
limited  partnership  investment  company 
is  that  under  many  partnership  laws, 
absent  a  contrary  provision  in  the 
partnership  agreement,  each  general 
partner  has  the  actual  authority  to  bind 
the  partnership.®®  This,  of  course,  may 
add  a  risk  for  investors  in  limited 
partnerships  that  is  not  present  in  the 
case  of  corporations,  where  the 
directors  may  act  only  as  a  group.  The 
proposed  rule  would  reduce  this  risk  by 
requiring  that  the  partnership  agreement 
contain  a  provision  removing  the 
general  partners’  actual  authority  to 
bind  the  partnership. 

Paragraph  (a)(2)  provides  three 
exceptions  to  this  limitation.  First,  in 
their  capacity  as  an  investment  adviser, 
principal  underwriter,  or 
administrator,*®  general  partners  may 


See,  eg.,  Vance.  Sanders  Exchange  Fund,  supra 
note  14.  See  also  Vance.  Sanders  Municipal  Bond 
Fund.  Ltd.,  and  Fidelity  Government  Securities 
Fund.  Ltd.,  supra  note  15. 

**  Eg.,  Del.  Code  Ann.  tit.  6.  section  17-303(a) 
(1990)  {  A  limited  partner  is  not  liable  for  the 
obligations  of  a  limited  partnership  unless  he  is  also 
a  general  partner  or,  in  addition  to  the  exercise  of 
his  rights  and  powers  as  a  limited  partner,  he 
participates  in  the  control  of  the  business."). 

*•  See,  eg..  Cal.  Corp.  Code,  section  15009(1) 
(West  1991).  and  Cal.  Corp.  Code,  $$  15618. 15643(a) 
(West  1991). 

**’  As  used  in  the  rule,  "administrator"  refers  to 
any  separate  entity  performing  administrative 
services  for  the  limited  partnership  investment 


bind,  and  act  on  behalf  of  the  limited 
partnership  investment  company,  to  the 
extent  provided  in  their  agreements  with 
the  company,  and  in  the  ordinary  course 
of  business. 

Second,  a  general  partner  could  act 
within  the  scope  of  his  or  her  authority 
as  delegated  by  the  board  of  directors. 
This  exception  is  intended  to  permit  the 
board  to  delegate  to  a  general  partner 
duties  that  typically  would  be  performed 
by  the  officers  of  corporations,  such  as 
negotiating  and  executing  lease 
agreements. 

Third,  where  no  director  general 
partners  remain,  the  remaining  general 
partners  need  to  have  the  authority  to 
call  a  meeting  of  the  limited  partners  to 
determine  whether  to  continue  the 
business  of  the  partnership.  If  the 
business  of  the  partnership  is  to  be 
continued,  they  must  be  able  to  arrange 
for  the  election  of  new  director  general 
partners,  and  carry  on  the  business  of 
the  limited  partnership  investment 
company  to  the  same  extent  as  director 
general  partners  until  new  director 
general  partners  are  elected.  In  this 
situation,  the  general  partners  may  act 
on  behalf  of  the  limited  partnership 
investment  company,  but  only  for  such 
limited  time  as  the  Act  permits  to  fill 
director  vacancies.  For  a  registered 
management  company,  this  would  be  a 
maximum  of  sixty  days;  **  for  a  BDC, 
this  would  be  a  maximum  of  ninety 
days.*® 

4.  Rights  of  Transferees  of  Limited 
Partnership  Interests 

Paragraph  (a)(3)  requires  that  the 
limited  partnership  investment  company 
take  whatever  steps  are  necessary  so 
that  transferees  of  limited  partnership 
interests  have  all  of  the  rights,  including 
the  voting  rights,  of  limited  partners.  In 
contrast  to  the  situation  when  a 
shareholder  of  a  corporation  transfers 
its  interest,  a  transferee  of  a  limited 
partnership  interest  does  not  necessarily 
or  automatically  assume  or  succeed  to 
all  of  the  voting  rights  of  the  transferor. 
Many  states  provide  that  a  transferee  of 
a  limited  partnership  interest  only 
becomes  a  limited  partner  if  the 
partnership  agreement  so  provides  or  all 
the  partners  consent.*®  The  rule 
expressly  requires  that  the  partnership 
agreement  contain  such  provisions. 

Prior  exemptive  orders  have  imposed 
a  number  of  other  requirements  that  are 
not  incorporated  in  the  proposed  rule. 


company:  typically,  the  investment  adviser,  or  an 
affiliate  of  the  adviser,  provides  these  services. 
Section  16(a|. 

**  Section  S6(b). 

“  See.  eg..  Cal.  Corp.  Code,  section  15674  (West 
1991);  Del.  Code  Ann.  tit.  6.  section  17-704  (1990). 


For  example,  in  the  past  the  Commission 
has  required  that  the  partnership  obtain 
an  opinion  of  counsel  that  the  Act's 
shareholder  voting  rights,  when 
exercised  by  the  limited  partners,  would 
not  subject  the  limited  partners  to 
liability  as  general  partners  under  state 
law.**  This  requirement  does  not  appear 
to  be  necessary.  Clearly,  sponsors  have 
ample  incentive  and  opportunity  to 
organize  and  operate  partnerships  so 
that  the  Act  is  not  violated  and  limited 
liability  is  preserved.  In  addition, 
potential  shareholder  liability,  however 
remote  as  a  practical  matter,  w'ould  be  a 
matter  for  disclosure  if  material.** 
Moreover,  the  proposed  rule  would  not 
preclude  a  limited  partnership 
investment  company  from  voluntarily 
obtaining  an  opinion  of  counsel. 

The  proposed  rule  also  does  not 
require,  as  past  orders  have,  that  the 
partnership  indemnify  any  limited 
partner  that  is  sued  to  satisfy  an 
obligation  of  the  partnership,  and/or 
include  in  all  material  contracts  with 
third  parties  a  provision  that  claims  of 
creditors  are  limited  to  assets  of  the 
limited  partnership  investment 
company.*®  These  requirements  were 
designed  to  protect  the  limited  partners 
in  the  event  that  they  should  be  deemed 
to  have  lost  their  limited  liability  under¬ 
state  law  because  of  the  exercise  of  the 
rights  conferred  on  them  by  the  Act.  The 
Commission  does  not  believe  that  these 
requirements  need  to  be  included  in  the 
proposed  rule.  The  Commission, 
however,  observes  that  it  is  customary 
practice  for  business  trusts  to  include  a 
provision  in  all  material  contracts 
jimiting  the  liability  of  the  investors.*® 
Accordingly,  the  Commission 
specifically  requests  comment  on 
whether  it  should  require  limited 
partnership  investment  companies  to 
indemnify  limited  partners  that  lose 
their  limited  liability,  and/or  include  in 
all  material  contracts  a  provision 
restricting  claims  of  creditors  to  assets 
of  the  partnership. 

5.  Tax  Considerations 

Many,  if  not  most,  limited  partnership 
investment  companies  seek  ruling 
requests  from  the  Internal  Revenue 
Service  (the  “IRS")  that  they  will  be 
classified  as  a  partnership  for  federal 


**  See.  eg..  Panther  Partners.  L.P..  supra  note  2. 

♦*  See  sections  11. 12.  and  17  of  the  Securities  Act 
of  1933  (15  U.S  C.  77k.  771.  77q|  and  section  10(b)  of 
the  Securities  Exchange  Act  of  1934  (15  U.S.C. 

7Bi(b))  and  rule  lOb-5  thereunder  (17  CFR  240.10B- 
5). 

**  See.  e.g;  Vance.  Sanders  Municipal  Bond  Fund, 
Ltd.,  and  Fidelity  Covemment  Securities  Fund  Ltd., 
supra  note  15. 

See.  eg.,  (ones,  supia  note  29.  at  443. 
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income  tax  purposes.  In  order  for  the 
IRS  to  consider  such  a  ruling  request, 
however,  the  general  partnership  as  a 
group  must  hold  at  least  one  percent  (or 
lesser  amounts  if  total  partnership 
interests  exceed  $50  million]  of  the 
interests,  including  limited  partnership 
interests,  in  each  material  item  of 
partnership  income,  gain,  loss, 
deduction,  or  credit  (the  “Federal  Tax 
Status  Contribution"  or  "Contribution”) 
at  all  times  during  the  existence  of  the 
partnership,  and  the  partnership 
agreement  must  expressly  so  provide.*® 
Typically,  the  investment  adviser 
general  partner  holds  all  or  most  of  the 
Federal  Tax  Status  Contribi'tion,  but 
other  general  partners  may  contribute  as 
well.  (The  general  partners  that  hold  all 
or  part  of  the  Federal  Tax  Status 
Contribution  are  referred  to  herein  as 
“Contributing”  general  partners.)  A 
Contributing  investment  adviser  general 
partner  may  have  great  influence  over  a 
limited  partnership  investment  company 
because  its  withdrawal  from  the  general 
partnership  or  reduction  of  its  Federal 
Tax  Status  Contribution  could 
jeopardize  the  company’s  partnership 
tax  classification.  Of  course,  any 
Contributing  general  partner,  in  theory, 
has  a  degree  of  influence  over  the 
company. 

Paragraph  (a)(4)  would  not  allow  a 
Contributing  general  partner  to 
withdraw  or  reduce  its  Contribution, 
without  giving  one  year’s  prior  written 
,  notice  to  the  Limited  Partnership 
Investment  Company,  if  so  doing  would 
cause  the  company  to  lose  its 
partnership  tax  classification.  Paragraph 
(a)(4)  would  not  prohibit  a  Contributing 
general  partner  from  withdrawing  if  the 
partner’s  Contribution  obligation  were 
assumed  by  one  of  the  remaining 
general  partners  or  by  a  successor 
general  partner.  In  addition,  the 
prohibition  would  not  apply  where  the 
!  Contributing  general  partner  is  the 

company’s  investment  adviser  and  the 
company  terminates  its  advisory 
agreement  with  such  general  partner. 
These  provisions  are  intended  to  allow 
Contributing  general  partners  to 
j  withdraw  from  the  partnership  under 

i  circumstances  that  will  not  harm 

!  investors. 

I  The  Commission  requests  comment  on 

I  whether  the  proposed  rule  should 
restrict  the  ability  of  a  Contributing 
*  general  partner  to  reduce  its 

I  Contribution  or  to  withdraw.  The 

Commission  also  specifically  requests 
comment  on  whether  paragraph  (a)(4)  of 
the  proposed  rule  should  be  narrowed  to 
[  include  only  general  partners  who  have 


IRS  Rev.  Proc-  86-12.  section  4. 


an  advisory  relationship  with  the 
company  on  the  theory  that  the 
investment  adviser  is  likely  the  only 
general  partner  with  an  incentive  to 
exert  influence  through  its  Federal  Tax 
Status  Contribution.  Finally,  the 
Commission  requests  comment  on 
whether  paragraph  (a)(4)  of  the  rule 
should,  as  proposed,  permit  Contributing 
general  partners  to  withdraw  as  general 
partners  or  reduce  their  contribution 
upon  one  year’s  written  notice,  or  some 
other  period  of  time,  in  the  event  that 
such  Contributing  general  partners 
cannot  find  a  general  partner  or  partners 
to  assume  their  Federal  Tax  Status 
Contributions. 

The  proposed  rule  does  not 
incorporate  other  tax-related 
requirements  of  past  exemptive  orders. 
For  example,  the  Commission  has 
required  that  applicants  provide  a 
compelling  tax  or  other  justification  for 
needing  the  limited  partnership  form.*® 
This  has  been,  in  part,  because  the 
Commission  believed  that  the  corporate 
form  provided  more  certain  rights  for 
investors  than  the  limited  partnership 
form.*®  Accordingly,  the  Commission 
only  permitted  investment  companies  to 
organize  as  limited  partnerships  if  they 
could  make  a  strong  case  that  investors 
would  receive  benefits  not  otherwise 
available  and  complied  with  various 
other  requirements  imposed  for  the 
protection  of  investors. 

Proposed  rule  2al9-2  does  not  require 
limited  partnership  investment 
companies  to  justify  their  organization 
as  limited  partnerships.  The 
requirements  that  the  Commission  has 
imposed  over  the  years  in  granting  relief 
from  section  2(a)(19) — the  essential  ones 
having  been  retained  in  the  proposed 
rule — have  provided  appropriate 
safeguards.  Furthermore,  Congress 
clearly  contemplated  that  BDCs  would 
organize  in  limited  partnership  form,*’ 


**See  also  1960  House  Report,  supra  note  1,  at  34, 
n.5  ("(t)he  Committee  understands  that  the 
Commission,  presently,  does  not  favor  the  issuance 
of  such  orders  unless  an  applicant  can  make  a 
compelling  case  that  Umited  partnership  status  is 
essential  to  its  proposed  operations.”). 

"‘See  1980  House  Report,  supra  note  1,  at  34,  n.5 
("the  Commission  apparently  believes  the  corporate 
form  provides  more  certain  rights  and  remedies  to 
investors  *  *  *.”). 

“  See,  e.g.,  section  56(a]  which  refers  to  a 
"business  development  company's  directors  or 
general  partners  *  *  (emphasis  supplied).  See 
also  1960  House  Report  supra  note  1.  at  34,  n.5 
("this  legislation  (the  1980  Amendments)  explicitly 
recognizes  the  possibility  that  a  business 
development  company  could  be  organized  as  a 
limited  partnership."). 


and  there  are  other  provisions 
suggesting  that  Congress  also 
envisioned  non-BDC  investment 
companies  in  partnership  form.*® 
Nonetheless,  the  Commission  requests 
that  commenters  address  whether  the 
limited  partnership  form  should  be  used 
only  by  investment  companies  that  have 
a  tax  or  other  business  need,  and  what 
today  might  induce  an  investment 
company  to  organize  in  limited 
partnership  form.  In  addition,  the 
Commission  requests  comment  on 
whether  adoption  of  the  rule  will  result 
in  an  increase  in  the  number  of  funds 
operating  as  limited  partnerships. 

Finally,  the  deflnition  of  “Limited 
Partnership  Investment  Company”  in 
paragraph  (b)(2]  of  the  proposed  rule 
requires  that  a  company  be  "organized 
as  a  limited  partnership  *  *  *  for 
federal  income  tax  purposes.”  The 
Commission  requests  comment  on 
whether  the  proposed  rule  should 
further  require  that  a  Limited 
Partnership  Investment  Company 
actually  be  classifled  as  a  partnership 
for  federal  income  tax  purposes  for  the 
exemption  to  be  available.** 

6.  Dissolution  of  the  Limited  Partnership 

Under  many  partnership  laws,  the 
withdrawal  of  a  general  partner  can 
cause  dissolution  of  a  limited 
partnership  unless:  (i)  At  least  one  other 
general  partner  remains,  the  partnership 
agreement  permits  the  remaining  general 


"See.  e.g.,  section  2(a)(3)(0)  (deHning  "affiliated 
person"  to  include  partners  and  copartners);  section 
2(a)(8)  (15  U.S.C.  80a-2(a)(8))  (defining  "company” 
to  include  a  "partnership").  See  also  SEC,  Report  on 
the  Public  Policy  Implications  of  Investment 
Company  Growth,  H.R.  Rep.  No.  2337,  89th  Cong..  2d 
Sess.  33  (1966)  (hereinafter  PPI  Report)  (stating  that 
the  "range  of  possible  legal  forms  (of  an  investment 
company  under  the  Act)  includes  partnerships"), 
and  PPI  Report  at  33  n.4  (comparing  business  trusts, 
partnerships,  and  corporations). 

"The  proposed  rule  does  not  require,  as  past 
section  2(a)(19)  orders  have,  that  the  limited 
partnership  obtain  an  opinion  of  counsel  or  an  IRS 
ruling,  stating  that  the  investment  company  will  be 
taxed  as  a  partnership  for  federal  income  tax 
purposes.  See  applications  and  orders  cited  supra 
notes  2,  5, 14.  and  15. 

In  addition,  some  past  orders  have  required  that  if 
the  partnership  is  or  becomes  authorized  to  make 
in-kind  distributions  of  portfoUo  securities  to  its 
partners,  no  such  in-kind  distributions  will  be  made 
until  such  time  as  the  partnership  has  obtained  a 
no-action  letter  from  the  staff  of  the  Commission  or, 
alternatively,  has  obtained  an  order  pursuant  to 
section  206A  of  the  Advisers  Act  (15  U.5.C  80b-6a) 
permitting  such  distribution,  see.  e.g..  The  Multiple 
Advisers  Fund,  LP^  supra  note  2.  Also,  some  orders 
have  required  the  partnership  to  obtain  an  opinion 
of  counsel  that  the  distributions  and  allocations 
provided  for  in  the  partnership  agreement  are 
permissible  under  section  205  (15  U.S.C.  80b-S)  and 
rule  205-3  of  the  Advisers  Act  (17  CFR  275.205-3) 
and  section  15(a)  of  the  Act.  See,  e.g..  Panther 
Partners,  LP.,  supra  note  2.  The  Commission  has  not 
included  these  requirements. 
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partner  to  carry  on  the  business  of  the 
partnership,  and  the  remaining  general 
partner  does  so;  or  (ii)  all  the  partners 
agree  to  continue  the  partnership.®*  In 
most  limited  partnership  investment 
companies,  obtaining  the  consent  of  all 
the  partners  would  be  extremely 
burdensome.  Thus,  if  the  partnership 
agreement  does  not  permit  the 
remaining  general  partners  to  carry  on 
the  business,  withdrawal  of  a  general 
partner  could  cause  dissolution.  The 
Commission  requests  comment  on 
whether  rule  2al9-2  should  require  that 
partnership  agreements  provide  that  the 
remaining  general  partners  shall 
continue  the  business  of  the  limited 
partnership,  or  restrict  the  ability  of  the 
general  partners  to  withdraw  if  doing  so 
would  effect  a  dissolution. 

B.  Proposed  Rule  2a3-l 

Proposed  rule  2a3-l  would  codify  the 
orders  that  the  Commission  has  issued 
to  exempt  from  the  definition  of 
“affiliated  person"  in  section  2(a](3) 
investors  that  are  “affiliated  persons" 
under  section  2(a)(3)(D)  solely  because 
of  their  status  as  limited  partners  of  a 
limited  partnership  investment 
company.  The  rule  would  treat  limited 
partners  like  shareholders  and  permit  a 
limited  partnership  investment  company 
to  engage  in  transactions  with  its  limited 
partners  and  their  affiliated  persons,  to 
the  same  extent  as  if  the  investment 
company  w'ere  organized  as  a 
corporation.  Thus,  registered 
management  companies  and  BDCs 
organized  as  limited  partnerships  would 
no  longer  need  to  obtain  exemptive 
orders. 

As  the  Preliminary  Note  to  the 
proposed  rule  states,  reliance  on  the  rule 
would  not  exempt  a  limited  partner  that 
is  an  affiliated  person  by  virtue  of  any 
other  provision  of  the  Act.  Thus,  for 
example,  if  a  limited  partner  directly  or 
indirectly  owns,  controls,  or  holds  with 
the  power  to  vote,  five  percent  or  more 
of  the  outstanding  voting  securities  of 
the  limited  partnership  investment 
company,  tlie  investment  adviser,  or  the 
principal  underwriter,  the  limited 
partner  would  be  an  affiliated  person  of 
such  person  under  section  2(a)(3)(A), 
notwithstanding  this  proposed  rule.  This 
is  consistent  with  the  treatment  afforded 
shareholders. 

III.  Cost/Benefit  of  Proposed  Action 

Proposed  rules  2al9-2  and  2a3-l 
would  not  impose  any  significant 
burdens  on  investment  companies. 

These  rules  would  benefit  investment 
companies  desiring  to  organize  as 

”See.  e.g.,  Del.  Code  Ann.  Ut.  6,  85  17-801. 17-402 
(1990). 


limited  partnerships  by  reducing  the 
costs  and  delays  that  they  would 
otherwise  incur  by  virtually  eliminating 
the  need  to  file  exemptive  applications. 
Additionally,  the  Commission  would 
benefit  because  its  stafi  would  need  to 
review  very  few  applications  for 
exemptive  relief.  Comment  is  requested, 
however,  on  these  matters  and  on  the 
costs  or  benefits  of  any  other  aspect  of 
the  proposed  actions.  Commenters 
should  submit  estimates  of  any  costs 
and  benefits  perceived,  together  with 
any  supporting  empirical  evidence 
available. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  h@s  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  rules  2al9-2  and  2a3-l.  The 
Analysis  explains  that  proposed  rules 
2al9-2  and  2a3-l  would  permit 
registered  management  companies  and 
DDCs  satisfying  the  requirements  of  the 
proposed  rules  to  organize  and  operate 
under  the  Act  as  limited  partnerships, 
without  needing  to  obtain  exemptive 
relief.  It  states  that  the  proposed  rules 
are  intended  to  reduce  significantly  the 
number  of  exemptive  applications  filed 
with  the  Commission  in  this  area,  and 
continue  to  maintain  the  highest  level  of 
investor  protection.  It  also  states  that 
the  proposed  rules  contain  no  reporting 
or  recordkeeping  requirements.  To  the 
extent  that  the  proposed  rules  would 
eliminate  the  need  for  limited 
partnership  investment  companies  to  file 
applications  seeking  exemptions  from 
sections  2(a)(19)  and  2(a)(3)(D)  of  the 
Act,  they  will  reduce  the  costs  incurred 
by  smaller  entities  in  preparing  and 
filing  exemptive  applications.  The 
Commission  considered  a  number  of 
significant  alternatives  to  the  proposed 
rules,  including  imposing  fewer 
requirements  for  small  entities,  but 
prefers  the  proposed  approach  because 
it  eliminates  unnecessary  burdens  while 
preserving  adequate  investor  protection. 
A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Edward  J.  Rubenstein,  Esq.  or 
Diane  C.  Blizzard,  Esq.,  both  at  Mail 
Stop  10-4,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549, 

V.  Statutory  Authority 

The  Commission  is  proposing  rules 
2al9-2  and  2a3-l  under  the  exemptive 
and  rulemaking  authority  set  forth  in 
sections  6(c)  and  38(a)  (15  U.S.C.  80a- 
6(c),  -37(a))  of  the  Investment  Company 
Act  of  1940.  The  authority  citations  for 
these  actions  precede  the  text  of  the 
actions. 


List  of  Subjects  in  17  CFR  Part  270 

Investment  Companies,  Reporting  and 
Recordkeeping  Requirements,  Securities 

VI.  Text  of  Proposed  Rules 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows; 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37. 
BOa-39  unless  otherwise  noted; 

2.  By  adding  §  270.2a3-l  to  read  as 
follows: 

§  270.2a3-1  Investment  Company  Limited 
Partners  Not  Deemed  Affiliated  Persons. 

Preliminary  Note  to  §  270.2a3-l:  This 
S  270.2a3-l  exempts  from  the  definition  of 
affiliated  person  in  section  2(a)(3)  (15  U.S.C. 
80a-2(a)(3))  those  limited  partners  of 
investment  companies  o.'^anized  in  limited 
partnership  form  that  are  affiliated  persons 
solely  because  they  are  partners  under 
section  2(a)(3)P)  (15  U.S.C.  80a-2(a)(3)(D)). 
Reliance  on  this  §  270.2a3-l  does  not  exempt 
a  limited  partner  that  is  an  affiliated  person 
by  virtue  of  any  other  provision. 

No  limited  partner  of  a  registered 
management  company  or  a  business' 
development  company,  organized  as  a 
limited  partnership  and  relying  on 
§  270.2al9-2,  shall  be  deemed  to  be  an 
affiliated  person  of  such  company,  or 
any  other  partner  of  such  company, 
solely  by  reason  of  being  a  limited 
partner  of  such  company. 

3.  By  adding  §  270.2al9-2  to  read  as 
follows: 

§  270.2a  1 9-2  Investment  company  general 
partners  not  deemed  Interested  persons. 

Preliminary  Note  to  S  270.2al9-2:  This 
§  270.2al9-2  conditionally  exempts  from  the 
definition  of  interested  person  in  section 
2(a)(19]  (15  U.S.C.  80a-2(a)(19))  general 
partners  of  investment  companies  organized 
in  limited  partnership  form.  Compliance  with 
the  conditions  of  this  §  270.2al9-2  does  not 
relieve  an  investment  company  of  any  other 
requirement  of  this  Act,  or  exempt  a  general 
partner  that  is  an  interested  person  by  virtue 
of  any  other  provision. 

(a)  Director  general  partners  not 
deemed  interested  persons.  A  general 
partner  serving  as  a  director  of  a 
Limited  Partnership  Investment 
Company  shall  not  be  deemed  to  be  an 
interested  person  of  such  company,  or 
any  investment  adviser  of,  or  principal 
underwriter  for,  such  company,  solely 
by  reason  of  being  a  partner  of  the 
Limited  Partnership  Investment 
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Company,  or  a  copartner  in  the  Limited 
Partnership  Investment  Company  with 
any  investment  adviser  of,  or  principal 
underwriter  for,  the  company,  provided 
that  the  Limited  Partnership  Agreement 
contains  in  substance  the  following: 

(1)  Only  general  partners  who  are 
natural  persons  shall  serve  as,  and 
perform  the  functions  of,  directors  of  the 
Limited  Partnership  Investment 
Company. 

(2)  A  general  partner  shall  not  have 
the  authority  to  act  individually  on 
behalf  of,  or  to  bind,  the  Limited 
Partnership  Investment  Company, 
except: 

(i)  In  such  person's  capacity  as 
investment  adviser,  principal 
underwriter,  or  administrator; 

(ii)  Within  the  scope  of  such  person’s 
authority  as  delegated  by  the  board  of 
directors;  or 

(iii)  In  the  event  that  no  director  of  the 
company  remains,  to  the  extent 
necessary  to  continue  the  Limited 
Partnership  Investment  Company,  but 
only  for  such  limited  periods  as 
permitted  under  the  Act  to  fill  director 
vacancies. 

(3)  The  assignees,  transferees,  and 
successors  of  the  limited  partners  of  the 
Limited  Partnership  Investment 
Company  shall  have  all  of  the  rights 
afforded  shareholders  under  the  Act. 

(4)  A  general  partner  shall  not 
withdraw  from  the  Limited  Partnership 
Investment  Company  or  reduce  its 
Federal  Tax  Status  Contribution  without 
giving  one  year’s  prior  written  notice  to 

j  the  Limited  Partnership  Investment 

[  Company,  if  such  withdrawal  or 

reduction  would  cause  the  company  to 
j  lose  its  partnership  tax  classification. 

I  This  paragraph  (a](4]  shall  not  apply 
;  where  the  general  partner  is  an 

investment  adviser  and  the  company 
f  terminates  its  advisory  agreement  with 

j  such  general  partner. 

.  (b)  Definitions. — (1)  Federal  Tax 

I  Status  Contribution  shall  mean  the 

;  interest  (including  limited  partnership 

interest)  in  each  material  item  of 
partnership  income,  gain,  loss, 
deduction,  or  credit,  as  used  in  section  4 
,  of  the  Internal  Revenue  Service’s 

Revenue  Procedure  89-12,  or  any 
i  successor  provisions  thereto. 

I  (2)  Limited  Partnership  Investment 

\  Company  shall  mean  a  registered 

;  management  company  or  a  business 

development  company  that  is  organized 
as  a  limited  partnership  under  state  law 
and  for  federal  income  tax  purposes. 

(3)  Partnership  Agreement  shall  mean 
the  agreement  of  the  partners  of  the 
Limited  Partnership  Investment 
Company  as  to  the  affairs  of  the  limited 
partnership  and  the  conduct  of  its 
business. 


Dated:  July  28, 1992. 

By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-18360  Filed  8-5-92;  8:45  am] 
BILLING  cooe  801(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart  341 

[Docket  No.  91N-0323] 

RIN  0905-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-counter  Human  Use; 
Proposed  Amendment  of  Final 
Monograph  for  OTC  Bronchodilator 
Drug  Products;  Request  for  Additional 
Comments;  Extension  of  Comment 
Period 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  additional  comment; 
extension  of  comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  5, 1992,  the  comment  period  for 
the  notice  of  proposed  rulemaking 
amending  the  final  monograph  for  over- 
the-counter  (OTC)  bronchodilator  drug 
products  to  modify  the  wording  of  the 
drug  interaction  precaution  statement 
required  in  the  labeling  of  OTC 
bronchodilator  drug  products  containing 
sympathomimetic  amines  (57  FR  27662, 
June  19, 1992).  This  action  is  being  taken 
because  the  agency  would  like 
additional  comments  on  a  possible 
addition  to  the  proposed  drug 
interaction  precaution  statement.  This 
proposal  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
DATES:  Written  comments  by  October  5, 
1992. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  June  19, 1992  (57  FR 
27662),  FDA  published  a  notice  of 
proposed  rulemaking  to  amend  the  final 


monograph  for  OTC  bronchodilator  drug 
products  to  revise  the  drug  interaction 
precaution  statement  for  OTC 
bronchodilator  drug  products  containing 
sympathomimetic  amines  to  read;  “Do 
not  use  this  product  if  you  are  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression  or 
psychiatric  or  emotional  conditions], 
without  first  consulting  your  doctor.  If 
you  are  uncertain  whether  your 
prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
taking  this  product.”  The  closing  date 
for  comments  on  the  proposal  is  August 
18, 1992. 

In  the  notice  of  proposed  rulemaking, 
the  agency  discussed  the  history  of  the 
required  drug  interaction  precaution 
statement  and  the  reasons  for  revising 
its  wording.  The  agency  mentioned  that 
there  has  been  a  resurgence  in  the  use  of 
MAOI  drugs  after  a  period  of  decline  in 
the  1970’ s,  and  there  is  evidence  that 
MAOI  drugs  are  also  being  used  to  treat 
a  wider  variety  of  conditions,  such  as 
bulimia,  panic  disorders,  phobic 
disorders,  anxiety,  and  obsessive 
compulsive  disorder  (57  FR  27662). 
However,  the  use  of  MAOI  drugs  in 
hypertension  has  essentially  ceased. 

There  are  at  least  two  types  of 
monoamine  oxidase  (MAO)  enzymes: 
the  A  form  and  B  form.  The  two  forms 
are  characterized  by  differential 
substrate  profiles,  sensitivity  to 
inhibition  by  clorgeline,  and  anatomical 
locations.  MAO  A  preferentially 
deaminates  norepinephrine  and 
serotonin  (5-hydroxytryptamine  (5-HTl) 
and  is  sensitive  to  inhibition  by 
clorgeline.  MAO  A  is  the  unique  form 
located  in  intestinal  mucosa  and 
placenta  and  predominates  in  peripheral 
nerve  terminals.  In  contrast,  MAO  B 
preferentially  deaminates 
phenethylamine  and  benzylamine,  is 
inhibited  by  selegiline  but  not  clorgeline, 
and  is  the  unique  form  located  in 
platelets.  Both  MAO  A  and  MAO  B  are 
found  in  approximately  equal 
proportions  in  the  liver  and  brain. 

The  MAOI  drugs  marketed  in  the 
United  States  for  psychiatric  indications 
are  nonspecific.  They  irreversibly  inhibit 
both  MAO  A  and  MAO  B.  Selegiline  is  a 
relatively  selective  MAO  B  inhibitor 
indicated  for  use  in  Parkinson’s  disease 
treatment.  At  doses  greater  than  10 
milligrams  per  day  and,  perhaps,  at 
lower  doses  in  some  people,  selegiline’s 
selectivity  decreases.  Other,  apparently 
more  specific,  MAO  B  inhibitors  are 
now  under  development. 

The  agency  did  not  address  selegiline 
or  MAO  B  inhibitors  in  the  earlier 
proposal.  The  agency  has  not  received 
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any  reports  of  an  interaction  between 
selegiline  and  sympathomimetic  amines. 
The  agency  invites  any  interested 
person  with  knowledge  of  such  an 
interaction  having  occurred  to  provide 
that  information  to  the  agency. 

Because  of  the  relative  nature  of  the 
selectivity  of  selegiline,  the  lack  of 
knowledge  about  the  precise  mechanism 
of  the  MAOI-sympathomimetic  amine 
interaction,  and  a  lack  of  data  on  the 
effects  of  MAO  B  inhibitors  on  the 
pharmacokinetics  and  dynamics  of 
sympathomimetic  amines,  the  agency 
believes  there  is  a  need  to  consider 
whether  the  drug  interaction  precaution 
statement  should  be  expanded  to 
include  MAO  B  drugs  such  as  selegiline. 
If  the  warning  statement  were  to  be 
expanded,  it  would  be  revised  to  read: 
“Do  not  use  this  product  if  you  are 
taking  a  prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression, 
psychiatric  or  emotional  conditions,  or 
Parkinson's  disease),  without  first 
consulting  your  doctor.  If  you  are 
uncertain  whether  your  prescription 
drug  contains  an  MAOI,  consult  a  health 
professional  before  taking  this  product.” 

The  agency  is  inviting  specific 
additional  comments  on  whether,  from  a 
public  health  perspective,  it  would  be 
appropriate  to  expand  the 
bronchodilator  di^  interaction 
precaution  as  indicated  above.  In  order 
to  fully  consider  this  aspect  of  the 
proposed  labeling,  the  agency  is 
extending  the  comment  period  for  this 
notice  of  proposed  rulemaking  an 
additional  60  days. 

Interested  persons  may,  on  or  before 
October  5, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  possible 
expansion  of  the  drug  interaction 
precaution  statement  proposed  for  OTC 
bronchodilator  drug  products  containing 
sympathomimetic  amines.  Three  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this  document 
and  may  be  accompanied  by  a 
supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  July  29, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(ITt  Doc.  92-18618  Filed  8-6-92;  8:45  a.m.) 
BILUHO  CODE  4ie0-01-F 


21  CFR  Part  341 

[Docket  No.  76N-0S2N] 

RIN  0905-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the^ounter  Human  Use; 

Proposed  Amendment  of  Tentative 
Final  Monograph  for  OTC  Nasal 
Decongestant  Drug  Products;  Request 
for  Additional  Comments;  Extension  of 
Comment  Period 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  additional  comment; 
extension  of  comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  5, 1992,  the  comment  period  for 
the  notice  of  proposed  rulemaking 
amending  the  tentative  final  monograph 
for  over-the-counter  (OTC)  nasal 
decongestant  drug  products  to  modify 
the  drug  interaction  precaution 
statement  proposed  in  the  labeling  of 
OTC  oral  nasal  decongestant  drug 
products  containing  sympathomimetic 
amines  (57  FR  27658,  ]une  19, 1992).  This 
action  is  being  taken  because  the 
agency  would  like  additional  comments 
on  a  possible  addition  to  the  proposed 
drug  interaction  precaution  statement. 
This  proposal  is  part  of  the  ongoing 
review  of  OTC  dinig  products  conducted 
by  FDA. 

DATES:  Written  comments  by  October  5, 
1992. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  19, 1992  (57  FR 
27658),  FDA  published  a  notice  of 
proposed  rulemaking  to  amend  the 
tentative  final  monograph  for  OTC  nasal 
decongestant  drug  products  to  include 
the  following  drug  interaction 
precaution  statement  for  OTC  oral  nasal 
decongestant  drug  products  containing 
sympathomimetic  amines  to  read:  “Do 
not  take  this  product  if  you  are  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression  or 
psychiatric  or  emotional  conditions), 
without  Hrst  consulting  your  doctor.  If 


you  are  uncertain  whether  your 
prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
taking  this  product."  The  closing  date 
for  comments  on  the  proposal  is  August 
18, 1992.  In  the  Federal  Register  of  July 
30, 1992  (57  FR  33683),  FDA  published  a 
correction  that  changes  the  wording  of 
the  first  sentence  of  the  statement  to 
read,  "Drug  interaction  precaution.  Do 
not  use  this  product  if  you  are  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  *  * 

In  the  notice  of  proposed  rulemaking, 
the  agency  discussed  the  history  of  the 
drug  interaction  precaution  statement 
and  the  reasons  for  revising  its  wording. 
The  agency  mentioned  that  there  has 
been  a  resurgence  in  the  use  of  MAOI 
drugs  after  a  period  of  decline  in  the 
1970’s,  and  there  is  evidence  that  MAOI 
drugs  are  also  being  used  to  treat  a 
wider  variety  of  conditions,  such  as 
bulimia,  panic  disorders,  phobic 
disorders,  anxiety,  and  obsessive 
compulsive  disorder  (57  FR  27658). 
However,  the  use  of  MAOI  drugs  in 
hypertension  has  essentially  ceased. 

There  are  at  least  two  types  of 
monoamine  oxidase  (MAO)  enzymes: 
the  A  form  and  B  form.  The  two  forms 
are  characterized  by  differential 
substrate  profiles,  sensitivity  to 
inhibition  by  clorgeline,  and  anatomical 
locations.  MAO  A  preferentially 
deaminates  norepinephrine  and 
serotonin  (5-hydroxy tryptamine  [5-HT]) 
and  is  sensitive  to  i^ibition  by 
clorgeline.  MAO  A  is  the  unique  form 
located  in  intestinal  mucosa  and 
placenta  and  predominates  in  peripheral 
nerve  terminals.  In  contrast,  MAO  B 
preferentially  deaminates 
phenethylamine  and  benzylamine,  is 
inhibited  by  selegiline  but  not  clorgeline, 
and  is  the  unique  form  located  in 
platelets.  Both  MAO  A  and  MAO  B  are 
found  in  approximately  equal 
proportions  in  the  liver  and  brain. 

liie  MAOI  drugs  marketed  in  the 
United  States  for  psychiatric  indications 
are  nonspecific,  "niey  irreversibly  inhibit 
both  MAO  A  and  MAO  B.  Selegiline  is  a 
relatively  selective  MAO  B  inhibitor 
indicated  for  use  in  Parkinson’s  disease 
treatment.  At  doses  greater  than  10 
milligrams  per  day  and,  perhaps,  at 
lower  doses  in  some  people,  selegiline’s 
selectivity  decreases.  Other,  apparently 
more  specific.  MAO  B  inhibitors  are 
now  under  development. 

The  agency  did  not  address  selegiline 
or  MAO  B  iidiibitors  in  the  earlier 
proposal.  The  agency  has  not  received 
any  reports  of  an  interaction  between 
selegiline  and  sympathomimetic  amines. 
The  agency  invites  any  interested 
person  with  knowledge  of  such  an 
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interaction  having  occurred  to  provide 
that  information  to  the  agency. 

Because  of  the  relative  nature  of  the 
selectivity  of  selegiline,  the  lack  of 
knowledge  about  the  precise  mechanism 
of  the  MAOI-sympathomimetic  amine 
drug  interaction,  and  a  lack  of  data  on 
the  effects  of  MAO  B  inhibitors  on  the 
pharmacokinetics  and  dynamics  of 
sympathomimetic  amine  drugs,  the 
agency  believes  there  is  a  need  to 
consider  whether  the  drug  interaction 
precaution  statement  should  be 
expanded  to  include  MAO  B  drugs  such 
as  selegiline.  If  the  warning  statement 
were  to  be  expanded,  it  would  be 
revised  to  read:  “Do  not  use  this  product 
if  you  are  taking  a  prescription  drug 
containing  a  monoamine  oxidase 
inhibitor  (MAOI)  (certain  drugs  for 
depression,  psychiatric  or  emotional 
conditions,  or  Parkinson’s  disease), 
without  first  consulting  your  doctor.  If 
you  are  uncertain  whether  your 
prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
taking  this  product." 

The  agency  is  inviting  specific 
additional  comments  on  whether,  from  a 
public  health  perspective,  it  would  be 
appropriate  to  expand  the  nasal 
decongestant  drug  interaction 
precaution  as  indicated  above.  In  order 
to  fully  consider  this  aspect  of  the 
proposed  labeling,  the  agency  is 
extending  the  comment  period  for  this 
notice  of  proposed  rulemaking  an 
additional  60  days. 

Interested  persons  may,  on  or  before 
October  5, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  possible 
expansion  of  the  drug  interaction 
precaution  statement  proposed  for  OTC 
nasal  decongestant  drug  products 
containing  sympathomimetic  amines. 
Three  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Conunents  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  July  29, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-18625  Filed  8-5-92: 8:45  a.m.) 
BILUNO  CODE  416CM>1-F 


21  CFR  Part  341 

[Docket  No.  90N-0420] 

RIN  0905-AA06 

Cold,  Cough,  Allergy,  Bronchodllator, 
and  Antiasthmatic  Drug  Products  for 
Over-the^ounter  Human  Use; 
Proposed  Amendment  of  Final 
Monograph  for  OTC  Antitussive  Drug 
Products;  Request  for  Additional 
Comments;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  additional  comment; 
extension  of  comment  period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  5, 1992,  the  comment  period  for 
the  notice  of  proposed  rulemaking 
amending  the  final  monograph  for  over- 
the-coimter  (OTC)  antitussive  drug 
products  to  require  a  drug  interaction 
precaution  statement  in  the  labeling  of 
OTC  antitussive  (relieves  cough)  drug 
products  containing  dextromethorphan 
or  dextromethorphan  hydrobromide  (57 
FR  27666,  June  19, 1992).  This  action  is 
being  taken  because  the  agency  would 
like  additional  comments  on  a  possible 
addition  to  the  proposed  drug 
interaction  precaution  statement.  This 
proposal  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
DATES:  Written  comments  by  October  5, 
1992.  ^ 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHE'  'NFORMATION  CONTACT: 

William  E.  Ci.i>ertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  June  19, 1992  (57  FR 
27666),  FDA  published  a  notice  of 
proposed  rulemaking  to  amend  the  final 
monograph  for  OTC  antitussive  drug 
products  to  include  the  following  drug 
interaction  precaution  statement  for 
OTC  antitussive  drug  products 
containing  dextromethorphan  or 
dextromethorphan  hydrobromide:  “Do 
not  use  this  product  if  you  are  taking  a 
prescription  ding  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression  or 
psychiatric  or  emotional  conditions), 
without  first  consulting  your  doctor.  If 
you  are  uncertain  whether  your 


prescription  drug  contains  an  MAOI, 
consult  a  health  professional  before 
taking  this  product.”  The  closing  date 
for  comments  on  the  proposal  is  August 
18, 1992. 

In  the  notice  of  proposed  rulemaking, 
the  agency  discussed  reports  of  adverse 
reactions,  including  fatalities,  following 
the  ingestion  of  prescription  MAOI 
drugs  and  OTC  drug  products  containing 
the  ingredient  dextromethorphan  or 
dextromethorphan  hydrobromide 
(referred  to  generally  as 
dextromethorphan).  The  agency 
mentioned  that  there  has  been  a 
resurgence  in  the  use  of  MAOI  drugs 
after  a  period  of  decline  in  the  1970's. 
and  there  is  evidence  that  MAOI  drugs 
are  also  being  used  to  treat  a  wider 
variety  of  conditions,  such  as  bulimia, 
panic  disorders,  phobic  disorders, 
anxiety,  and  obsessive  compulsive 
disorder  (57  FR  27666  at  27668). 

However,  the  use  of  MAOI  drugs  in 
hypertension  has  essentially  ceased. 

There  are  at  least  two  types  of 
monoamine  oxidase  (MAO)  enzymes: 
the  A  form  and  B  form.  The  two  forms 
are  characterized  by  differential 
substrate  profiles,  sensitivity  to 
inhibition  by  clorgeline,  and  anatomical 
locations.  MAO  A  preferentially 
deaminates  norepinephrine  and 
serotonin  (5-hydroxytryplamine  [5-HT]) 
and  is  sensitive  to  inhibition  by 
clorgeline.  MAO  A  is  the  unique  form 
located  in  intestinal  mucosa  and 
placenta  and  predominates  in  peripheral 
nerve  terminals.  In  contrast,  MAO  B 
preferentially  deaminates 
phenethylamine  and  benzylamine,  is 
inhibited  by  selegiline  but  not  clorgeline, 
and  is  the  unique  form  located  in 
platelets.  Both  MAO  A  and  MAO  B  are 
found  in  approximately  equal 
proportions  in  the  liver  and  brain. 

TTie  MAOI  drugs  marketed  in  the 
United  States  for  psychiatric  indications 
are  nonspecific.  They  irreversibly  inhibit 
both  MAO  A  and  MAO  B.  Selegiline  is  a 
relatively  selective  MAO  B  inhibitor 
indicated  for  use  in  Parkinson's  disease 
treatment.  At  doses  greater  than  10 
milligrams  per  day  and,  perhaps,  at 
lower  doses  in  some  people,  selegiline's 
selectivity  decreases.  Other,  apparently 
more  specific,  MAO  B  inhibitors  are 
now  under  development. 

The  agency  did  not  address  selegiline 
or  MAO  B  inhibitors  in  the  earlier 
proposal.  The  agency  has  not  received 
any  reports  of  an  interaction  between 
selegiline  and  dextromethorphan  or 
dextromethorphan  hydrobromide.  The 
agency  invites  any  interested  person 
with  Imowledge  of  such  an  interaction 
having  occiured  to  provide  that 
information  to  the  agency. 
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Because  of  the  relative  nature  of  the 
selectivity  of  selegiline,  the  lack  of 
knowledge  about  the  precise  mechanism 
of  the  MAOI-dextromethorphan 
interaction,  and  a  lack  of  data  on  the 
ejects  of  MAO  B  inhibitors  on 
dextromethorphan's  pharmacokinetics 
and  dynamics,  the  agency  believes  there 
is  a  need  to  consider  whether  the  drug 
interaction  precaution  statement  should 
be  expanded  to  include  MAO  B  drugs 
such  as  selegiline.  If  the  warning 
statement  were  to  be  expanded,  it 
would  be  revised  to  read:  "Do  not  use 
this  product  if  you  are  taking  a 
prescription  drug  containing  a 
monoamine  oxidase  inhibitor  (MAOI) 
(certain  drugs  for  depression, 
psychiatric  or  emotional  conditions,  or 
Parkinson's  disease),  without  Hrst 
consulting  your  doctor.  If  you  are 
uncertain  whether  your  prescription 
drug  contains  an  MAOI,  consult  a  health 
professional  before  taking  this  product." 

The  agency  is  inviting  speciHc 
additional  comments  on  whether,  from  a 
public  health  perspective,  it  would  be 
appropriate  to  expand  the 
dextromethorphan  drug  interaction 
precaution  as  indicated  above.  In  order 
to  fully  consider  this  aspect  of  the 
proposed  labeling,  the  agency  is 
extending  the  comment  period  for  this 
notice  of  proposed  rulemaking  an 
additional  60  days. 

Interested  persons  may,  on  or  before 
October  5, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  possible 
expansion  of  the  drug  interaction 
precaution  statement  proposed  for  OTC 
antitussive  drug  products  containing 
dextromethorphan  or  dextromethorphan 
hydrobromide.  Three  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identiHed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brieh  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated  fuly  29. 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-18619  Filed  8-5-92;  8:45  a.m.) 
8ILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parte  1  and  5h 
[CO-86-90] 

RIN  1545-AQ60 

Limitation  on  Net  Operating  Loas 
Carryforwards  and  Certain  BuiiMn 
Losses  Following  Ownership  Change; 
Special  Ririe  for  Value  of  a  Loss 
Corporation  Under  the  Jurisdiction  of 
a  Court  in  a  Title  1 1  Case 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  document  contains 
proposed  regulations  which  provide 
guidance  on  determining  the  value  of  a 
loss  corporation  following  an  ownership 
change  to  which  section  382(1)(6)  of  the 
Internal  Revenue  Code  of  1986  (the 
“Code")  applies.  Under  sections  382  and 
383,  the  value  of  the  loss  corporation, 
together  with  certain  other  factors, 
determines  the  rate  at  which  certain  pre¬ 
change  tax  attributes  may  be  used  to 
offset  post-change  income  and  tax 
liability.  The  proposed  regiilations  are 
needed  to  provide  guidance  to  taxpayers 
concerning  compliance  with  sections  382 
and  383. 

DATES:  Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  the  public  hearing 
scheduled  for  October  29, 1992,  must  be 
received  by  October  8, 1992.  See  notice 
of  public  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service, 
Attn:  CC:CORP:T:R  (CO-88-90),  room 
5228,  P.O.  Box  7604,  Ben  Franklin 
Station,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  Carol  Savage, 
Regulations  Unit  (202)  622-8452  (not  a 
toll-free  number).  Concerning  the 
regulation:  Victor  Penico  of  the  Office  of 
Assistant  Chief  Counsel  (Corporate), 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 
(Attention  CC:CORP:T:R)  or  telephone 
(202)  622-7750  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 


Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  S§  1.382-3(i)  and  1.382- 
3(p)  (ii).  This  information  serves  as 
evidence  of  an  election  to  apply  section 
382(1)(6)  of  the  Code  in  lieu  of  section 
382(1}(5]  and  an  election  to  apply  the 
provisions  of  the  proposed  regulations 
retroactively.  It  is  required  by  the 
Internal  Revenue  Service  to  assure  that 
the  proper  amount  of  carryover 
attributes  are  used  by  a  loss  corporation 
following  specified  types  of  ownership 
changes. 

The  following  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  a 
collection  of  information.  They  are 
based  on  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondents  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 

The  following  estimates  are  for  the 
§  1.382-3(1)  election: 

Estimated  total  reporting  burden:  63 
hours. 

The  estimated  burden  per  respondent 
varies  from  5  to  30  minutes,  with  an 
estimated  average  of  15  minutes. 

Estimated  number  of  respondents; 

250. 

Estimated  annual  frequency  of 
responses:  Once. 

TTie  following  estimates  are  for  the 
§  1.382-3(p)(ii)  election: 

Estimated  total  reporting  burden:  750 
hours. 

The  estimated  burden  per  respondent 
varies  from  5  to  30  minutes,  with  an 
estimated  average  of  15  minutes. 

Estimated  number  of  respondents: 
3000. 

Estimated  annual  frequency  of 
responses:  Once. 

Background 

This  document  contains  a  notice  of 
proposed  rulemaking  that  proposes 
additions  to  part  1  of  title  26  of  the  Code 
of  Federal  Regulations  (CFR)  under 
section  382  of  the  Internal  Revenue 
Code  (Code).  The  proposed  regulations 
provide  guidance  under  sections  382  and 
383  relating  to  the  use  of  pre-change 
corporate  tax  attributes  following  an 
ownership  change  to  which  section 
382(1)(6)  applies.  Sections  382  and  383 
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were  amended  by  section  621  of  the  Tax 
Reform  Act  of  1966  (the  “1986  Act”) 

(Pub.  L  99-154;  100  Stat  2065).  Section 
382  was  further  amended  by  section 
10225  of  the  Revenue  Act  of  1987  (Pub.  L 
100-203;  101  Stat.  1330-413).  sections 
1006,  4012,  and  5077  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(the  “1988  Act”)  (Pub.  L.  100-647;  102 
Stat.  3393,  3656,  and  3683),  and  sections 
7205,  7304,  7811,  7815,  and  7841  of  the 
Revenue  Reconciliation  Act  of  1989 
(Pub.  L  101-239;  103  Stat.  2335,  2352, 

2406,  2414,  and  2427).  For  ownership 
changes  occiuring  after  final  regulations 
are  published,  the  Hnal  regulations  will 
supersede  related  portions  of  26  CFR 
5h.5,  which  provide  temporary 
regulations  on  the  time  and  manner  of 
i  making  various  elections  under  the  Tax 
Reform  Act  of  1988. 

Explanation  of  Provisions 

1  Overview  of  Relevant  Statutory 

Provisions 

'  Under  section  382(a)  of  the  Code,  if  an 

I  ownership  change  (within  the  meaning 

I  of  section  382(g)(1))  occurs  with  respect 
to  a  loss  corporation  (within  the 
meaning  of  section  382(k)(l)).  the  amount 
of  the  loss  corporation's  taxable  income 
for  a  post-change  year  that  may  be 
offset  by  the  pre-change  losses  of  the 
loss  corporation  cannot  exceed  the 
section  382  limitation.  Under  section 
I  382(b),  the  section  382  limitation  for  a 
post-change  year  generally  is  the  value 
of  the  loss  corporation  multiplied  by  the 
applicable  long-term  tax-exempt  rate 
published  periodically  in  the  Internal 
j  Revenue  Bulletin.  Under  section  383,  the 
amount  of  the  loss  corporation's  tax 
I  liability  that  may  be  offset  by  certain 
I  pre-change  credits  is  also  United  based 
I  on  the  section  382  limitation. 

I  Section  382(e)  of  the  Code  generally 

I  provides  that  the  value  of  the  loss 
t  corporation  is  the  value  of  the  stock  of 
such  corporation  (including  any  stock 
[  described  in  section  1504(a)(4)) 

I  immediately  before  the  ownership 

!  change.  This  value  is  modified  when  a 
redemption  or  other  corporate 
contraction  occurs  in  connection  with  an 
'  ownership  change  (section  382(e)(2)), 

when  the  loss  corporation  contributions 

I  are  made  with  a  principal  purpose  of 
avoiding  or  increasing  the  section  382 
limitation  (section  382(1)(1)),  and  when 
the  loss  corporation  has  substantial 
nonbusiness  assets  (section  382(1)(4)). 

Sections  382(1)(5)  and  (1)(6)  of  the 
Code  set  forth  two  special  rules  for 
ownership  changes  of  loss  corporations 
under  the  jurisdiction  of  a  court  in  a  title 
I  11  or  similar  case. 

I  Section  382(1)(5)  generally  provides 

that  the  section  382  limitation  does  not 


apply  to  a  loss  corporation  that  has  such 
an  ownership  change  if  the  loss 
corporation's  pre-change  shareholders 
and  qualified  creditors  (determined 
immediately  before  the  ownership 
change)  own  at  least  50  percent  of  the 
value  and  voting  power  of  the  loss 
corporation's  sto^  immediately  after 
the  ownership  change  and  as  a  result  of 
being  pre-change  shareholders  or 
qualified  creditors.  As  originally 
enacted  in  the  1986  Act,  section  382(1]  (6) 
provided  that,  if  section  382(1)(S)  did  not 
apply  to  any  reorganization  described  in 
section  368(a)(1)(G)  or  any  exchange  of 
debt  for  stock  in  a  title  11  case,  the 
value  of  the  loss  corporation  under 
section  382(e)  was  the  value  of  the  loss 
corporation  immediately  after  the 
ownership  change.  The  1988  Act 
amended  section  382(1)(6)  to  provide 
that,  in  the  requisite  circumstances,  the 
value  of  the  loss  corporation  under 
section  382(e)  is  increased  to  reflect  the 
increase  (if  any)  in  value  of  the  loss 
corporation  resulting  from  any  surrender 
or  cancellation  of  creditors'  claims  in 
the  transaction. 

The  Proposed  Regulations 

General  Rules 

The  purpose  of  the  1988  Act 
amendment  is  to  allow  an  increase  in 
the  value  of  the  loss  corporation's  stock 
imder  section  382(1](6)  of  the  Code  to  the 
extent  attributable  to  a  conversion  of 
debt  into  stock,  but  to  deny  an  increase 
in  such  value  attributable  to  the  infusion 
of  fresh  capital.  The  relevant  question, 
therefore,  in  applying  section  382(1](6)  to 
a  bankruptcy  reorganization  is  whether 
an  increase  in  the  value  of  the  loss 
corporation's  stock  is  attributable  to  the 
conversion  of  debt  into  stock  or  the 
infusion  of  fi*e8h  capital 

In  a  bankruptcy  reorganization,  debt 
may  be  converted  into  stock  through  the 
direct  issuance  of  stock  for  debt 
Alternatively,  such  a  conversion  may  be 
effected  indirectly.  For  example,  stock 
may  be  issued  for  cash  and  the  cash 
proceeds  distributed  to  creditors  in 
satisfaction  of  the  debt.  In  either  case, 
the  economic  result  to  the  loss 
corporation  is  the  same:  debt  is 
converted  into  stock.  Accordingly,  the 
proposed  regulations  make  the  benefits 
of  section  382(1)(6]  of  the  Code  available 
to  a  loss  corporation  in  either  case. 

The  proposed  regulations  implement 
these  principles  by  providing  that,  when 
section  382(1](6)  of  the  Code  applies,  the 
value  of  the  loss  corporation  for  section 
382  purposes  generally  is  the  lesser  of 
(1)  the  value  of  the  stock  of  the  loss 
corporation  immediately  after  the 
ownership  change  (the  “stock  value 
test”)  and  (2)  the  value  of  the  loss 


corporation’s  assets  (determined 
without  regard  to  liabilities] 
immediately  before  the  ownership 
change  (the  “asset  value  test”).  Thus, 
the  proposed  regulations  generally  treat 
all  increases  in  the  value  of  the  loss 
corporation  resulting  fi'om  a  bankruptcy 
reorganization  as  attributable  to  the 
conversion  of  debt  into  stock  (the  stock 
value  test).  However,  if  the  value  of  the 
loss  corporation’s  stock  exceeds  the 
value  that  would  have  resulted  if  the 
loss  corporation's  creditors  had 
exchanged  all  of  their  debt  for  stock,  the 
excess  cannot  be  from  the  direct  or 
indirect  conversion  of  debt  into  stock.  In 
such  circTunstances,  the  value  of  the  loss 
corporation  is  limited  to  a  value  which 
approximates  the  value  of  the  loss 
corporation’s  stock  if  the  loss 
corporation’s  creditors  had  exchanged 
all  of  their  debt  for  stock  (the  asset 
value  test). 

Interaction  With  the  Stock-for-Debt 
Exception 

The  proposed  regulations  apply  solely 
for  purposes  of  section  382(1)(6)  of  the 
Code  and  do  not  apply  for  purposes  of 
applying  the  common  law  stock-for-debt 
exception  (that  a  debtor  does  not  realize 
income  fiom  discharge  of  indebtedness 
when  it  issues  stock  in  satisfaction  of 
indebtedness).  Accordingly,  the 
proposed  regulations  do  not  alter  the 
principle  that  the  stock-for-debt 
exception  does  not  apply  when  an 
insolvent  debtor  or  a  debtor  in  a  title  11 
case  issues  its  stock  for  cash  and  uses 
that  cash  to  satisfy  its  indebtedness  for 
less  than  the  amount  owing  on  such 
indebtedness.  See  Rev.  Rule.  92-52, 
1992-27 1.R.B.  6  (stock-for-debt  exchange 
is  not  aggregated  with  another  exchange 
not  involving  stock  to  apply  the  stock- 
for-debt  exception  to  the  other 
exchange). 

Interaction  With  Other  Code  Provisions 
Modifying  the  Value  of  the  Loss 
Corporation 

Section  382(1)(6)  of  the  Code  does  not 
supersede  the  rules  of  sections  382(e)(2) 
(relating  to  redemptions  or  other 
corporate  contractions],  382(e)(3) 
(relating  to  foreign  corporations), 
382(1](1)  (relating  to  capital 
contributions],  and  382  (1)(4)  (relating  to 
substantial  nonbusiness  assets).  Thus, 
as  a  general  matter,  the  proposed 
regulations  provide  that  those  rules 
continue  to  apply  when  section  382(1)(6) 
applies  to  an  ownership  change  of  a  loss 
corporation.  The  proposed  regulations, 
however,  coordinate  the  application  of 
those  rules  with  the  general  section 
382(1)(6)  rules  descried  above  so  that 
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they  operate  consistently  with  each 
other. 

To  coordinate  the  application  of 
section  382(e)(2)  of  the  Code,  the 
proposed  regulations  provide  that  the 
amount  of  any  post-change  redemption 
or  corporate  contraction  to  which 
section  382(e)(2)  applies  reduces  the 
amount  determined  under  the  stock 
value  test.  The  proposed  regulations  do 
not  provide  a  similar  reduction  for  the 
amount  determined  under  the  asset 
value  test. 

To  coordinate  the  application  of 
section  382(e)(3)  of  the  Code,  the 
proposed  regulations  provide  that,  in 
determining  the  value  of  the  stock  of  any 
loss  corporation  that  is  a  foreign 
corporation,  only  items  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States  are  taken  into  account. 
Similarly,  in  determining  the  value  of  the 
pre-change  assets  of  any  loss 
corporation  that  is  a  foreign  corporation, 
only  assets  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  are  taken  into  account. 

To  coordinate  the  application  of 
section  382(l)(l)  of  the  Code,  the 
proposed  regulations  provide  that,  when 
the  loss  corporation  receives  a  capital 
contribution  as  part  of  a  plan  a  principal 
purpose  of  which  is  to  avoid  or  increase 
the  section  382  limitation,  the  amount 
determined  under  the  asset  value  test  is 
reduced  by  the  amount  of  such  capital 
contribution.  For  this  purpose,  the 
proposed  regulations  treat  the  receipt  of 
cash  or  property  by  the  loss  corporation 
in  exchange  for  the  issuance  of 
indebtedness  as  a  capital  contribution  if 
it  is  part  of  a  plan  a  principal  purpose  of 
which  is  to  increase  the  value  of  the  loss 
corporation  under  the  rules  of  section 
362(l)(6).  No  reduction  in  the  amount 
determined  under  the  stock  value  test  is 
required  on  account  of  these  capital 
contributions. 

To  coordinate  the  application  of 
section  382(l)(4)  of  the  Code,  the 
proposed  regulations  provide  that,  when 
the  loss  corporation  has  substantial 
nonbusiness  assets,  the  amount 
determined  under  the  stock  value  test  is 
reduced  by  the  excess  of  the  fair  market 
value  of  nonbusiness  assets  over  the 
nonbusiness  assets'  share  of 
indebtedness.  The  proposed  regulations 
provide  that  in  these  circumstances  the 
amount  determined  under  the  asset 
value  test  is  reduced  by  the  fair  market 
value  of  the  nonbusiness  assets. 

Anti-abuse  Rule  for  Stock  not  Subject  to 
Entrepreneurial  Risks  of  Corporate 
Operations 

The  proposed  regulations  contain  an 
anti-abuse  mle  designed  to  prevent 
deliberate  artificial  increases  in  the 


value  of  the  loss  corporation 
attributable  to  stock  that  is  not  subject 
to  risks  of  corporate  business 
operations.  Under  the  rule,  the  amount 
determined  under  the  stock  value  test  is 
reduced  by  the  value  of  stock  that  is 
issued  with  a  principal  purpbse  of 
increasing  the  section  382  limitation 
without  subjecting  the  investment  to  the 
entrepreneurial  risks  of  corporate 
business  operations. 

Special  Limitation  on  Stock  Value 

The  proposed  regulations  provide  that 
the  value  of  stock  of  a  loss  corporation 
issued  in  connection  with  an  ownership 
change  in  a  title  11  or  similar  case 
cannot  exceed  the  amount  of  cash  plus 
the  value  of  any  property  (including 
indebtedness  of  the  loss  corporation) 
received  by  the  loss  corporation  in 
consideration  for  the  issuance  of  that 
stock.  The  rule  is  designed  to  avoid 
valuation  disputes  that  otherwise  might 
arise  when  taxpayers  take  the  position 
that  the  “intrinsic"  value  of  the  stock  is 
more  than  the  amount  paid  for  it  (for 
example,  because  the  stock  trades  at  a 
higher  price  at  some  later  date  when 
trading  stabilizes). 

Second  Ownership  Change  Within  Two 
Years 

Except  as  provided  in  regulations, 
section  382(1)(1)  of  the  Code  removes 
any  capital  contributions  made  within 
the  two-year  period  immediately 
preceding  an  ownership  change  of  a  loss 
corporation  from  the  value  of  that 
corporation  for  purposes  of  determining 
the  section  392  limitation.  If  the  value  of 
a  loss  corporation  in  an  ownership 
change  was  determined  under  section 
382(l)(6)  and  a  second  ownership  change 
occurred  within  the  two-year  period 
immediately  following  the  first 
ownership  change,  section  362(1)(1) 
would  reduce  the  value  of  the  loss 
corporation  with  respect  to  the  second 
ownership  change  by  the  amount  of  debt 
converted  into  stock  that  was  previously 
taken  into  account  under  section 
382(l)(6)  with  respect  to  the  first 
ownership  change.  This  could  reduce  the 
section  382  limitation  with  respect  to  the 
second  ownership  change  as  applied 
even  to  losses  incurred  or  accrued  prior 
to  the  first  ownership  change,  a  result 
that  would  frustrate  the  purposes  of 
section  3B2(1)(6).  Accordingly,  the 
proposed  regulations  provide  that 
section  382(1)(1)  does  not  apply  to  any 
increase  in  value  of  the  loss  corporation 
previously  taken  into  account  under 
section  362(l)(6). 

Election  Under  Section  382(l)(5)(H) 

Section  3B2(1)(5)(H)  of  the  Code 
provides  that  a  loss  corporation  may 


elect  not  to  have  the  provisions  of 
section  382(1)(5)  apply.  The  proposed 
regulations  provide  that  the  election  is 
irrevocable  and  require  that  the  election 
be  made  on  the  return  of  the  loss 
corporation  for  the  taxable  year 
including  or  ending  with  the  change 
date.  These  rules  allow  considerable 
time  for  a  loss  corporation  that  qualifies 
under  section  382(l)(5)  to  determine  that 
it  wishes  to  forego  the  benefits  of  that 
section.  In  addition,  these  rules  help 
prevent  loss  corporations  from  using  the 
election  to  avoid  the  effect  of  section 
382(1)(5)(0)  (which  imposes  a  section  382 
limitation  of  zero  if  an  ownership 
change  occurs  in  the  two-year  period 
immediately  following  an  ownership 
change  to  which  section  382(1)(5) 
applies),  either  by  making  the  election 
after  a  second  ownership  change  or  by 
making  a  protective  election  that  is 
revoked  after  the  expiration  of  the  two- 
year  period. 

Effective  Dates 

The  proposed  regulations  generally 
apply  to  any  owmership  change 
occurring  after  the  date  final  regulations 
are  published  in  the  Federal  Register. 
However,  a  loss  corporation  may  elect 
to  apply  the  rules  in  the  final  regulations 
in  their  entirety  to  any  ownership 
change  occurring  on  or  before  that  date 
including  ownership  changes  to  which 
section  382(1)(5)  of  the  Code  applied. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  are  not  major  rules 
as  defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  the  notice  of  proposed 
rulemaking  for  the  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their  - 
impact  on  small  business. 

Comments  and  Request  To  Appear  at  a 
Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Written 
comments,  requests  to  appear,  and 
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outlines  of  oral  comments  to  be 
presented  at  a  public  hearing  scheduled 
for  October  29, 1992,  must  be  received 
by  October  8, 1992.  See  notice  of  public 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Regbter. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Victor  Penico, 
OfHce  of  the  Assistant  Chief  Counsel 
(Corporate),  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  in  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.381(a)-l  through  1.362-3 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  5h 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Pit^Ktsed  Amendments  to  the 
Relations 

Accordingly,  26  CFR,  chapter  L  parts  1 
and  5h  are  proposed  to  be  amended  as 
follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  and  is 
amended  by  adding  the  citation  for 
§  1.382-3{n)(2)  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  ‘Section 
1.382-3  also  issued  under  26  U.S.C.  382(m). 
Section  1.382-3(n)(2]  also  issued  under  26 
U.S.C.  382(1)(1){B).  *  *  * 

Par.  2.  Section  1.382-3  is  amended  by 
adding  paragraphs  (i)  through  (1),  (m)(2), 
(n)  and  (p)  to  read  as  follows: 

§  1.382-3  Special  rules  under  section  382 
for  corporations  under  the  jurisdiction  of  a 
court  in  a  title  11  or  similar  case. 

*  .  *  *  *  * 

(i)  Election  not  to  apply  section 
382(IJ(5J.  Under  section  382(1)(5)(H),  a 
loss  corporation  may  elect  not  to  have 
the  provisions  of  section  382(1)(S)  apply 
to  an  ownership  change  in  a  title  11  or 
similar  case.  This  election  is  irrevocable 
and  must  be  made  by  the  due  date 
(including  any  extensions  of  time]  of  the 
loss  corporation’s  tax  return  for  the 
taxable  year  which  includes  the  change 
date.  The  election  is  to  be  made  by 
attaching  the  following  statement  to  the 
tax  return  of  the  loss  corporation  for 
that  taxable  yean  This  is  an  election 
under  §  1.382-3(i)  not  to  apply  the 


provisions  of  section  382(1)(5)  to  the 
ownership  change  occurring  pursuant  to 
a  plan  of  reorganization  co^irmed  by 
the  court  on  [insert  confirmation  date].” 

(}]  Value  of  the  loss  corporation  in  an 
ownership  change  to  which  section 
382(1)(6)  applies.  Section  382(1](6} 
applies  to  any  ownership  change 
occurring  pursuant  to  a  plant  of 
reorganization  in  a  title  11  or  similar 
case  to  which  section  382(1](5)  does  not 
apply.  In  such  case,  the  v^ue  of  the  loss 
corporation  under  section  382(e)  is  equal 
to  the  lesser  of — 

(1)  The  value  of  the  stock  of  the  loss 
corporation  immediately  after  the 
ownership  change  (determined  under 
the  rules  of  paragraph  (k)  of  this 
section);  or 

(2)  The  value  of  this  loss  corporation’s 
pre-change  assets  (determined  under  the 
rules  of  paragraph  (1)  of  this  section). 

(k)  Rules  for  determining  the  value  of 
the  stock  of  the  loss  corporation — (1) 
Certain  ownership  interests  treated  as 
stock.  For  piirposes  of  paragraph  (j)(l)  of 
this  section — 

(1)  Stock  includes  stock  described  in 
section  1504(a)(4)  and  any  stock  that  is 
not  treated  as  stock  under  §  1.382- 
2T(f)(18](ii)  for  purposes  of  determining 
whether  a  loss  corporation  has  an 
ownership  change;  and 

(ii)  Stock  does  not  include  an 
ownership  interest  that  is  treated  as 
stock  imder  §  1.382-2T(f)(18)(iii)  for 
purposes  of  determining  whether  a  loss 
corporation  has  an  ownership  change. 

(2)  Coordination  with  section 
382(e)(2).  In  the  case  of  a  redemption  or 
other  corporate  contraction  occurring 
after  and  in  connection  with  the 
ownership  change,  the  value  of  the  stock 
of  the  loss  corporation  under  paragraph 

(j)(l)  of  this  section  is  reduced  under 
section  382(e)(2). 

(3)  Coordination  with  section 
382(e)(3).  If  the  loss  corporation  is  a 
foreign  corporation,  in  determining  the 
value  of  the  stock  under  paragraph  (])(!) 
of  this  section,  only  items  treated  as 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  are  taken 
into  account. 

(4)  Coordination  with  section  382(1)(1). 
Section  382(1](1)  does  not  apply  in 
determining  the  value  of  the  stock  of  the 
loss  corporation  under  paragraph  (j](l) 
of  this  section. 

(5)  Coordination  with  section  382(1)(4). 
If,  immediately  after  the  ownership 
change,  the  loss  corporation  has 
substantial  nonbusiness  assets  (as 
determined  imder  section  382(1)(4)(B) 
taking  into  account  only  those  assets  the 
loss  corporation  held  immediately 
before  the  ownership  change),  the  value 
of  the  stock  of  the  loss  corporation 
under  paragraph  (j}(l)  of  this  section  is 


reduced  by  the  excess  of  the  value  of 
such  nonbusiness  assets  over  those 
assets’  share  of  the  loss  corporation’s 
indebtedness  (determined  under  section 
382(1)(4)(D)  taking  into  account  the  loss 
corporation’s  assets  and  liabilities 
inunediately  after  the  ownership 
change). 

(6)  Special  rule  for  stock  not  subject 
to  the  risk  of  corporate  business 
operatians-^i)  In  general.  The  value  of 
the  stock  of  the  loss  corporation  under 
paragraph  (j)(l)  of  this  section  is 
reduced  by  the  value  of  stock  that  is 
issued  wiffi  a  principal  purpose  of 
increasing  the  section  382  limitation 
without  subjecting  the  investment  to  the 
entrepreneurial  risks  of  corporate 
business  operations. 

(ii)  Cooidination  of  this  paragraph 

(k)(6)  and  other  rules  affecting  value.  If 
the  value  of  the  loss  corporation  is 
modified  under  another  rule  affecting 
value,  appropriate  adjustments  are  to  be 
made  so  that  such  modification  is  not 
duplicated  under  this  paragraph  (k){6). 

(7)  Limitation  on  value  of  stock.  For 
purposes  of  paragraph  (j)(l)  of  this 
section,  the  value  of  stock  of  the  loss 
corporation  issued  in  connection  with 
the  ownership  change  caimot  exceed  the 
cash  and  the  value  of  any  property 
(including  indebtedness  of  the  loss 
corporation)  received  by  the  loss 
corporation  in  consideration  for  the 
issuance  of  that  stock. 

(1)  Rules  for  determining  the  value  of 
the  loss  corporation's  pre-change 
assets — (1)  In  general.  Except  as 
otherwise  provided  in  this  paragraph  (1), 
the  value  of  the  loss  corporation’s  pre¬ 
change  assets  is  the  value  of  its  assets 
(determined  without  regard  to  liabilities) 
immediately  before  the  ownership 
change. 

(2)  Coordination  with  section 
382(e)(2).  Section  382(e)(2)  does  not 
apply  in  determining  the  value  of  the 
pre-change  assets  of  the  loss 
corporation  under  paragraph  (j)(2)  of 
this  section. 

(3)  Coordination  with  section 
382(e)(3).  If  the  loss  corporation  is  a 
foreign  corporation,  in  determining  the 
value  of  the  pre-change  assets  under 
paragraph  (j)(2)  of  this  section,  only 
assets  treated  as  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  are  taken  into  account 

(4)  Coordination  with  section  382(1)(1). 
The  value  of  the  pre-change  assets  of 
the  loss  corporation  under  paragraph 
(j)(2)  of  this  section  is  reduced  by  the 
amount  of  any  capital  contribution  to 
which  section  382(1)(1)  applies.  For 
purposes  of  applying  this  paragraph 
(1)(4],  the  receipt  of  cash  or  property  by 
the  loss  corporation  in  exchange  for  the 
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issuance  of  indebtedness  is  considered  a 
capital  contribution  if  it  is  part  of  a  plan 
a  principal  purpose  of  which  is  to 
increase  the  value  of  the  loss 
corporation  under  paragraph  (j)  of  this 
section. 

(5)  Coordination  with  section  382(l)(4). 
If.  immediately  after  the  ownership 
change,  the  loss  corporation  has 
substantial  nonbusiness  assets  (as 
determined  under  section  382(1)(4)(B) 
taking  into  account  only  those  assets  the 
loss  corporation  held  immediately 
before  the  ownership  change),  the  value 
of  the  loss  corporation’s  pre-change 
assets  is  reduced  by  the  value  of  the 
nonbusiness  assets. 

(m)  Continuity  of  business 
requirement  *  *  * 

(2)  Under  section  362(l)(6).  If  section 
382(i)(6)  applies  to  an  ownership  change 
of  a  loss  corporation,  section  3B2(c) 
applies  to  the  ownership  change. 

(n)  Ownership  change  in  a  title  11  or 
similar  case  succeeded  by  another 
ownership  change  within  two  years — (1) 
Section  382(I)(5)  applies  to  the  first 
ownership  change.  If  section  382(1)(5) 
applies  to  an  ownership  change  and, 
within  the  two-year  period  immediately 
following  such  ownership  change,  a 
second  ownership  change  occurs, 
section  382(!)(5)  cannot  apply  to  the 
second  ownership  change  and  the 
section  382(a]  limitation  with  respect  to 
the  second  ownership  change  is  zero. 

(2)  Section  382(l)(6)  applies  to  the  first 
ownership  change.  If  the  value  of  a  loss 
corporation  in  an  ownership  change  was 
determined  under  section  382(1)(6)  and  a 
second  ownership  change  occurs  within 
the  two-year  period  immediately 
following  the  first  ownership  change,  the 
value  of  the  loss  corporation  under 
section  382(e)  with  respect  to  the  second 
ownership  change  is  not  reduced  under 
section  3B2(1)(1)  for  any  increase  in 
value  of  the  loss  corporation  previously 
taken  into  account  under  section 
382(1)(6)  with  respect  to  the  first 
ownership  change. 

*  *  «  *  * 

(p)  Effective  date  for  rules  relating  to 
section  382(l)(6) — (1)  In  general. 
Paragraphs  (i),  (j),  (k).  (1).  (m)(2),  and 
(n)(2)  of  this  section  apply  to  any 
ownership  change  occurring  after 
(INSERT  DATE  HNAL  REGULATIONS 
ARE  PUBUSHED  IN  THE  FEDERAL 
REGISTER). 

(2)  Ownership  change  to  which 
section  382(1)(6)  applies  occurring  on  or 
before  [INSERT  DATE  FINAL 
REGULATIONS  ARE  PUBLISHED  IN 
IHE  FEDERAL  REGISTER).  In  the  case 
of  an  ownership  change  occurring  on 
or  before  [INSERT  DATE  FINAL 
REGULATIONS  ARE  PUBUSHED  IN 


THE  FEDERAL  REGISTER),  the  loss 
corporation  may  elect  to  apply  the  rules 
of  paragraphs  (j),  (k),  (1),  (m)(2),  and 
(n)(2)  of  1 1.382-3  in  their  entirety.  The 
election  must  be  made  by  the  later  of  the 
due  date  (including  any  extensions  of 
time)  of  the  loss  corporation’s  tax  return 
for  the  taxable  year  which  includes  the 
change  date  or  the  date  that  the  loss 
corporation  files  its  first  tax  return  after 
[INSERT  DATE  THAT  IS  60  DAYS 
AFTER  HNAL  REGULATIONS  ARE 
PUBLISHED  IN  THE  FEDERAL 
REGISTER). 

The  election  is  made  by  attaching  the 
following  statement  to  the  return:  “This 
is  an  election  to  apply  §§  1.382-3  (j).  (k), 
(1).  (m)(2).  and  (n)(2)  of  the  income  tax 
regulations  to  the  ownership  change 
occurring  pursuant  to  a  plan  of 
reorganization  confirmed  by  the  court 
on  [INSERT  COr>fFIRMATION  DATE).’’ 
In  connection  with  making  this  election, 
on  the  same  return  the  loss  corporation 
may  also  elect  not  to  apply  section 
382(1)(5)  to  the  ownership  under 
paragraph  (i)  of  this  section  (if  the  loss 
corporation  has  not  already  done  so 
pursuant  to  §  5h.5(a)  (2)  and  (3)  of  this 
chapter).  If,  under  the  applicable  statute 
of  limitations,  the  loss  corporation  may 
file  amended  returns  for  the  year  of  the 
ownership  change  and  all  subsequent 
years  (an  “open  year’’),  an  electing  loss 
corporation  must  file  an  amended  return 
for  each  prior  affected  year  to  reflect  the 
elections.  If,  under  the  applicable  statute 
of  limitations,  the  loss  corporation  may 
not  file  an  amended  return  for  the  year 
of  the  ownership  change  or  any 
subsequent  year  (a  “closed  year’’),  an 
electing  loss  corporation  must  file  an 
amended  return  for  each  aifiected  open 
year  to  reflect  the  elections  and  the 
section  382  limitation  resulting  from  the 
ownership  change  must  be  appropriately 
adjusted  for  the  earliest  open  year  (or 
years)  to  reflect  the  difference  between 
the  amount  of  pre-change  losses  actually 
used  in  closed  years  and  the  amount  of 
pre-change  losses  that  would  have  been 
used  in  such  years  applying  the  rules  of 
paragraphs  (j),  (k),  (1),  (m)(2).  (n)(2)  of 
this  section  to  the  ownership  change. 

PART  5h— TEMPORARY 
REGULATIONS— ELECTIONS  UNDER 
VARIOUS  PUBLIC  LAWS 

Par.  3.  The  authority  citation  for  part 
5h  continues  to  read  in  part  and  is 
amended  by  removing  “382(1)(5)(H).’’  in 
the  citation  for  §  5h.5  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

Par.  4.  Effective  on  [INSERT  DATE 
HNAL  REGULATIONS  ARE 
PUBLISHED  IN  THE  FEDERAL 


REGISTER),  §  5h.5  is  amended  as 
follows: 

1.  The  table  in  paragraph  (a)(1)  is 
amended  by  removing  the  entry  for 
“621(a)’’. 

2.  The  table  in  paragraph  (a)(4)(ii)  is 
amended  by  removing  the  entry  for 
“621(a)’’. 

2.  The  table  in  paragraph  (a)(4)(ii)  is 
amended  by  removing  the  entry  for 
“621(a)’’. 

George  O'Hanlon, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  92-18322  Filed  8-5-92;  8:45  am] 
BILLING  CODE  4830-01-M 


Limitation  on  Net  Operating  Loss 
Carryfowards  and  Certain  Built-In 
Losses  Following  Ownership  Change; 
Special  Rule  for  Value  of  a  Loss 
Corporation  Under  the  Jurisdiction  of 
a  Court  in  a  Title  II  Case;  Hearing 


summary:  This  document  contains 
notice  of  a  public  hearing  on  proposed 
regulations  which  provide  guidance  on 
determining  the  value  of  a  loss 
corporation  following  an  ownership 
change  to  which  section  382(1)(6)  of  the 
Internal  Revenue  Code  of  1986  applies. 
OATES:  The  public  hearing  will  be  held 
on  Thursday,  October  29, 1992, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Thursday.  October  8, 1992. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Commissioner’s  Conference 
Room,  room  3313,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC.  Requests 
to  speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service.  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R, 
(CO-88-90),  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-622-8452  or  (202)  622-7180  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  382  of  the 
Internal  Revenue  Code.  The  proposed 


26  CFR  Parts  1  and  Sh 

lCO-88-901 

RIN  1S45-AQ60 


AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 
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regulations  appear  elsewhere  in  this 
issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules”  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
October  8, 1992,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

[FR  Doc.  92-18474  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  4830-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[CGD14  92-05] 

RIN  2115 

Safety  Zone;  Pacific  Missile  Range 
Facility  (PMRF),  Barking  Sands,  island 
of  Kauai,  HI 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone  in  the 
waters  near  the  Pacific  Missile  Range 
Facility  (PMRF),  Barking  Sands,  Kauai, 
Hawaii.  The  rulemaking  is  needed  to 
protect  the  public  and  property  from  the 
hazards  related  to  the  launching  of 
Strategic  Target  System  vehicles  at 
PMRF.  The  safety  zone  is  intended  to 
ensure  that  all  persons  and  vessels 
remain  clear  of  the  down-range  area 


during  launches  of  Strategic  Target 
System  vehicles. 

DATES:  Comments  must  be  received  on 
or  before  September  21, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  Coast  Guard  Marine  Safety  Office, 
Honolulu,  433  Ala  Moana  Boulevard, 
Honolulu,  Hawaii,  96813-4909,  or  may 
be  delivered  to  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
For  information  concerning  comments 
the  telephone  number  is  (808)  541-2068. 

The  Coast  Guard  Marine  Safety 
Office,  Honolulu,  Hawaii  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  foregoing 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  A.  C.  Curry, 
Port  Safety  and  Security  Branch,  Marine 
Safety  Office,  Honolulu,  Hawaii,  (808) 
541-2068. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD14  92-05)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Captain  of  the 
Port  Honolulu,  Hawaii,  at  the  address 
under  “ADDRESSES.”  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time,  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
(junior  grade)  A.C.  Curry,  Project 
Officer,  Marine  Safety  Office  Honolulu, 
and  Lieutenant  Commander  H.  A.  Black, 
Project  Attorney,  Fourteenth  Coast 
Guard  District  Legal  Office. 

Background  and  Purpose 

This  safety  zone  has  been  requested 
by  the  PMRF  and  the  U.S.  Army 


Strategic  Defense  Command  for  the 
laimching  of  Strategic  Target  System 
(STARS)  vehicles  from  PMRF  on  the 
island  of  Kauai,  Hawaii.  The  Strategic 
Defense  Command  intends  to  launch  the 
first  of  its  STARS  vehicles  in  late 
August,  1992.  The  program  will  involve 
approximately  four  launches  per  year 
over  a  ten  year  period.  The  launches 
involve  rocket  operations,  the  potential 
hazards  to  any  vessels  or  persons  along 
the  launch  ground  path  due  to  rocket 
blast  and  the  possibility  of  falling 
debris. 

Implementation  of  a  permanent  safety 
zone  will  enhance  safe  navigation  off 
the  Island  of  Kauai,  Hawaii,  by  defining 
an  established,  consistent  area  that 
must  be  kept  clear  during  STARS 
launches.  The  permanently  defined  area 
will  eliminate  the  need  to  create 
quarterly  safety  zones  and  will  provide 
clear,  consistent  notice  to  all  mariners  of 
the  affected  danger  areas. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  se^.),  the  coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities”  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  “small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Collection  of  information.  This 
proposal  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufilcient  federalism  implications 
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to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  “AOORESSES.” 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191:  49 
CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1,  6.04-6. 
and  160.5. 

2.  A  new  section  165.1406  is  added  to 
read  as  follows: 

§165.1406  Safety  Zone:  Pacific  UlMUe 
Range  Facility  (PMRF),  Barking  Sands, 

Island  of  Kau^  Hawaii. 

(a)  Location.  The  following  area  is 
established  as  a  safety  zone  during 
launch  operations  at  PMRF,  Kauai. 
Hawaii:  The  waters  bounded  by  the 
following  coordinates:  (22°01.2'N, 
159‘’47.3'W).  (22°01.2'N.  159'50.7'W). 
(22°06.3'N.  159°50.7'W). 
(22°06.3'N.159°44.8'W). 

(b)  Activitation.  The  above  safety 
zone  will  be  activated  during  launch 
operations  at  PMRF,  Kauai,  Hawaii.  The 
Coast  Guard  will  provide  notice  that  the 
safety  zone  will  be  activated  through 
published  and  broadcast  local  notice  to 
mariners  prior  to  scheduled  launch 
dates. 

(c)  Regulation.  The  area  described  in 
paragraph  (a)  of  this  section  will  be 
closed  to  all  vessels  and  persons,  except 
those  vessels  and  persons  authorized  by 
the  Commander,  Fourteenth  Coast 
Guard  District,  or  the  Captain  of  the  Port 
(COTP)  Honolulu,  Hawaii,  whenever 
Strategic  Target  System  (STARS) 
vehicles  are  to  be  launched  by  the 
United  States  Government  from  the 
PMRF.  Barking  Sands,  Kauai,  Hawaii. 

(d)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.23 
apply. 

Dated:  ]uiy  21. 1992. 

Richard  C.  Vlaiin, 

Captain.  U.S.  Coast  Guard  Captain  of  the  Port, 
Honolulu,  Hawaii. 

[FR  Doc.  92-18691  Filed  6-5-92;  8:45  am) 
BILUNQ  CODE  4910- 14-H 


ENVIROIMIENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  300  and  308 
[Docket  No.  115CCR;  FRL-3825-4] 

Recovery  of  Costs  for  CERCLA 
Response  Actions 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  authorized 
to  recover  from  responsible  parties 
under  section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  costs  it  has  incurred 
for  response  actions  taken  for  releases 
or  threats  of  releases  of  hazardous 
substances.  This  proposal  clarifies  for 
purposes  of  response  actions  taken  by 
EPA:  What  costs  are  recoverable, 
including' direct  costs,  indirect  costs,  and 
interest;  how  these  costs  are 
determined;  what  information  will 
support  EPA’s  cost  recovery  efforts  by 
describing  the  response  action  taken 
and  providing  an  accurate  accounting  of 
all  costs  incurred;  and,  certain  terms  in 
the  CERCLA  statute  of  limitations  for 
cost  recovery  actions. 

The  proposed  regulation  would  amend 
certain  provisions  and  establish  new 
regulations  on  CERCLA  Cost  Recovery. 
The  proposed  regulation  is  intended  to 
clarify  certain  aspects  of  the  cost 
recovery  process  and  thereby  avoid 
unnecessary  costs  and  delays  involved 
in  that  process  whether  they  occur 
during  settlement  negotiations  or 
administrative  or  judicial  proceedings. 
DATES:  Comments  on  this  proposal  must 
be  received  on  or  before  October  5, 1992. 
ADDRESSES:  Interested  persons  may 
participate  in  this  rulemaking  by 
submi^ing  comments  to  Francis  ).  Biros, 
CERCLA  Enforcement  Division  (OS- 
510W),  Office  of  Solid  Waste  and 
Emergency  Response.  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

DOCKET.  Copies  of  materials 
relevant  to  this  rulemaking  are 
contained  in  room  M2427  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460 
(Docket  Number  115CCR).  The  docket  is 
available  for  inspection  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  Appointments  to  review  the 
docket  may  be  made  by  calling  202-260- 
3046. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Martiny,  U.S.  Environmental 


Protection  Agency  (OS-^lOW),  at  703- 
308-8454,  or  the  RCRA/CERCLA  Hotline 
1-800-424-0346  (703-020-9810  in  the 
Washington,  DC  metro  area). 
SUPPLEMENTARY  INFORMATION: 

TTie  preamble  is  organized  as  follows: 

I.  Introduction 

A.  Authority 

B.  Background 

C.  Statutory  Provisions 

II.  Issues  Addressed  by  the  Proposed  Rule 

A.  Costs  Recoverable  Under  CERCLA 

B.  Determining  Costs 

1.  Direct  Costs 

2.  Indirect  Costs 

3.  Interest 

C.  Documenting  Response  Actions  and 
Costs 

D.  CERCLA  Statute  of  Limitations 

E.  Public  Comment 

III.  Section-by-Section  Summary 

IV.  Summary  of  Supporting  Analyses 

I.  Introduction 

A.  Authority 

Today’s  proposed  rule  will  amend  40 
CFR  part  300  and  establish  a  new  40 
CFR  part  308,  CERCLA  Cost  Recovery. 
The  authority  to  amend  40  CFR  part  300 
is  cited  in  this  regulation.  The  authority 
to  issue  40  CFR  part  308  is  found  in  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA),  (42 
U.S.C.  9601  etseq.),  referred  to  as 
CERCLA.  Section  115  of  CERCLA 
authorizes  the  President  to  delegate  and 
assign  any  duties  or  powers  imposed 
upon  or  assigned  to  him  and  to 
promulgate  any  regulations  necessary  to 
carry  out  the  provisions  of  title  I  of 
CERCLA.  These  duties  and  powers  have 
been  delegated  to  the  U.S. 

Environmental  Protection  Agency  (EPA) 
pursuant  to  Executive  Order  12580  (52 
FR  2923). 

B.  Background 

CERCLA  gives  the  United  States 
broad  authority  to  respond  directly  to 
releases  or  threats  of  releases  of 
hazardous  substances  into  the 
environment  or  releases  or  threats  of 
releases  into  the  environment  of  any 
pollutant  or  contaminant  which  may 
present  an  imminent  and  substantial 
danger  to  the  public  health  or  welfare.  In 
addition  to  authorizing  direct  federal 
response,  CERCLA  authorizes  the 
federal  government  to  compel 
responsible  parties  to  take  response 
actions  at  their  own  expense.  CERCLA 
establishes  a  Trust  Fund,  known  as  the 
Hazardous  Substance  Superfund 
(Superfund),  to  pay  for  federal 
government  response  actions.  It  is 
financed  primarily  with  a  tax  on  crude 
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oil  and  certain  chemicals.  Executive 
Order  12580  delegates  to  EPA  primary 
responsibility  for  implementing  the 
Superfund  program. 

In  1980,  CERCLA  established  a  Hve- 
year,  $1.6  billion  Trust  Fimd.  In  1986, 
amendments  to  CERCLA  reauthorized 
the  Superfund  program  for  hve  years 
and  increased  the  size  of  the  Trust  Fund 
by  $8.5  billion.  In  1990,  Congress 
reauthorized  the  Superfund  program  for 
three  additional  years  to  1994  and 
extended  the  taxing  provisions  for  four 
years  to  1995.  This  extension  will  add 
$5.1  billion  to  the  Trust  Fimd.  The 
Congress  has  appropriated,  and  EPA  has 
obligated  approximately  $8.5  billion  by 
the  end  of  fiscal  year  (FY)  1991  in  the 
implementation  of  the  Superfund 
program.  Disbursements  at  the  end  of 
FY  1991  were  approximately  $6.0  billion. 

CERCLA  authorizes  the  federal 
government,  states,  and  Indian  tribes,  as 
well  as  private  parties,  to  recover  their 
response  action  costs  from  those 
responsible  for  releases  or  threats  of 
releases  of  hazardous  substances. 
CERCLA’s  legislative  history  reflects 
Congress’  concern  that  the  objectives  of 
the  statute  would  not  be  met  without  a 
highly  successful  enforcement  program 
achieving  privately  funded  cleanups  and 
recovering  government  response  costs 
(see  e.g.,  132  Cong.  Rec.  S14903,  remarks 
of  Sen.  Stafford  (October  3, 1996)).  Both 
avenues  are  needed  because  EPA,  by 
itself,  could  not  secure  the  financial  and 
human  resources  necessary  to  address 
the  problems  associated  with  the 
nation's  uncontrolled  hazardous  waste 
sites. 

This  proposed  rule  focuses  on  the  cost 
recovery  aspect  of  CERCLA.  Cost 
recovery  actions  under  CERCLA 
potentially  involve  billions  of  dollars 
and  complex  litigation.  The  time  and 
costs  incurred  by  the  United  States  and 
responsible  parties  in  preparing  for, 
negotiating,  and  litigating  these  cases 
have  been  and  will  continue  to  be 
substantial. 

This  proposed  rule  is  designed  to 
reduce  some  of  that  time  and  cost 
burden,  by  clarifying  some  of  the  major 
issues  related  to  cost  recovery. 

C.  Statutory  Provisions 

Section  107(a)  of  CERCLA  authorizes 
the  United  States  to  recover,  "all  costs 
of  removal  or  remedial  action  incurred 
by  the  United  States  *  *  *  not 
inconsistent  with  the  national 
contingency  plan."  Pursuant  to  section 
107(a),  the  following  parties  are  liable: 

(1)  the  owner  and  operator  Of  a  vessel  or  a 
facility,  (2)  any  person  who  at  the  time  of 
disposal  of  any  hazardous  substance  owned 
or  operated  any  facility  at  which  such 
hazardous  substances  were  disposed  of,  (3) 


any  person  who  by  contract,  agreement,  or 
otherwise  arranged  for  disposal  or  treatment, 
or  arranged  with  a  transporter  for  transport 
for  disposal  or  treatment,  of  hazardous 
substances  owned  or  possessed  by  such 
person,  by  any  other  party  or  entity,  at  any 
facility  or  incineration  vessel  owned  or 
operated  by  another  party  or  entity  and 
containing  such  hazardous  substances,  and 
(4)  any  person  who  accepts  or  accepted  any 
hazardous  substances  for  transport  to 
disposal  or  treatment  facilities,  incineration 
vessels,  or  sites  selected  by  such  person. 

These  persons  are  referred  to  as 
responsible  parties.  Courts  have 
interpreted  CERCLA’s  liability  standard 
to  provide  for  joint  and  several,  as  well 
as  strict,  liability  for  these  responsible 
parties. 

Section  104  of  CERCLA  authorizes 
EPA  to  take  a  "removal’’  or  “remedial" 
action  or  any  other  response  action 
consistent  with  the  national  contingency 
plan,  which  EPA  deems  necessary  to 
protect  public  health  and  the 
environment,  whenever  there  is  a 
release  or  a  substantial  threat  of  release 
of  a  hazardous  substance  into  the 
environment,  or  whenever  there  is  a 
release  or  substantial  threat  of  release 
of  any  pollutant  or  contaminant  into  the 
environment  that  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare.  These  actions 
are  authorized  to  be  taken  to  protect  the 
public  health,  or  welfare,  or  the 
environment. 

Section  101(23)  of  CERCLA  defines 
“remove”  or  “removal”  to  include  short¬ 
term  responses  to  clean  up  or  remove 
releases  or  threats  of  releases  of 
hazardous  substances  from  the 
environment.  These  so-called 
“traditional”  physical  removals  may 
include  installing  security  fencing, 
removing  and  disposing  drums  or  spills 
of  chemicals  or  containing  and  treating 
contaminated  soils  or  sludges  on-  or  on¬ 
site.  In  order  for  EPA  to  undertake  these 
removal  actions  and  pay  for  them  out  of 
the  Superfund,  the  action  must  cost  less 
than  $2  million  and  last  less  than  one 

year,  unless  a  waiver  is  granted _ 

pursuant  to  section  104(c)(1)  of  CERCLA. 
This  statutory  limitation  does  not  apply 
to  removal  actions  taken  by  responsible 
parties. 

In  addition  to  these  “traditional" 
physical  removals.  CERCLA’s  deHnition 
of  removal  also  includes  certain  other 
activities,  including  studies  and 
investigations  of  releases  and  threats  of 
releases  to  determine  their  nature  and 
extent,  and  other  actions  taken  to  plan 
and  direct  response  actions  pursuant  to 
section  104(b)  of  CERCLA.  Removal 
activities  prior  to  a  remedial  action  refer 
to  preliminary  assessments  (PAs),  site 
investigations  (Sis),  remedial 


investigations/feasibility  studies  (RI/ 
FSs),  a  record  of  decision  (ROD)  that 
describes  the  remedy  selected  for  the 
site,  and  remedial  design  (RD). 

Section  101(24)  of  CERCLA  deHnes 
“remedy"  or  “remedial”  generally  to 
include  long-term  efforts  to  mitigate  or 
permanently  remedy  problems  at  a  site. 
They  may  be  taken  instead  of,  or  in 
addition  to,  removal  action  in  the  event 
of  a  release  or  threatened  release  of  a 
hazardous  substance  into  the 
environment,  to  prevent  or  minimize  the 
release  of  hazardous  substances  so  that 
they  do  not  migrate  or  otherwise  cause 
substantial  danger  to  present  or  future 
public  health  or  welfare  or  the 
environment.  There  is  no  statutory 
dollar  limit  to  these  response  actions. 
According  to  the  national  contingency 
plan,  40  CFR  part  300,  EPA  will  not 
expend  Superfund  monies  for  a  remedial 
action  at  a  site  unless  it  is  on  the  NPL. 
This  NPL-limitation  does  not  apply  to 
remedial  actions  undertaken  by 
responsible  parties  or  to  removal 
actions. 

CERCLA  and  the  national  contingency 
plan  include  within  the  definitions  of 
removal  and  remedial  actions  related 
enforcement  activities  such  as  cost 
recovery  activities  under  section  107(a). 
Both  removals  and  remedials  are 
considered  to  be  “response"  actions. 
“Response”  actions  are  defined  in 
section  101(25)  of  CERCLA  as  “remove, 
removal,  remedy,  and  remedial  action, 
all  such  terms  (including  the  terms 
‘removal’  and  ‘remedial  action’)  include 
enforcement  activities  related  thereto." 

EPA  ranks  hazardous  sites  according 
to  the  severity  of  the  problem  at  the  site 
and  places  those  deserving  priority 
attention  on  its  National  Priorities  List 
(NPL).  Information  upon  which  a  site’s 
ranking  is  based  is  collected  as  part  of 
the  PA  and  SI.  As  of  July  29, 1991,  the 
NPL  included  1,188  sites,  including  116 
federal  facility  sites,  with  an  additional 
23  sites  proposed  for  inclusion  on  the 
NPL  Final  and  proposed  sites  now  total 
1211.  56  FR  35840  (1991). 

n.  Issues  Addressed  by  the  Proposed 
Rule 

A.  Costs  Recoverable  Under  CERCLA 

CERCLA  section  107(a)  provides 
authority  to  federal  agencies  to  bring  an 
action  against  responsible  parties  for 
recovery  of  all  costs  incurred  for 
removal  or  remedial  action  not 
inconsistent  with  the  national 
contingency  plan.  The  proposed  rule 
would  define  the  scope  of  costs  that  are 
recoverable  by  EPA  in  enforcement 
actions  Hied  under  section  107(a).  First, 
the  proposed  rule  in  §  308.20,  would 
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codify  the  liability  standard  in  CERCLA 
section  107(a)(4)(A)  which  states  that 
responsible  parties  are  liable  for  federal 
costs  of  response  actions  incurred  not 
inconsistent  with  the  national 
contingency  plan.  Second,  in  5  308.25, 
the  rule  would  make  clear  that  “all  costs 
of  removal  of  remedial  action  incurred,” 
referenced  in  section  107(a).  include  the 
categories  of  direct  costs,  indirect  costs, 
and  interest.  These  costs  are  incurred  by 
EPA  in  performing  all  the  Superfund 
response  activities  authorized  by 
CERCLA  and  governed  by  the  national 
contingency  plan.  Direct  costs  are 
expenditures  which  are  made  for  site- 
speciHc  response  action  and  which  are 
identiHed  in  individual  site  accounts  in 
EPA's  financial  management  system. 
Indirect  costs  are  operation  and 
management  costs,  comparable  to 
overhead,  which  support  site  response 
actions  and  the  Superfund  program  in 
general,  but  which  cannot  be  directly 
accounted  for  on  an  individual  site 
basis.  Interest  on  federal  expenditures  is 
specifically  recoverable  under  section 
107(a)  of  CERCLA.  As  discussed  below 
in  section  B.  Determining  Costs,  of  this 
preamble,  the  proposed  rule  would 
further  define  and  describe  the  method 
for  determining  direct  costs,  indirect 
costs,  and  interest. 

The  proposed  rule  would  clarify  two 
significant  and  related  issues  concerning 
the  costs  recoverable  by  the  United 
States  under  section  107(a);  First,  that 
indirect  costs  are  recoverable;  and 
second,  that  defendants  in  section  107(a) 
cost  recovery  actions,  in  addressing  the 
issue  of  whether  costs  are  incurred  in  a 
manner  not  inconsistent  with  the 
national  contingency  plan,  cannot  avoid 
payment  of  United  States’  costs  on  the 
grounds  that  such  costs  are 
“unnecessary”  or  “unreasonable.”  The 
proposed  rule  is  consistent  with  and 
supported  by  current  federal  case  law 
addressing  CERCLA  issues  in  cost 
recovery  actions. 

The  dear  weight  of  federal  court  case 
law  supports  recovery  of  the  United 
States'  indirect  costs.  See,  for  example. 
United  States  v.  Ottati  &  Goss,  900  F.2d 
429  (Ist  Cir.  April  4. 1990);  United  States 
V.  R.  W.  Meyer.  Inc.,  889  F.2d  1497  (6th 
Cir.  November  20, 1989);  United  States  v. 
Bell  Petroleum  Services,  Inc.,  734  F. 
Supp.  771  (W.D.  Tex.  March  8. 1990);  and 
United  States  v.  Northeastern 
Pharmaceutical  and  Chemical  Co. 
["NEPACCO'),  579  F,  Supp.  823,  850 
(W.D.  Mo.  1984),  affd  in  part  and  rev'd 
in  part  on  other  grounds,  810  F.2d  728 
{8th  Cir.  1986),  cert,  den.,  108  S.  Ct.  146 
(1987).  The  United  States  is  entitled  to 
recover  its  proportionate  overhead 
expenses,  which  comprise  a  large 


portion  of  Superfund  expenditures,  this 
is  dearly  consistent  with  Congressional 
intent,  reflected  in  section  107(a),  that 
the  United  States  recover  “all  costs  of 
removal  or  remedial  action  incurred." 
Recovery  of  indirect  costs  in  recovery 
actions  is  also  consistent  with  standard 
business  practices  in  the  private  sector 
with  respect  to  allocation  of  costs. 

Case  law  has  also  established  that 
responsible  parties  in  section  107(a) 
actions  cannot  avoid  payment  of  costs 
on  the  grounds  that  such  costs  are 
“urmecessfuy”  or  “unreasonable." 

Section  107(a)(4)(A)  does  not  qualify  the 
term  “all  costs.”  Attempts  by 
responsible  parties  to  impose  additional 
restrictions  on  the  United  States’  right  to 
recover  costs,  such  as  arguments  that 
the  United  States  cannot  recover 
“unnecessary.”  “unreasonable.”  or 
“excessive”  costs,  or  the  costs  of 
“inefficient  response  actions,  have  been 
rejected  by  the  courts,  which  have 
concluded  that  the  express  terms  of  the 
statute  preclude  such  limitations.  See 
NEPACCO,  579  F.  Supp.  at  851,  810  F.2d 
at  748. 

This  interpretation  of  CERCLA  is 
consistent  with  Congress’  intent  that 
private  parties  take  the  lead  in  cleaning 
up  Superfund  sites.  As  Congress 
envisioned  the  process,  responsible 
parties  would  be  encouraged  by  the 
standards  of  strict,  joint  and  several 
liability,  and  the  United  States’  right 
under  section  107  to  recover  "every 
dollar"  expended  at  sites,  to  undertake 
cleanups  voluntarily.  132  Cong.  Rec. 
S14935,  remarks  of  Sen.  Durenberger 
(October  3. 1986).  Thus,  more  resources 
would  be  “spent  on  necessary  and 
effective  cleanup  of  Superfund  sites,  and 
less  on  convoluted  litigation  *  *  *”  132 
Cong.  Rec.  S14922.  remarks  of  Sen. 
Simpson  (October  3, 1986).  It  was 
Congress’  intent  that  responsible  parties 
have  an  incentive  to  conduct  voluntary 
cleanups,  rather  than  wait  perhaps 
years  to  conduct  lengthy,  resource¬ 
intensive  litigation  over  the  wisdom 
shown  by  EPA  personnel  when 
implementing  valid  Superfund  response 
actions. 

Case  law  has  clarified  the  burden  of 
proof  which  the  United  States  must  meet 
to  recover  its  actual  costs  in  cost 
recovery  actions,  and  the  burden  which 
defendants  must  meet  once  the  United 
States  has  established  in  prima  facie 
case.  See  NEPACCO,  579  F.  Supp.  at  850, 
810  F.  2d  at  747.  The  United  States  must 
prove  that  the  defendants  in  a  section 
107  action  are  liable.  Then,  the  United 
States  must  demonstrate  that  it 
conducted  a  removal  or  remedial  action 
and  establish  the  costs  which  were 
inciured  for  that  action. 


When  the  United  States  has  met  its 
burden  of  proof  under  section  107(a).  the 
burden  shifts  to  the  defendants  to  show 
that  costs  were  incurred  inconsistent 
with  the  national  contingency  plan,  if 
defendants  fail  to  meet  this  burden  of 
proof,  the  United  States  is  entitled  to 
recover  ail  of  its  response  costs. 

The  proposed  regulation  does  not 
address  the  issue  of  recoverability  of 
costs  in  the  circumstance  where  a  court 
rules  that  the  United  States,  in 
conducting  a  removal  or  remedial 
action,  failed  to  comply  with  a 
requirement  of  the  national  contingency 
plan.  EPA  solicits  public  comment  on 
whether  the  regulation  should  include 
further  clarification  of  the  CERCLA 
section  107(a)(4)(A)  liability  standard  in 
this  respect.  EPA  is  considering  adopting 
the  standard  developed  by  the  court  in 
O'Neil  V.  Picillo,  682  F.  Supp.  706  (D.R.I. 
1988),  affd  883  F.2d  178  (1st  Cir.  1989). 
The  clarification  would  state  that  where 
the  Agency  does  not  materially  comply 
with  the  applicable  requirements  of  the 
national  contingency  plan,  and  as  a 
result,  incurs  costs  demonstrably  in 
excess  of  those  costs  that  would  have 
been  incurred  in  the  absence  of  such 
material  noncompliance  with  the 
national  contingency  plan,  recoverable 
costs  (i.e.  the  “costs  of  removal  or 
remedial  action  incurred  by  the  United 
States  *  *  *  not  inconsistent  with  the 
national  contingency  plan,”  42  U.S.C. 
9607(a)(4)(A)),  would  not  include  the 
demonstrably  excess  costs  incurred  as  a 
direct  result  of  the  nonCompliance  with 
the  national  contingency  plan.  The 
clarification  would  further  state  that 
where  material  noncompliance  with  the 
national  contingency  plan  does  not 
result  in  demonstrably  excess  costs,  all 
costs  of  response  action  are  recoverable 
costs. 

B.  Determining  Costs 

EPA  incurs  costs,  including  direct  and 
indirect  costs,  in  taking  response 
actions.  Other  federal  agencies,  states, 
and  Indian  tribes  also  may  incur  costs 
for  response  actions.  As  mentioned 
previously,  these  entities  have 
independent  authority  under  CERCLA 
section  107(a)  to  recover  their  response 
action  expenditures.  However,  while 
states  or  other  federal  agencies,  as  well 
as  EPA,  may  be  the  lead  agency  for 
response  actions  as  provided  in  the 
national  contingency  plan,  EPA  is 
generally  the  lead  agency  for  recovery 
under  CERCLA  section  107  of  most 
response  action  expenditures. 
Accordingly,  the  provisions  of  this 
proposed  rule  apply  to  cost  recovery 
actions  initiated  by  EPA  and  are  not 
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binding  on  other  federal  agencies, 
states,  or  Indian  tribes. 

States  receiving  funds  under 
Siiperhind  cooperative  agreements, 
however,  are  required  to  comply  with 
the  uniform  administrative  requirements 
for  grants  and  cooperative  a^eements 
to  states  and  local  governments  at  40 
CFR  part  31,  and  the  administrative 
requirements  specifically  related  to 
cooperative  a^ements  and  state 
contracts  for  Superfund  response 
actions  at  subpart  O  of  40  CFR  part  35. 
These  regulations  include  requirements 
for  the  completion  and  maintenance  of 
certain  documentation  and  information 
necessary  for  the  administration  of 
grants  and  cooperative  agreements. 

With  respect  to  federal  agencies, 
where  EPA  incurs  costs  by  reimbursing 
other  federal  agencies  for  work 
performed  under  interagency 
agreements,  and  plans  to  indude  these 
costs  as  part  of  a  cost  recovery  action, 
EPA  will  request,  pursuant  to  terms  of 
interagency  agreements,  that  such  other 
federal  agendes  maintain 
documentation  and  information 
regarding  response  actions  and  costs 
consistent  with  the  documentation  and 
information  provisions  in  this  proposed 
rule. 

1.  Direct  Costs 

The  proposed  rule  would  define  direct 
costs  as  disbursements  (also  known  as 
“outlays"  or  “expenditures”)  recorded  in 
individual  site  accounts  in  ^A’s 
finandal  management  system.  The 
terms  "disbtuaement"  and  “financial 
management  system”  are  used  in  this 
rule  in  accordance  with  standard  and 
established  federal  government  practice 
discussed  below. 

Direct  costs  are  expenditures  which 
are  made  for  the  execution  of  a  site 
response  action  and  are  identified  in  the 
individual  site  accounts  in  the  Agency's 
fmancial  management  system.  They 
indude  EPA  employee  salaries  and 
benefits,  travel  costs,  EPA  pasrments  for 
goods  and  services  furnished  by 
organizations  other  than  EPA  under 
contracts  (with  private  companies), 
interagency  agreements  (with  other 
federal  agencies),  cooperative 
agreements  (with  states  pursuant  to 
section  104(d)  of  CERCLA),  grants  to 
groups  of  individuals  (Technical 
Asaistance  Grants),  preauthorized 
response  daims  made  by  responsible 
parties  performing  response  actions 
under  a  "mixed  fimding"  settlement 
agreement  pursuant  to  section  122  of 
CERCLA,  reimbursements  made 
pursuant  to  section  106(b)  of  CERCLA, 
and  indemnification  daims  under 
section  119  of  CERCLA.  They  include 
any  other  site-spedfic  response  costs. 


including  oversight  costs,  incurred  by 
the  Agency  under  authority  of  CERCLA 
and  the  national  contingency  plan. 

Hie  Agency's  direct  costs  include  all 
costs  of  other  organizations  performing 
site-spedfic  response  actions  under 
Superfund  contracts,  cooperative 
agreements,  interagency  agreements, 
and  grants.  For  example,  in  contracts 
with  private  companies  performing  site- 
specific  work,  the  contractors'  overhead 
and  profit,  along  with  direct  labor  and 
material  costs,  is  part  of  the  costs  to 
EPA  of  those  contracts.  Overhead  and 
profit  is  included  in  company  invoices 
for  site  work  at  those  sites  and  is 
charged  in  EPA's  finandal  management 
system  as  a  direct  cost  to  EPA. 

Similarly,  EPA's  payments  to  federal 
agendes  and  states  through  interagency 
agreements  and  cooperative  agreements, 
respectively,  for  site-specific  work 
includes  their  indirect  costs. 

The  federal  government's  recognition 
and  recording  of  disbursements  is  in 
accordance  with  Office  of  Management 
and  Budget  (0MB)  Circular  A-34 
“Instructions  on  Budget  Execution”  and 
title  2  of  the  General  Accoimting  Office 
(GAO)  Polides  and  Procedures  Manual 
for  Guidance  of  Federal  Agencies.  Title 
2  was  promulgated  pursuant  to  31  U.S.C. 
3511,  which  grants  the  Comptroller 
General  of  the  United  States  authority  to 
prescribe  accounting  principles, 
standards,  and  requirements  for  each 
executive  agency. 

EPA's  finandal  management  system 
consists  of  the  total  of:  (1)  Agency 
financial  systems,  both  manual  and 
automated,  for  planning,  budget 
formulation  and  execution,  program  and 
administrative  accounting,  and  audit; 
and,  (2)  all  other  systems  for  recording 
and  classifying  financial  data  and 
reporting  financial  information, 
including  purchasing,  property, 
inventory,  etc.  This  description  is  based 
on  the  definition  of  financial 
management  system  from  0MB  Circular 
A-127  “Financial  Management 
Systems.” 

EPA's  accounting  polides  and 
procedures  are  based  on  the  laws, 
regulations,  and  polides  cited  above 
and  other  applicable  authorities 
discussed  below.  In  recording  direct 
costs  in  the  individual  site  accounts, 
EPA  employs  a  variety  of  systems, 
methods,  and  techniques.  As  required 
by  title  7,  chapter  6  of  GAO's  Polides 
and  Procedures  Manual  for  Guidance  of 
Federal  Agencies,  EPA  reviews  and 
approves  basic  payment  documents 
before  any  disbursements  are  made. 
Superfund  direct  costs  are  based  on 
records  such  as  timecards,  timesheets, 
vouchers,  invoices  and  electronic 
transfers.  In  addition,  some  direct  costs 


are  recorded  through  journal  entries  and 
journal  voucher  transfers  from  other 
accounts. 

EPA's  financial  management  system 
incorporates  numerous  accounting  and 
internal  controls  in  accordance  with  31 
U.S.C.  3512.  These  controls  ensure  that 
obligations  and  costs  comply  with 
applicable  law  and  that  the  revenues 
and  expenditures  applicable  to  Agency 
operations  are  recorded  and  accounted 
for  properly.  The  controls  also  ensure 
that  accounts  and  reliable  financial  and 
statistical  reports  are  prepared. 

The  foregoing  discussion  has  focused 
on  EPA's  accounting  of  costs.  Under  31 
U.S.C.  3512,  other  federal  agencies  are 
subject  to  the  same  controls  and 
regulations  as  EPA  and  consequently 
follow  similar,  though  not  necessarily 
identical,  internal  procedures 
implementing  these  controls  and 
regulations.  As  explained  above,  EPA’s 
direct  costs  include  payments  to  other 
federal  agencies  pursuant  to  interagency 
agreements.  Under  Agency  policies  and 
procedures,  EPA  does  not  account  for 
these  payments  as  direct  costs  until  the 
other  federal  agency  has  incurred  the 
costs  and  submitted  an  invoice  for 
reimbursement  to  EPA.  In  turn,  other 
federal  agencies  are  subject  to  the  same 
controls  and  regulations  regarding  the 
recording  of  disbursements  discussed 
above,  as  apply  to  EPA.  Both  EPA  and 
government-wide  policies  require 
recipient  federal  agencies  to  maintain 
adequate  internal  controls  and  support 
for  all  charges  to  interagency  accoimts. 
Consequently,  all  payments  to  other 
federal  agencies  have  been  subject  to 
extensive  review  and  control  by  the 
time  the  charges  are  recorded  as  direct 
costs  in  EPA's  financial  management 
systems. 

2.  Indirect  Costs 

The  proposed  rule  would  define 
indirect  costs  as  disbursements  from  the 
Superfund  for  the  operation  and 
management  of  the  Superfund  program 
that  are  not  direct  costs.  It  also  would 
provide  a  methodology  for  determining 
the  indirect  cost  pool  and  indirect  cost 
rate.  Since  the  purpose  of  appropriations 
from  the  Superfund  is  to  support 
CERCLA  goals  and  objectives,  any 
charge  to  the  Trust  Fund  supports  the 
clean-up  process  at  Superfund  sites. 
Accordingly,  EPA  believes  that  any  cost 
to  Superfund  not  charged  to  a  specific 
site  should  be  included  in  the  indirect 
cost  pool.  This  definition,  together  with 
that  for  direct  costs,  would  make  all 
disbursements  from  the  Superfund 
potentially  eligible  for  cost  recovery. 

Indirect  costs  are  support  costs, 
comparable  to  a  private  company’s 
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overhead,  which  support  site  response 
actions,  or  the  Superfund  program  in 
general,  but  which  cannot  be  directly 
accounted  for  on  an  individual  site 
basis.  EPA’s  indirect  costs  may  include 
payments  for  non-site-specific  activities 
under  contracts,  grants,  and  interagency 
agreements.  Indirect  costs  include: 

1.  Administrative  management  (e.g., 
facilities,  persoimel,  finance  budget, 
procurement,  and  other  support 
services); 

2.  Enforcement,  legal,  and  audit 
services  (e.g.,  non-site-specibc  costs 
from  EPA’s  Offices  of  General  and 
Regional  Counsels,  Inspector  General, 
and  Enforcement); 

3.  Program  management  (all  non-site- 
speciHc  costs  for  EPA's  program  offices 
and  10  regional  hazardous  waste 
management  divisions  for  such 
functions  as  management,  and  policy 
direction  and  formulation); 

4.  Initial  site  analysis  costs 
(preliminary  assessments  and  site 
investigations  of  potential  Superfund 
sites);  and, 

5.  Research  and  development  (R&D) 
costs. 

EPA  excludes,  and  will  continue  to 
exclude  from  its  indirect  cost  pool 
certain  other  response  action  costs, 
which  are  accounted  for  on  a  site- 
specific  basis,  and  their  associated 
indirect  costs.  These  costs  include: 

(1)  Unrecovered  response  action  costs 
expended  on  sites  where  less  than  100% 
of  total  expenditures  are  recovered 
through  settlements  with  responsible 
parties  and  no  further  cost  recovery  at 
the  site  is  pursued; 

(2)  Response  costs  at  sites  where 
there  are  no  financially  viable 
responsible  parties  (orphan  sites),  at 
sites  where  no  responsible  parties  have 
been  identified,  and  at  sites  where 
response  costs  are  not  pursued;  and 

(3)  Costs  associated  with  federal 
facilities  sites. 

EPA  also  has  not  sought  other  indirect 
costs,  such  as  the  total  of  all  indirect 
costs  incurred  in  fiscal  years  1981  and 
1982.  Under  EPA’s  Superfimd  financial 
management  policy,  these  costs  were 
applied  to  the  startup  of  the  Superfund 
program. 

From  1983  to  date,  EPA's  accounting 
methodology  has  resulted  in  a  limited 
amount  of  indirect  costs  being  allocated 
to  sites  for  cost  recovery.  TTiis  is  a  result 
of  two  major  factors  relating  to  EPA’s 
current  allocation  methodology.  The 
first  factor  involves  the  composition  of 
the  indirect  cost  pool.  Certain  sub¬ 
categories  of  the  first  three  types  of 
indirect  costs  listed  above  (for  example, 
equipment  costs  and  related 
depreciation  expense)  were  omitted 
from  the  cost  recovery  process.  Initial 


site  analysis  costs  and  R&D  were 
excluded  in  their  entirety. 

The  second  factor  limiting  EPA’s 
allocation  of  indirect  costs  to  sites  for 
cost  recovery  involves  the  methodology 
by  which  the  indirect  cost  pool  is 
currently  distributed.  In  this  process, 

EPA  divides  the  total  of  its  indirect  cost 
pool  by  the  total  of  site-specific  and 
non-site-specific  employee  hours  to 
compute  an  hourly  indirect  cost  rate. 
However,  EPA’s  indirect  cost  rate  is 
applied  only  to  site-specffic  employee 
hours  when  computing  a  site’s  share  of 
indirect  costs.  Since  these  site-specific 
employee  hours  have  amounted  to 
approximately  35%  of  the  total 
Superfund  employee  hours,  only  this 
portion  of  the  indirect  cost  pool  is 
distributed  to  sites  for  potential  cost 
recovery.  The  remaining  65%  of  the 
indirect  cost  pool  is  not  allocated  to 
sites  in  any  manner  and  is  therefore 
excluded  from  potential  cost  recovery. 

Tlie  Agency  is  fully  aware  that  this 
combination  of  factors  signiHcantly 
limits  recovery  of  certain  indirect  costs. 
The  General  Accounting  Office,  in  its 
report.  Superfund:  A  More  Vigorous  and 
Better  Managed  Enforcement  Program  Is 
Needed,  December  1989,  estimated  that 
all  of  these  practices  have  had  the  effect 
of  excluding  a  total  of  $800  million  in 
indirect  costs  through  fiscal  year  1988 
from  potential  cost  recovery. 

Selection  of  this  indirect  cost 
allocation  methodology  was  not  based 
on  the  premise  that  certain  indirect 
costs  were  not  recoverable,  but  instead 
was  based  on  a  consideration  of 
efficient  administration  of  this 
methodology  by  the  Agency’s  then 
current  bnancial  management  system. 
Generally  accepted  accounting 
principles  would  permit  the  allocation  of 
all  of  the  costs  of  the  Superfund  program 
to  sites.  This  has  been  recently 
supported  by  a  federal  district  court 
awarding  EPA  indirect  costs  in  a 
CERCLA  cost  recovery  action.  See 
United  States  v.  Royal  N.  Hardage,  et  al. 
(“Hardage”),  Civ.  No.  86-1401P,  slip  op. 
at  103  (W.D.  Okla.  August  9, 1990).  The 
court  in  Hardage  found  that  EPA’s 
current  system  of  cost  distribution 
allocates  35%  of  Superfund  non-site- 
specific  costs  and  that  under  generally 
accepted  accounting  principles, 
allocation  of  100%  would  be  appropriate. 
Accordingly,  today’s  proposed  rule 
would  revise  EPA's  indirect  cost 
methodology  to  ensure  implementation 
of  a  full  cost  accounting  approach  which 
allocates  all  costs  of  the  Superfund 
program  to  sites. 

E^A’s  current  indirect  cost  allocation 
methodology  is  a  cost-based  approach 
and  includes  certain  non-Superfund 
costs  in  the  indirect  cost  pool.  This 


approach  was  adopted  by  EPA  from 
recommendations  made  by  Ernst  & 
Yoimg,  inc.,  EPA’s  CPA  consultant,  in  its 
report.  Evaluation  of  Existing  EPA  Cost 
Accounting  Principles  and  Procedures 
and  Recommendations  for  a  Cost 
Allocation  Process  and  Methodology  for 
Superfund  Sites,  August,  1983. 
Expenditures  from  appropriations  other 
than  Superfund  were  included  because 
the  Superfund  program  received  certain 
benefits  and  support  from  other  Agency 
appropriations,  primarily  the  Salaries 
and  Expenses  appropriation.  The 
proposed  rule  would  change  the  current 
procedures  by  limiting  indirect  costs  to 
disbursements  from  the  Superfund 
appropriation.  This  change  is  consistent 
with  ^A’s  current  financial 
management  policy  to  bridge  the  cost 
allocation  and  budgetary  accounting 
systems  in  the  Superfund  program. 

The  proposed  rule  would  also  provide 
the  methodology  for  allocating  indirect 
costs  to  specific  sites.  The  proposed 
methodology  would  divide  the  indirect 
cost  pool  by  site-specific  employee 
hours  in  determining  an  indirect  cost 
rate.  Therefore,  all  indirect  costs  would 
be  recoverable  if  full  cost  recovery  at 
every  site  were  pursued.  However,  full 
cost  recovery  at  every  site  will  not 
always  be  pursued.  For  example,  certain 
sites  have  no  viable  responsible  parties 
for  a  cost  recovery  action.  Indirect  costs 
allocated  to  the  site  would  not  be 
reallocated  to  other  sites  and  would  not 
be  pursued.  EPA  specifically  requests 
public  comment  on  the  indirect  cost 
allocation  methodology  described  in 
today’s  proposed  rule  and  also  requests 
comment  firom  the  public  on  alternative 
allocation  methodologies  for  Superfund 
indirect  costs. 

The  first  step  in  determining  an  hourly 
indirect  cost  rate  would  be  to  divide  the 
indirect  cost  pool  into  two  categories. 
The  first  major  category  would  include 
indirect  costs  that  support  the  Superfund 
program  on  a  national  basis. 

National  indirect  costs  consist  of  two 
components.  The  first  component 
consists  of  EPA  headquarters  indirect 
costs  described  as  follows. 

•  Superfund  program  management 
costs  are  Superfund  dollars  that 
headquarters  expends  for  the  Office  of 
Solid  Waste  and  Emergency  Response 
to  maintain  program  support,  such  as 
Regional  coordinators  and  national 
policy  and  guidance.  The  funds 
expended  in  headquarters  program 
management  offices  benefit  all  sites. 
This  program  management  includes 
payments  to  site  response  contractors 
for  effort  which  supports  the  Superfund 
program  as  a  whole  rather  than 
individual  sites.  It  also  includes  costs 


Federal  Register  /  Vol.  57,  No,  152  /  Thursday,  August  6,  1992  /  Proposed  Rules 


34747 


incurred  by  EPA  under  reimbursable 
interagency  agreements  with  other 
federal  agencies,  for  example,  the 
National  Institute  of  Environmental 
Health  Sciences.  The  amount  of  such 
general  support  effort  is  determined 
from  reports  submitted  annually  by  the 
site  response  contractors.  All  site 
response  contractors  are  subject  to  this 
process.  For  FY 1991,  the  headquarters 
program  management  costs  were 
approximately  $180  million  in  Superfund 
expenditures.  For  the  period  of  FY  1981 
through  FY  1991,  these  costs  are 
estimated  to  be  approximately  $725 
million.  Hie  estimated  expenditure 
consists  of  actual  disbursements  for  the 
period  FY  1981  through  FY  1991.  The 
expenditures  reported  for  the  other  six 
categories  of  indirect  costs,  described 
below,  were  also  derived  in  the  same 
manner. 

*  Superfund  headquarters 
management  and  support  costs  are 
Superfund  costs  incurred  by  EPA 
primary  and  subordinate  headquarters 
offices  which  provide  administrative, 
legal,  and  management  support.  These 
primary  offices  during  FY-1990  consist  of 
the  Office  of  the  EPA  Administrator;  the 
Office  of  General  Counsel:  the  Office  of 
Administration  and  Resources 
Management:  the  Office  of  Enforcement: 
the  Office  of  Policy,  Planning  and 
Evaluation;  the  Office  of  the  Inspector 
General:  and,  the  Office  of  International 
Activities.  Superfund  costs  incurred 
include  those  for  offices  subordinate  to 
these  primary  offices.  For  FY  1991,  the 
headquarters  management  and  support 
costs  were  approximately  $90  million  in 
Superfund  expenditures.  Through  FY 
1991,  these  costs  are  estimated  to  be 
approximately  $450  million  in  total 
Superfund  expenditures. 

The  Agency’s  organization  and  office 
structure  has  changed  over  time  and 
could  change  in  the  future.  As  an 
example,  the  Office  of  Administration 
and  Resources  Management  and  the 
Ofiice  of  Policy,  Planning  and 
Evaluation  were  once  the  single  Office 
of  Planning  and  Management.  Also,  the 
Office  of  Enforcement  and  Compliance 
Monitoring  was  recently  reorganized  to 
the  Office  of  Enforcement.  The 
management  and  support  offices  listed 
above  represent  the  current  Agency 
structure.  Any  future  office 
reorganization  may  result  in  the 
incorporation  of  a  new  officefs]  in  this 
functional  category. 

•  Other  EPA  headquarters  program 
office  indii'ect  costs  are  Superfund 
expenditures  in  program  offices  other 
than  those  listed  above  to  support  the 
Superfund  program.  These  offices, 
include  the  Office  of  Water,  the  Office 


of  Air,  and  the  Office  of  Pesticides  and 
Toxic  Substances.  For  example,  the 
costs  of  policy  work  conducted  in  the 
office  of  Pesticides  and  Toxic 
Substances  may  support  regulatory 
work  in  the  Superfund  program.  These 
costs  are  the  costs  of  providing 
Superfund  support  on  an  as-needed 
basis  for  areas  in  which  the  program 
office  has  expertise.  For  FY  1991,  the 
other  program  office  costs  were 
approximately  $5  million  in  Superfund 
expenditures.  Through  FY  1991,  these 
costs  are  estimated  to  be  approximately 
$25  million  in  total  Superfund 
expenditures. 

•  Equipment/depreciation  costs  are 
Superfund  expenditures  incurred  by 
EPA  for  Superfund  for  non-site-specific 
capital  equipment,  namely,  equipment 
with  a  unit  prices  exceeding  $5,000. 
Examples  include  electronic  data 
processing  equipment  and  photocopying 
machines.  Generally  accepted 
accounting  principles  require  that  the 
expense  recognition  for  equipment  be 
through  depreciation.  Effective  with  the 
final  rule,  depreciation  will  be  computed 
and  form  the  basis  for  inclusion  as  the 
indirect  costs.  This  depreciation  is 
predominantly  a  headquarters  cost 
although  there  is  some  depreciation  in 
EPA’s  regional  accounts.  For  FY  1991, 
equipment  and  depreciation  costs  were 
approximately  $10  million  in  Superfund 
expenditures.  Through  FY  1991,  these 
costs  are  estimated  to  be  approximately 
$75  million  in  total  Superfund 
expenditures. 

•  Research  and  development  costs 
are  Superfund  expenditures  for  scientific 
studies  including  innovative  technology 
studies,  health  effects  studies  and 
procedures,  and  research  on  the  use  of 
scientific  techniques  in  Superfund.  The 
innovative  technology  studies  refers  to 
the  Superfund  Innovative  Technology 
Evaluation  (SITE)  Program.  This 
program  evaluates  the  feasibility  of  an 
irmovative  technology  before  it  becomes 
generally  available  and  used.  This  cost 
category  supports  the  Superfund 
program  in  general.  EPA  was 
considering  alternative  methods  for 
determining  the  appropriate  allocation 
(direct  costing  or  indirect  costing)  of  the 
research  costs  to  sites,  considering  the 
benefits  provided  by  this  research.  EPA 
has  now  determined  that  such  research 
is  properly  allocated  as  indirect  costs 
based  on  the  long-term  benefits  of  such 
costs  and  the  prevalent  private  sector 
practice  of  charging  such  costs  as 
indirect  in  accordance  with  generally 
accepted  accounting  principles. 
However,  the  costs  of  implementing 
innovative  technology  at  a  site  where 
such  technology  is  selected  by  EPA  as 


the  remedy  at  the  site  are  direct  costs. 

For  FY  1991,  the  research  and 
development  costs  were  approximately 
$75  million  in  Superfund  expenditures. 
Through  FY  1991,  these  costs  are 
estimated  to  be  approximately  $250 
million  in  total  Superfund  expenditures. 

•  Initial  site  analysis  costs  are 
generally  for  preliminary  assessments 
and  site  investigations  of  potential 
Superfund  sites.  These  costs  represent 
Superfund  expenditures  on  potential 
Superfund  sites  before  any  decision  is 
made  regarding  the  need  for  further  EPA 
action,  including  removal  response 
action  and  listing  on  the  NPL.  Given  the 
nature  of  these  activities,  EPA  proposes 
to  account  for  these  expenditures  as 
indirect  costs. 

Initial  site  analysis  costs  represent  a 
cost  to  the  Agency  for  operating  and 
managing  the  Superfund  programs. 

When  a  concerned  party  provides  EPA 
with  information  on  a  potential 
Superfund  site,  the  Agency  responds  by 
evaluating  the  site  to  determine  if  any 
federal  action  is  necessary.  To  date, 

EPA  has  performed  preliminary 
assessments  on  over  30,000  such 
potential  Superfund  sites.  EPA’s 
proposed  policy  to  account  for  initial 
site  analysis  costs  as  indirect  costs  is 
consistent  with  generally  accepted 
accounting  principles  for  treating  costs 
of  this  nature,  i.e.  initial  or  “up-front” 
costs,  as  indirect  or  overhead  costs.  For 
example,  many  private  businesses’ 
initial,  “up-front”  costs  include  costs 
associated  with  providing  estimates  or 
bids  on  the  costs  of  their  services  to 
potential  clients.  Some  of  these  bids  will 
be  successfully  and  result  in  acceptance 
by  a  client,  and  other  bids  will  not.  The 
recovery  of  these  initial  estimating  costs 
occurs  through  billings  to  all  clients.  A 
portion  of  the  price  billed  to  clients  will 
generally  include  a  pro  rata  share  of  all 
estimating  costs  as  indirect  costs. 

A  specific  example  involves  the  bid 
and  proposal  costs  incurred  by 
prospective  federal  government 
contractors.  The  Federal  Acquisition 
Regulations  (48  CFR  31.205-18)  permit 
contractors  to  include  bid  and  proposal 
costs  as  part  of  the  indirect  costs 
charged  to  the  federal  government. 

These  costs  are  allowable  regardless  of 
whether  the  bid  was  successful 
(resulting  in  the  award  of  a  contract),  or 
unsuccessful  (resulting  in  no  award). 

Under  this  proposed  regulation,  EPA’s 
indirect  cost  pool  will  include  all  initial 
site  analysis  costs.  The  recovery  of 
these  costs  will  occur  through  the 
application  of  the  indirect  cost  rate  to  all 
sites.  For  FY  1991,  these  initial  site 
analysis  costs  were  approximately  $60 
million  in  Superfund  expenditures. 
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Through  FY  1991,  these  costs  are 
estimated  to  be  approximately  $350 
million  in  total  Superfund  expenditures. 

The  second  component  of  national 
indirect  costs  consists  of  costs  incurred 
by  other  federal  agencies,  under 
allocation  transfer  interagency 
agreements,  in  support  of  the  national 
Superfund  program.  Currently,  only 
health  effects  research  conducted  by  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to  section 
104(i)(5)  of  CERCLA  is  included.  Unlike 
the  work  of  other  federal  agencies, 
which  is  charged  as  direct  costs  to  the 
Superfund,  these  health  effects  studies 
will  not  be  conducted  for  specific  sites 
and  cannot  be  charged  reasonable  as 
direct  costs. 

Pursuant  to  section  104(i](5](D)  of 
CERCLA,  the  costs  for  health  effects 
research  are  to  be  borne  by 
manufactures  and  processors  imder  the 
Toxic  Substances  Control  Act, 
registrants  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  responsible  parties  under 
CERCLA.  This  proposed  rule  would 
consider  costs  of  health  effects  research 
which  cannot  be  allocated  to  these 
manufacturers,  processors  and 
registrants  as  indirect  costs  in  EPA’s 
in^rect  cost  pool.  Generally,  health 
effects  research  included  in  EPA’s 
indirect  cost  pool  will  cover  those 
hazardous  substances  that  are  no  longer 
manufactured  or  used  as  pesticides  or 
which  are  chemicals  (or  mixtures  of 
chemicals]  that  are  disposed  of  at 
hazardous  waste  sites  and  cannot  be 
linked  with  any  such  manufacturer, 
processor  or  registrant. 

The  second  major  category  of  indirect 
costs  consists  of  Superfund  program  and 
administrative  management  incurred  in 
each  of  EPA’s  ten  regional  ofhces.  These 
costs  are  incurred  for  region-specific 
activities  which  apply  to  all  sites  in  the 
respective  region.  Samples  include 
planning  and  directing  Superfund 
response  activities  within  the  region  and 
regional  financial  and  personnel 
services.  For  FY  1991,  Ae  indirect  costs 
for  EPA’s  regions  were  approximately 
$125  million  in  Superfund  expenditures. 
'Through  FY  1991,  these  indirect  costs 
are  estimated  to  be  approximately  $600 
million  in  total  Superfiind  expenditures. 

After  determining  the  indirect  cost 
pool  fi'om  the  national  and  regional 
indirect  costs  expenditures,  the  next 
step  in  determining  the  indirect  cost  rate 
would  be  to  identify  each  region’s  total 
direct  and  indirect  Superfund  employee 
hours.  A  region’s  direct  Superfimd 
employee  hours  are  employee  hours 
charged  to  individual  Sueprfimd  sites 
(resulting  in  salaries  being  charged  as 
direct  costs).  Indirect  Superfund 


employees  hours  are  hours  charged  in  a 
region  to  the  Superfund  program  but  not 
to  individual  Superfund  sites. 

Once  the  national  indirect  costs, 
regional  indirect  costs,  and  regional 
Superfund  employee  hours  are 
determined,  indirect  costs  rates  can  be 
calculated.  First,  national  indirect  costs 
are  distributed  to  each  region  by 
multiplying  the  total  national  indirect 
costs  by  the  percentage  (ratio)  of  each 
region’s  total  Superfund  hours  (direct 
and  indirect)  to  the  combined  total  of  all 
regions’  total  Superfund  hours  (direct 
and  indirect).  The  proposed  rule  refers 
to  this  percentage  as  a  region’s 
"allocation  percentage." 

Next,  each  region’s  indirect  cost  pool 
would  be  calculated  by  adding  a 
region’s  distribution  of  the  national 
indirect  costs,  as  calculated  above,  to  its 
own  indirect  costs  which  support  the 
Superfund  program. 

'To  compute  the  regional  indirect  cost 
rate,  the  total  regional  indirect  cost  pool 
is  divided  by  regional  Superfund  site 
hours.  To  identify  indirect  costs  for  a 
specific  site,  the  regional  indirect  cost 
rate  is  multiplied  by  regional  Superfund 
site  hours  charged  to  the  site. 

The  nature  of  the  indirect  cost 
allocation  process  results  in  the 
establishment  of  provisional  or  interim 
indirect  cost  rates.  The  establishment  of 
provisional  indirect  cost  rates  is  a 
generally  accepted  cost  accounting 
concept  and  accepted  business  practice. 
The  indirect  cost  allocation  process  can 
result  in  three  or  more  separate  indirect 
cost  rates  for  a  particular  fiscal  year 
until  a  final,  audited  rate  is  established 
after  the  end  of  the  fiscal  year.  The  first 
rate  would  be  established  at  the 
beginning  of  the  fiscal  year  based  on  the 
best  available  information.  In  most 
cases,  this  provisional  rate  would  be 
based  on  the  prior  fiscal  year’s  indirect 
cost  rate.  After  completion  of  the  current 
fiscal  year,  the  indirect  cost  rate  would 
be  recalculated  based  on  actual  fiscal 
year  disbursements.  'This  may  result  in  a 
revised  provisional  indirect  cost  rate. 
’There  may  be  additional  revisions  to  the 
provisional  indirect  cost  rate  based  on 
accounting  adjustments  such  as 
reclassification  of  costs.  Finally,  EPA’s 
indirect  costs  undergo  audit -by  EPA’s 
Office  of  Inspector  General.  Upon 
completion  of  the  audit,  EPA  would 
determine  the  final  indirect  cost  rates. 

'The  proposed  rule  contains 
provisional  indirect  cost  rates  for  each 
EPA  region  for  fiscal  years  1983-1988. 
These  rates  were  determined  using  the 
proposed  methodology. 

After  promulgation  of  the  proposed 
rule,  the  provisional  and  final  indirect 
cost  rates  for  past  and  future  fiscal 
years  would  also  be  published  in  the 


Federal  Register  with  public  comment 
requested.  The  last  published  rate  for 
any  fiscal  year  would  be  in  effect  for 
purposes  of  calculating  indirect  costs  in 
EPA  cost  recovery  actions  until  a  new 
rate  is  published.  Resolved  cost 
recovery  actions  would  not  be  affected 
by  the  publication  of  a  new  rate. 

Thus,  the  FY  1988  rates  would  apply 
to  cost  distributions  made  in  FY  1989 
through  FY  1993  until  new  rates  for 
these  years  are  published.  In  addition, 
indirect  cost  rates  for  prior  fiscal  years 
may  be  recalculated  and  new  rates 
published.  Any  such  recalculations 
would  occur,  as  described  above,  if  new 
information  becomes  available  based  on 
recommendations  from  Agency  internal 
audits  (e.g.  Office  of  Inspector  General 
audits]  or  from  accounting  adjustments 
made  pursuant  to  Agency  financial 
management  policy. 

The  indirect  cost  rates  for  fiscal  years 
1981  and  1982  were  not  calculated.  In 
the  past,  EPA  has  not  sought  recovery  of 
indirect  costs  for  those  years  and 
believes  that  it  is  inappropriate  to 
change  that  policy  at  this  time.  At  the 
inception  of  the  Superfund  program,  the 
Agency  made  the  decision  that  indirect 
costs  for  these  fiscal  years  would  be 
applied  to  startup  of  the  Superfund 
program  and  would  not  be  recovered. 

As  a  matter  of  enforcement  discretion, 
after  the  effective  date  of  the  final  rule, 
EPA  will  apply  the  new  indirect  cost 
rates  to  all  cost  recovery  actions  that 
have  not  been  finally  resolved.  EPA  will 
apply  discretion  with  respect  to 
application  of  the  new  indirect  cost 
rates  in  cases  where  a  demand  for 
indirect  costs  has  been  made,  based  on 
the  prior  rates,  and  the  settlement 
negotiations  and/or  litigation  have 
proceeded  to  a  point  where  EPA 
believes  application  of  the  new  rates 
would  have  an  adverse  impact  on  the 
settlement  negotiations  and/or 
litigation. 

'The  docket  to  today’s  proposed  rule 
contains  the  complete  calculations  and 
information  describing  the  methodology 
and  specific  calculations  used  to 
determine  the  EPA  regional  hourly 
indirect  cost  rates  from  FY-1983  to  FY- 
1988  included  in  §  308.50. 

3.  Interest 

Section  107(a)  of  CERCLA  states: 

[t]he  amounts  recoverable  in  an  action  under 
this  section  shall  include  interest  on  the 
amounts  recoverable  under  subparagraphs 
(A)  through  (D).  Such  interest  shall  accrue 
from  the  later  of  (i)  the  date  payment  of  a 
specified  amount  is  demanded  in  writing,  or 
(ii)  the  date  of  the  expenditure  concerned. 

The  rate  of  interest  on  the  outstanding  unpaid 
balance  of  the  amounts  recoverable  under 
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this  section  shall  be  the  same  rate  as  is 
specified  for  interest  on  investments  of  the 
Hazardous  Substance  Superfund  established 
under  subchapter  A  of  chapter  98  of  the 
Internal  Revenue  Code  of  1954. 

Prior  to  enactment  in  1986  of  this 
provision  for  charging  interest  in 
CERCLA,  EPA  had  the  authority  to 
collect  pre-judgment  interest  on 
recoverable  costs  under  Superfund.  See 
NEPACCO,  579  F.  Supp.  at  852. 
Accordingly  EPA  charges  responsible 
parties  with  interest  on  recoverable 
costs  in  all  cost  recovery  actions. 

The  intent  of  today’s  rule  is  to  clarify 
certain  terms  in  CERCLA  relating  to 
charging  of  interest,  and  to  clarify  the 
interest  rate  and  method  of  calculating 
interest  in  cost  recovery  actions.  The 
proposed  rule  would  establish  the  “date 
of  expenditure,"  under  section  107(a),  as 
the  date  identified  in  EPA’s  financial 
management  system  for  the  expenditure 
event  involved.  The  event  date 
established  depends  on  the  type  of 
transaction  or  method  of  payment. 

For  transactions  where  EPA  arranges 
for  a  check  payment  by  the  U.S. 
Department  of  Treasury,  the  date  of 
expenditure  is  the  date  of  the  check. 
Examples  of  this  type  of  transaction 
include  payments  to  contractors  and 
vendors  and  to  EPA  employees 
reimbursing  travel  expenditures.  For 
payroll  transactions,  EPA  uses  a  bi¬ 
weekly  pay  period  ending  on  alternate 
Saturdays.  Any  payroll  date  of 
expenditure  is  the  second  Tuesday 
following  the  Saturday  ending  a  pay 
period.  This  date  may  be  either  the  date 
of  checks  to  employees  receiving  checks 
or  the  effective  date  of  electronic 
transfers  for  those  employees  paid  by 
electronic  fund  transfer  to  their  bank 
accounts. 

There  are  other  transactions  involving 
electronic  fund  transfers  such  as  EPA 
reimbursements  to  other  federal 
agencies  (e.g.  the  U.S.  Coast  Guard), 
performing  work  under  interagency 
agreements.  Another  example  is  a  state 
cooperative  agreement  where  payments 
are  made  by  EPA  to  a  state  under  a 
letter-of-credit  arrangement.  In  these 
cases,  the  date  of  expenditure  is  the 
date  EPA  is  notified  of  the  electronic 
fund  transfer  by  the  U.S.  Department  of 
Treasury. 

There  are  some  transactions  where 
the  direct,  site-specific  disbursement  is 
charged  by  means  of  a  journal  voucher 
transfer  from  another  account  to  which 
the  disbursement  was  originally 
charged.  In  these  instances,  the  date  of 
expenditure  is  determined  by  EPA  as 
the  date  applicable  to  the  original 
charge. 

The  date  of  expenditure  for  indirect 
costs  would  be  the  same  as  the  date  of 


expenditure  of  the  related  Superfund 
regional  employee  site-specific  payroll 
costs.  As  explained  previously  in  this 
preamble,  the  indirect  costs  for  a  site 
are  determined  by  application  of  the 
indirect  cost  rate  to  direct  Superfund 
employee  site-specific  hours  expended. 

The  proposed  rule  would  also  clarify 
the  date  of  written  demand  as  the 
earlier  of  the  date  of  mailing  of  a  special 
notice  letter,  demand  letter,  or  other 
correspondence  which  demands  past 
costs  and  which  may  include  an 
estimate  of  future  costs.  Alternately,  the 
date  of  written  demand  is  the  date  of 
filling  of  a  section  107(a)  cost  recovery 
action  in  federal  district  court  by  the 
Department  of  Justice. 

Special  notice  letters  are  issued  by 
EPA  pursuant  to  CERCLA  section  122(e). 
They  inform  responsible  parties  of  their 
potential  liability  for  response  costs, 
mark  the  start  of  a  statutory  moratorium 
period  on  certain  EPA  actions,  and 
initiate  the  process  of  formal 
negotiations  for  responsible  party 
conduct  of  response  action  at  a  site. 

In  accordance  with  EPA  policy, 
special  notice  letters  may  include  a 
demand,  pursuant  to  section  107(a),  that 
responsible  parties  reimburse  EPA  for 
the  costs  the  Agency  has  incurred  in 
conducting  response  activities  at  the 
site;  identify  the  actions  EPA  has 
undertaken  and  the  cost  of  conducting 
the  actions;  indicate  that  the  Agency 
anticipates  expending  additional  funds 
on  activities  at  the  site;  estimate  future 
costs  for  these  activities;  and.  demand 
payment  of  interest  for  past  and  future 
response  costs  incurred  by  EPA. 

A  demand  letter  is  a  request  that 
responsible  parties  reimburse  the 
Superfund  for  a  specified  amount 
associated  with  one  or  more  response 
activities.  Prior  to  filing  a  cost  recovery 
lawsuit,  as  a  matter  of  policy,  EPA 
sends  a  written  demand  letter  to 
responsible  parties  pursuant  to  section 
107(a).  Demand  letters  may  be  issued  for 
each  separate  response  activity 
conducted  at  a  site  and  may  include 
estimates  of  future  costs,  where 
appropriate.  Response  activities  at 
Superfund  sites  may  include  individual 
or  multiple  operable  units  of  removals, 
remedial  investigations  and  feasibility 
studies  (RI/FSs),  remedial  designs 
(RDs),  and  remedial  actions  (RAs). 

EPA  believes  that  interest  begins  to 
accrue  for  those  costs  already-expended 
from  the  date  of  written  demand  unless 
there  was  a  prior  written  demand,  in 
which  case,  interest  would  accrue  from 
the  date  of  the  prior  written  demand. 
Interest  begins  to  accrue  for  subsequent 
expenditures,  i.e.  future  costs,  upon  the 
date  of  expenditure.  Specified  sums  in 
special  notice  letters,  demand  letters. 


and  other  correspondence  demanding 
costs  issued  by  the  Agency  are  not  an 
indication  of  EPA's  willingness  to  settle 
for  those  amounts  in  any  case. 

The  proposed  rule  would  also 
establish  a  procedure  for  assessing 
interest  which  is  consistent  with  the 
manner  in  which  the  U.S.  Department  of 
Treasury  earns  interest  on  the 
investment  of  Superfund  tax  revenues. 
The  U.S.  Department  of  Treasury 
compounds  interest  annually  on 
Superfund  tax  revenues.  The  procedure 
proposed  in  today's  rule  would 
compound  interest  for  cost  recovery 
purposes,  by  adding  at  the  end  of  the 
fiscal  year,  unpaid  principal  to  unpaid 
accrued  interest  to  determine  new 
unpaid  principal.  Interest  then  accrues 
on  the  new  unpaid  principal  for  the  new 
fiscal  year. 

In  defining  certain  terms  and 
methodologies  for  determining  interest, 
today’s  proposed  regulation  is  not 
intended  to  affect  or  preclude  EPA’s 
recovery  of  interest  under  any  legal  or 
equitable  authority  or  principles.  This 
view  is  consistent  with  the  court’s 
opinion  in  United  States  v.  Bell 
Petroleum  Services,  Inc.,  734  F.  Supp. 

771  (W.D.  Tex.  March  8. 1990)  which 
construed  the  statutory  language 
regarding  interest  in  CERCLA  section 
107  as  a  guideline  for  the  court  to  follow 
in  determining  interest,  not  as  a  strict 
requirement  which  could  bar  recovery  of 
interest, 

C.  Documenting  Response  Actions  and 
Costs 

Today’s  proposed  rule  amends  40  CFR 
300.160  to  specify  the  documents  and 
information  that  EPA  will  complete  and 
maintain  to  support  CERCLA  cost 
recovery  actions.  EPA  proposes  that  the 
documents  and  information  specified 
meet  the  requirements  of  the  national 
contingency  plan  to  describe  the 
response  action  taken  and  provide  an 
accurate  accounting  of  costs  incurred  for 
that  action  by  the  Agency  for  purposes 
of  CERCLA  section  107(a)  cost  recovery 
actions.  This  section  of  the  proposed 
rule  would  not  apply  to  documentation 
requirements  that  the  Agency  may  issue 
by  policy  or  regulation  relating  to  claims 
against  the  Superfund  pursuant  to 
CERCLA  sections  111  and  112;  petitions 
for  reimbursement  pursuant  to  CERCLA 
section  106(b);  and,  reimbursements  to 
local  governments  pursuant  to  CERCLA 
section  123. 

This  part  in  the  proposed  rule  would 
apply  prospectively  to  cost  information 
assembled  and  response  action 
documented  by  EPA  on  or  after  the 
effective  date  of  the  promulgation  of  the 
final  regulation.  It  is  EPA’s  intent. 
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however,  to  adopt  the  dociunentation 
process  defined  in  the  proposed 
amendment  to  40  CFR  300.160  as  an 
interim  policy  which  would  apply  to 
current  cost  recovery  actions,  where 
appropriate. 

The  detailed  process  for  completion 
and  maintenance  of  documents  and 
information  in  §  300.160(a)(3)  and  (4)  of 
the  proposed  rule  would  not  directly 
apply  to  other  federal  agencies,  states, 
and  Indian  tribes.  As  stated  previously 
in  this  preamble,  it  is  EPA’s  intent  to 
require  that  federal  agencies,  under 
terms  of  Superfund  interagency 
agreements,  complete  and  maintain 
documents  and  information  to  support 
cost  recovery  actions  consistent  with 
the  requirements  of  the  proposed  rule. 

Certain  parts  of  the  proposed  rule, 
however,  particularly  S  308.50,  EPA 
Indirect  Costs,  of  the  new  40  CFR  part 
308  will  apply,  when  final,  to  cost 
recovery  actions  under  section  107  of 
CERCLA  which  have  not  been  finally 
resolved.  The  remaining  provisions  of 
part  308  would  apply  to  cost  recovery 
actions  initiated  after  the  effective  date 
of  the  final  rule. 

The  proposed  rule  would  clarify  that 
documentation  sufficient  to  describe 
what  the  costs  of  the  resptonse  action 
were  incurred  for  would  be  provided  in 
two  categories.  The  first  category, 
documentation  that  covers  the  actual 
response  action  taken,  would  be  work 
initiation  documents  that  EPA  issues  to 
contractors  and  lead  agencies 
describing  the  work  to  be  undertaken  to 
implement  the  selected  response  action. 
Documents  issued  to  contractors  by  EPA 
in  this  category  would  be  work 
assignments  and  other  technical 
directive  documents.  If  the  lead  agency 
implementing  the  response  action  is  not 
EPA,  but  rather  is  a  state,  or  federal 
agency,  documentation  in  this  category 
would  be  the  appropriate  cooperative 
agreement  or  interagency  agreement 
that  is  issued  by  EPA  when  it  initiates 
the  implementation  of  response  action. 

If  the  response  action  includes  a 
technical  assistance  grant  to  a  group  of 
individuals,  the  documentation  would 
be  the  appropriate  grant  issued  by  EPA. 
Amendments  to  all  these  documents 
would  also  be  provided. 

The  second  category  would  be 
documents  that  describe  the  technical 
aspects  of  the  implementation  of  the 
response  action  taken.  In  general,  these 
documents  would  be  deliverables,  i.e., 
periodic,  interim,  and/or  final  project 
reports,  that  may  be  required  under 
EPA’s  wori(  initiation  orders.  These 
documents  would  be  reports  prepared 
by  EPA  officials,  or  reports  prepared  by 
contractors,  states,  local  governments, 
federal  agencies,  or  groups  of 


individuals  for  submission  to  EPA 
officials  which  are  completed  pursuant 
to  requirements  in  work  initiation 
documents  and  which  describe  the 
actual  response  actions  that  have  been 
taken.  These  documents  would  be 
reports  prepared  describing  progress  of 
implementation  of  the  response  action 
and  final  reports  describing  the 
completion  of  response  action. 

The  proposed  rule  than  clarifies  EPA’s 
approach  to  account  for  costs  incurred 
for  site-specific  response  actions. 

Certain  information  would  be  completed 
and  maintained  concerning  the  costs 
incurred  by  the  Agency.  For  direct  costs 
this  information  would  be  the  site 
identification  code  and  name;  names, 
salary  (including  benefits  amounts),  and 
hours  charged  for  all  EPA  employees 
providing  site-specific  work;  names  of 
payees,  amoimts  and  dates  paid  for 
purchases  and  contract  charges  incurred 
for  site  activities  by  EPA  vendors,  and 
as  applicable,  identification  of  related 
contracts,  purchase  orders,  or  invoices, 
as  well  as  related  journal  vouchers. 

The  identification  of  site-specific  costs 
incurred  by  EPA  vendors  may  result 
from  two  different  types  of  accounting 
transactions.  EPA  vendors  submit  an 
invoice  for  their  services  on  a  site- 
specific  basis.  Costs  for  these  services 
can  be  identified  by  the  invoice. 
However,  there  are  also  situations 
where  contract  costs,  originally  billed  as 
non-site-specific  costs  are  reclassified  to 
direct  site-specific  accounts.  This 
reclassification,  in  certain  cases  permits 
more  accurate  cost  accounting.  The 
reclassified  non-site-specific  contract 
costs  represent  contract  specific 
administrative  costs  that  are  best 
allocated  to  the  sites  for  which  the 
contractor  expended  the  costs. 

There  may  be  other  situations  for 
which  costs  are  reclassified  firom  non¬ 
site-specific  accounts  to  site-specific 
accounts  such  as  the  reclassification  of 
pre-FY  1988  contract  disbursements 
based  on  special  reports  submitted  by 
the  contractors.  The  document 
accounting  for  these  transactions  is  a 
journal  voucher.  Therefore,  depending 
on  the  type  of  transaction,  an  invoice  or 
a  journal  voucher,  provides  the 
appropriate  information  for  the  contract 
disbursements. 

For  cooperative  agreements  with  state 
and  local  governments  and  interagency 
agreements  with  federal  agencies,  this 
information  would  be  the  names  of 
recipient  entities  (e.g.  departments, 
agencies,  etc.),  amounts  and  dates  paid, 
and  agreement  identification  numbers 
for  all  costs  incurred. 

In  addition,  this  information  would 
include  employee  name,  amoimts  and 
dates  paid,  destination,  and  travel 


authorization  number  for  all  site-specific  | 

travel  by  EPA  employees.  | 

For  indirect  costs,  the  information 
completed  and  maintained  by  EPA 
would  be  the  applicable  annual  regional 
hourly  indirect  cost  rate,  the 
identification  of  the  Superfund  employee 
site-specific  hours  upon  which  the 
hourly  rate  is  applied,  and  the 
corresponding  indirect  cost  totals  for 
each  government  fiscal  year  involved.  i 

For  interest  charges,  the  information 
would  include  the  amounts  and  dates 
paid  of  costs  on  which  the  interest  is  ; 

calculated  and  the  total  of  interest 
charges  for  the  site.  | 

Up  to  the  present,  this  information  has 
been  provided  in  extensive  and 
voluminous  documents  to  responsible 
parties  and  courts  in  cost  recovery 
actions.  This  has  resulted  in  enormous 
transaction  costs  to  EPA  and 
responsible  parties  and  has  fi^quently 
delayed  the  outcome  of  administrative 
and  judicial  cost  recovery  proceedings. 

The  procedure  proposed  in  this  rule 
would  substantially  streamline  the  cost 
accounting  associated  with  EPA’s  cost 
recovery  actions  by  shifting  Agency 
practice  to  cost  accounting  by  means  of 
manual  and  automated  reports. 

Recent  changes  in  the  conduct  and 
practice  of  governmental  and  private 
business  financial  transactions  form  the 
basis  for  EPA’s  decision  to  adopt  the 
approach  in  the  proposed  rule  for 
accounting  for  federal  costs  incurred  in 
the  Supierfirnd  program.  With  advances 
in  business  technology,  government  and 
private  financial  transactions  are 
moving  away  from  use  of  documentation 
paper  (hardcopy),  to  the  transmission, 
recording  and  storage  of  electronic 
impulses  in  computerized  financial 
management  systems.  For  example,  U.S. 
Department  of  Treasury  confirmation  of 
expenditures  pursuant  to  approved  EPA 
vouchers  is  currently  received 
electronically.  EPA  does  not  receive 
hardcopy  documentation  of  these 
expenditures.  The  Agency  believes  that 
government  and  other  business 
transactions  increasingly  will  be 
conducted  electronically  in  the  future. 

The  proposed  rule  reflects  this 
inevitable  trend  in  utilization  of 
advanced  technology  by  providing  that 
the  Agency  will  furnish  certain 
information  that  would  account  for 
federal  costs  expended  in  the  Superfund 
program.  The  information  would  include 
the  significant  data  elements  that  would 
be  sufficient  to  meet  the  Agency’s 
obligations  under  the  national 
contingency  plan  to  establish  Superfund 
expenditures.  The  information  would  be 
provided  in  the  form  of  automated  or 
manual  reports  listing  the  detailed 
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information  stated  in  the  proposed 
amendment,  40  CFR  300.160(a)(4). 
Example  documents  containing  the 
financial  information  required  by  the 
proposed  rule  are  included  in  the  docket 
to  today's  proposed  rule. 

The  documentation  and  information 
specified  in  the  proposed  rule  would  in 
all  cases  be  sufficient  to  form  the  basis 
for  EPA’s  cost  recovery  action  and 
satisfy  the  requirements  of 
§  300.160(a)(1)  of  the  national 
contingency  plan.  There  may  be 
instances,  however,  where  certain 
documents  and  information  may  not  be 
available  because  of  the  urgency  of  the 
response  action  or  other  circumstances 
beyond  the  control  of  EPA.  For  example, 
progress  reports  describing  the  response 
action  taken  may  not  be  produced  in 
every  case  by  EPA  contractors,  or  states 
under  cooperative  agreements.  In  cases 
where  certain  documentation  and 
information  specified  in  today's  rule  are 
not  available,  EPA  will  identify  other 
documentation  and  information  which 
describes  the  response  action  taken  and 
provides  an  accurate  accounting  of  costs 
as  required  by  the  national  contingency 
plan. 

In  clarifying  the  scope  of 
§  300.160(a)(1),  the  proposed  rule 
excludes  documentation  and 
information  which  do  not  describe  the 
response  action  taken  or  provide  an 
accurate  accounting  of  costs  incurred. 
For  example,  “pre-award" 
documentation  associated  with  the 
procurement  of  contracts  for  response 
action  work  does  not  relate  to,  and 
would  not  be  part  of  the  documentation 
and  information  to  be  completed  and 
maintained  by  EPA  to  support  a  cost 
recovery  action.  These  documents  do 
not  provide  information  on  the  selection 
or  implementation  of  the  response 
action  taken  at  any  site  that  relates  to 
the  nature  and  extent  of  costs  incurred, 
since  these  pre-award  documents  are 
prepared  prior  to  performance  of  any 
actual  work  under  the  contract. 
Similarly,  national  or  regional  EPA 
contracts  (e.g.  those  providing  for 
general  advisory  and  assistance 
services  to  the  Agency),  would  not  be 
part  of  the  documentation  and 
information  produced  for  cost  recovery 
actions  because  they  do  not  contain 
descriptions  of  site-specific  response 
action  and  do  not  contain  information 
related  to  costs  incurred  with  respect  to 
any  Superfund  site. 

Other  documents  which  would  not  be 
among  the  documents  produced  under 
§  3Q0.lG0(a)(l)  in  a  specific  cost 
recovery  action  include  general  audit 
reports  or  audit  work  papers  that  do  not 
relate  to  a  particular  site.  Such  general 


audit  reports,  however,  that  are  used  as 
a  basis  for  calculation  of  provisional  or 
final  indirect  cost  rates  would  be  made 
available  when  EPA  publishes  these 
rates  in  the  Federal  Register,  in 
accordance  with  procedures  proposed  in 
this  rule. 

EPA  also  believes  that  preliminary, 
interim,  or  draft  documents,  or  portions 
of  these  documents  are  not  necessary  to 
meet  the  documentation  and  information 
requirements  of  today's  proposed  rule  in 
cost  recovery  actions  under  CERCLA. 
Accordingly,  EPA  does  not  intend  to 
produce  these  preliminary,  interim,  or 
draft  documents  pursuant  to  the 
procedures  for  cost  recovery  actions 
proposed  in  today's  proposed  rule.  Final, 
or  “last  draft”  documents  would  meet 
the  provisions  in  the  proposed 
§  300.160(a)(2)  of  the  rule  to  support  a 
cost  recovery  action. 

In  summary,  EPA  believes  that  the 
proposed  documentation  and 
information  amendments  to  40  CFR 
300.160  will  contribute  to  the  swift 
resolution  of  cost  recovery  actions  under 
section  107(a)  of  CERCLA. 

D.  CERCLA  Statute  of  Limitations 

Section  113(g)(2)  of  CERCLA  states: 

An  initial  action  for  recovery  of  costs 
referred  to  in  section  107  must  be 
commenced; 

(A)  for  a  removal  action,  within  3  years 
after  completion  of  the  removal  action, 
except  that  such  cost  recovery  action  must  be 
brought  within  6  years  after  a  determination 
to  grant  a  waiver  under  section  104(c)(1)(C) 
for  continued  response  action; 

(B)  for  a  remedial  action,  within  6  years 
after  initiation  of  physical  on-site 
construction  of  the  remedial  action,  except 
that,  if  the  remedial  action  is  initiated  within 
3  years  after  the  completion  of  the  removal 
action,  costs  incurred  in  the  removal  action 
may  be  recovered  in  the  cost  recovery  action 
brought  under  this  subparagraph. 

In  any  such  action  described  in  this 
subsection,  the  court  shall  enter  a  declaratory 
judgment  on  liability  for  response  costs  or 
damages  that  will  be  binding  on  any 
subsequent  action  or  actions  to  recover 
further  response  costs  or  damages.  A 
subsequent  action  or  actions  under  section 
107  for  further  response  costs  at  the  vessel  or 
facility  may  be  maintained  at  any  time  during 
the  response  action,  but  must  be  commenced 
no  later  than  3  years  after  the  date  of 
completion  of  all  response  action.  Except  as 
otherwise  provided  in  this  paragraph,  an 
action  may  be  commenced  under  section  107 
for  recovery  of  costs  at  any  time  after  such 
costs  have  incurred. 

Because  of  the  complexity  of  the 
Superfund  program  and  the  many  types 
of  activities  that  are  involved  in  removal 
and  remedial  actions,  the  Agency 
believes  it  would  be  helpful  in  cost 
recovery  actions  if  definitions  of  certain 
terms  in  section  113(g)(2)  were  available 


in  the  context  of  EPA's  response  action 
procedures.  Accordingly,  to  provide 
more  clarity,  the  proposed  rule  would 
define  certain  of  the  terms  used  in 
section  113(g)(2). 

As  indicated  above,  the  proposed  rule 
applies  to  EPA  cost  recovery  actions. 

The  proposed  rule's  definition  of  certain 
statute  of  limitations  terms  are  based  on 
administrative  events  that  occur  in 
EPA's  Superfund  response  action 
procedures.  The  administrative  events 
that  may  occur  in  the  Superfund 
program  activities  of  other  governmental 
entities  and  parties  may  significantly 
differ  from  those  that  occur  in  EPA.  The 
definitions  of  statute  of  limitations 
events,  therefore,  do  not  apply  to  cost 
recovery  actions  taken  by  other 
governmental  entities  or  parties. 

The  proposed  rule  would  define 
“completion  of  removal  action"  only  in 
the  circumstances  where  remedial 
actions  are  also  undertaken  at  the  site. 
Superfund  remedial  actions  are  always 
preceded  by  certain  removal  actions. 

The  removal  actions  may  include 
traditional  physical  removals  (those 
taken  to  prevent,  mitigate,  and  cleanup 
releases  or  threat  of  releases  of 
hazardous  substances),  as  well  as 
studies  or  investigations  conducted 
under  section  104(b)  of  CERCLA  (as 
clarified  by  the  national  contingency 
plan).  Examples  of  studies  and 
investigations  include  remedial 
investigations  and  feasibility  studies  (40 
CFR  300.430),  and  remedial  design 
activities  (40  CFR  300.435).  Because  of 
the  complexity  of  the  response  process 
and  the  fact  that  several  of  these 
removal  actions  may  be  taken 
simultaneously  or  in  sequence  at  a  site, 
the  completion  of  the  removal  action  for 
purposes  of  cost  recovery  may  be 
difficult  to  ascertain.  The  proposed  rule 
would  define  all  pre-remedial  resjionse 
actions  as  removal  actions  and  define 
the  “completion  of  the  removal  action" 
for  cost  recovery  purposes  as  the  date  of 
the  last  remedial  design  report  prepared 
by  EPA  preparatory  to  implementation 
of  remedial  construction  activities  at  the 
site. 

The  term  "completion  of  removal 
action"  at  sites  where  only  traditional 
physical  removal  actions  addressing 
releases  or  threat  of  releases  of 
hazardous  substances  are  undertaken 
would  not  be  defined  by  the  proposed 
rule. 

The  term  “physical  on-site 
construction"  for  remedial  actions 
would  be  defined  by  the  proposed  rule 
to  be  limited  to  actions  that  occur  after 
completion  and  approval  of  the  remedial 
design  and  the  issuance  by  EPA.  the 
lead  agency,  or  prime  contractor  of  a 
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notice  to  begin  remedial  action  (“notice 
to  proceed")  by  authorized  personnel.  A 
notice  to  proceed  is  a  written 
communication  issued  to  the  contractor 
conducting  the  response  action  once 
work  plans  and  other  contract 
documents  have  been  reviewed  and 
approved  by  the  lead  agency  or  prime 
contractor  o^icial.  In  every  case,  the 
date  of  initiation  of  physical  onsite 
construction  would  occur  after  the  last 
remedial  design  report  has  been 
approved  and  the  notice  to  proceed  has 
been  issued.  In  effect,  the  rule  proposes 
that  only  construction  following 
approval  of  the  last  remedial  design 
report  and  issuance  of  the  notice  to 
proceed  is  construction  within  the 
meaning  of  CERCLA  section  113(g)(2)(B). 

Under  the  provisions  of  section 
113(g)(2)(B),  where  a  declaratory 
judj^ent  on  liability  has  been  entered 
by  a  court,  the  statutory  limitation 
period  for  a  subsequent  action  is 
extended  to  three  years  after 
"completion  of  all  response  action.”  The 
declaratory  judgment  is  binding  on  all 
subsequent  actions  to  recovery  response 
costs  or  damages.  Subsequent  actions 
under  section  107(a)  by  the  Agency, 
however,  must  be  commenced  no  later 
than  three  years  after  completion  of  all 
response  action.  Under  the  proposed 
rule,  the  term  “all  response  action”  as 
used  in  CERCLA  section  113(g)(2)(B) 
would  include,  but  would  not  be  limited 
to,  all  response  actions  that  occur  before 
the  date  on  which  the  Superfund  Site 
Close-Out  Report  is  signed  by  an  EPA 
Regional  Administrator.  The  Close-Out 
Report  is  issued  following  a  ffnal 
inspection  of  the  site  by  EPA  staff.  A 
description  of  a  Close-Out  Report  can  be 
found  in  “Procedures  for  Completion 
and  Deletion  of  Sites  From  the  National 
Priorities  List”  (OSWER  Directive 
9320.2-03a,  April,  1989,  amended  by 
OSWER  Directive  9320.2-03b. 

December,  1989).  Since  a  Close-Out 
Report  is  prepared  for  each  operable 
unit  at  a  site,  the  Close-Out  Report  for 
the  last  operable  unit  would  be  used  for 
purposes  of  identifying  the  completion 
of  “all  response  action”.  The  Close-Out 
Report  date  was  selected  because  it  is  a 
definable  date  included  in  a  document 
developed  at  every  site  which  provides 
the  overall  technical  justiffcation  for 
response  action  completion. 

EPA  considered  other  options  for 
defining  “all  response  action”  including 
administrative  completion  of  federal 
funding  of  restoration  activities  as 
provided  in  40  CFR  300.435.  The  Close- 
Out  Report,  however,  is  a  definable 
administrative  event,  which  would  occur 
for  all  Superfund  sites,  at  a  time  when 
ail  federal  fimding  will  have  been 


concluded.  EPA  specifically  requests 
public  comment  on  this  definition  of  the 
“all  response  action”  event. 


EPA  requests  public  comment  on  ail 
aspects  of  today’s  rule.  However,  the 
preamble  discussion  identifies  certain 
issues  addressed  in  today’s  rule  on 
which  EPA  specifically  requests  public 
comment.  These  issues  include  the 
following. 

1.  Further  clarification  of  the  CERCLA 
section  107  (a)(4)(A)  liability  standard  in 
the  circumstance  where  a  court  rules 
that  the  United  States,  in  conducting  a 
removal  or  remedial  action,  failed  to 
comply  with  a  requirement  of  the 
national  contingency  plan. 

2.  The  indirect  cost  allocation 
methodology  proposed  in  today’s  rule 
and  alternative  allocation 
methodologies  for  Superfund  indirect 
costs. 

3.  The  definition  of  “all  response 
action”  as  that  term  is  used  in  section 
113(g)(2)(B)  addressing  the  circumstance 
where  a  declaratory  judgment  on 
liability  having  been  entered  by  a  court, 
the  statutory  limitation  period  for  a 
subsequent  action  is  extended  to  three 
years  after  “completion  of  all  response 
action.” 

Comments  on  this  proposed  rule  must 
be  received  within  sixty  days  of 
publication  in  the  Federal  Register. 


Section  300.160  of  the  national 
contingency  plan  establishes 
requirements  for  the  lead  agency  to 
complete  and  maintain  certain 
documentation  to  support  all  actions 
under  the  national  contingency  plan  and 
to  form  the  basis  for  cost  recovery. 
Section  300.160(a)(1),  which  describes 
the  general  categories  of  documentation, 
would  not  be  changed  by  the  proposed 
rule. 

However,  four  new  subparagraphs  to 
paragraph  (a)  would  be  added.  These 
subparagraphs  would  set  forth  EPA’s 
obligations  under  $  300.160(a)(1) 
specifically  with  respiect  to  cost 
recovery  actions.  Subparagraph  (2) 
would  make  it  clear  that  documentation 
and  information  spieciffed  in  the 
succeeding  two  subparagraphs  would 
apply  to  EPA  and  would  satisfy  the 
terms  of  §  300.160(a)(1)  of  the  national 
contingency  plan  wi  A  respect  to  cost 
recovery  actions.  Subparagraph  (3) 
would  defme  what  documentation  is 
sufficient  to  describe  the  response 
action  taken.  Subparagraph  (4)  would 


define  what  information  is  sufficient  to 
accurately  account  for  federal  costs 
incurred  for  each  site-specific  response 
action.  Subparagraph  (5)  would  make  it 
clear  that  in  those  cases  where  all  of  the 
documentation  and  information 
speciffed  in  subparagraphs  (3)  and  (4) 
are  not  available,  EPA  would  identify 
other  documentation  and  information 
which  describes  the  response  action 
taken  and  provides  an  accurate 
accounting  of  costs  which  would  meet 
the  requirements  of  $  300.160(a)(1)  of  the 
national  contingency  plan,  and  would  be 
sufficient  to  form  the  basis  for  a  cost 
recovery  action.  This  Part  of  the 
proposed  rule  would  apply  prospectively 
to  cost  information  assembled  and 
removal  or  remedial  actions 
documented  for  cost  recovery  actions 
instituted  by  EPA  on  or  after  the 
effective  date  of  the  ffnal  rule. 

40  CFR  Part  306  CERCLA  Cost  Recovery 

This  part  would  be  new.  It  would 
consist  of  three  subparts:  Subpart  A— 
General — ,  §  §  308.10  and  308.12;  Subpart 
B — Actions  for  Recovery  of  Costs  under 
CERCLA—,  §§  308.20  through  308.30; 
and  Subpart  C — Categories  of  Costs — , 

§§  308.40  through  308.60. 

Section  308.10  would  describe  the 
scope  and  applicability  of  part  308.  Part 
308  would  specify  what  costs  are 
recoverable  in  cost  recovery  actions 
under  section  107(a)(l)-(4)  (A)  and  (D) 
of  CERCLA  for  recovery  of  costs 
incurred  by  EPA.  Part  308  would  also 
clarify  certain  response  action  events 
that  relate  to  the  statute  of  limitations 
applicable  to  cost  recovery  actions 
under  section  107,  that  are  expressed 
CERCLA  section  113(g)(2).  In  addition  to 
costs  incurred  by  EPA,  costs  incurred  by 
other  federal  agencies  would  be  EPA 
costs  if  incurred  for  response  actions 
funded  by  EPA  through  interagency 
agreements.  Costs  incurred  by  states  or 
local  governments  would  be  EPA  costs  if 
incurred  for  response  actions  funded  by 
EPA  through  a  CERCLA  section 
104(d)(1)  cooperative  agreement 

Section  308.12  would  deffne  the  terms 
used  in  part  308  as  they  are  defined  in 
section  101  of  CERCLA  or  40  CFR  part 
300,  unless  otherwise  stated. 

Section  308.20  would  codify 
responsible  party  liability  for  federal 
costs  under  section  107(a)(4)  (A)  and  (D) 
of  CERCLA.  Subject  to  defenses  in 
section  107(b)  of  CERCLA,  responsible 
parties  under  section  107(a)  of  CERCLA 
are  liable  for  all  costs  of  response 
actions  incurred  by  the  United  States 
not  inconsistent  with  the  national 
contingency  plan  and  for  the  costs  of 
any  health  assessment  or  health  effects 
study  carried  out  under  section  104(i)(5) 


E.  Public  Comment 


III.  Section-by-Section  Summary 

40  CFR  Part  300  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan 
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of  CEROLA.  Section  308.25  would  define 
recoverable  costs  as  all  costs  including 
direct  and  indirect  costs,  and  interest  on 
those  costs. 

Section  308.30  would  explain  the 
terms  “completion  of  removal  action.” 

I  “physical  on-site  construction,”  and  “all 
response  action”  for  Superfund  response 
I  action  events  as  those  terms  are  used  in 
section  113(g)(2)  of  CERCLA  in 
i  determining  when  cost  recovery  actions 
I  must  be  initiated. 

[  Section  308.40  would  explain  that  EPA 
direct  costs  are  disbursements  recorded 

!in  individual  Superfund  site  accounts  in 
EPA's  financial  management  system. 
Section  308.50(a)  would  explain  that 
I  EPA  indirect  costs  are  all  disbursements 
I  from  Superfund  for  the  operation  and 
i  management  of  the  Superfimd  program 
I  that  are  not  direct  costs.  Section 

308.50(b)  would  provide  the  method  of 
;  determining  an  hourly  indirect  cost  rate 
I  for  each  EPA  region  that  would  be  used 
to  determine  the  indirect  costs  for  a 
specific  response  action.  Section 
308.50(b)  would  also  clarify  that  health 
efiects  research  costs  conducted  by  the 
\  Agency  for  Toxic  Substances  and 
i  Disease  Registry  pursuant  to  section 
104{i)(5)  of  CERCLA  would  be  recovered 
as  indirect  costs.  Section  308.50(c) 

^  would  contain  a  table  of  provisional 
indirect  cost  rates  for  each  of  EPA’s  ten 
I  regions  for  fiscal  years  1983  through 
I  1988.  The  proposed  rule  states  that 
provisional  and  final  rates  would  be 
published,  for  subsequent  years  after  the 
}  completion  of  the  fiscal  year.  The  last 
I  published  rate  would  remain  in  effect 
‘  until  a  new  provisional  or  final  rate  was 
published  for  the  relevant  year. 

I  Section  306.60  would  clarify  “date  of 
expenditure”  and  “date  of  demand”  as 
!  those  terms  are  used  in  section  107(a)  of 
CERCLA  for  determining  interest.  It  also 
explains  the  “date  of  expenditure”  for 
purposes  of  interest  accrual  prior  to  the 
;  enactment  of  the  CERCLA  amendments 
i  of  1986.  This  section  would  also  clarify 
how  interest  is  calculated. 

IV.  Summary  of  Supporting  Analyses 
I  A.  Regulatory  Impact  Analysis 

'  Executive  Order  (E.O.)  No.  12291 
requires  that  regulations  be  classified  as 
s  major  or  non-major  for  purposes  of 
I  review  by  the  Office  of  Management 
and  Bud^t  (OMB).  According  to  E.O. 
No.  12291,  major  rules  are  regulations 
that  €me  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or, 

(2)  A  major  increase  in  costs  or  prices 
I  for  consumers,  individual  industries,  - 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or. 


(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rulemaking  would  not  affect  the 
economy  by  $100  million  annually 
because  the  regulation  would  not 
increase  the  liability  of  responsible 
parties  and  would  not  increase  the 
response  costs  at  Superfund  sites.  The 
costs  for  which  responsible  parties  are 
liable  would  not  be  affected  by  this 
rulemaking.  Because  the  proposed 
regulation  provides  for  fiill  cost 
accounting  for  indirect  costs,  it  is 
possible  that  the  regulation  may  result 
in  a  small  increase  in  the  costs 
recovered  from  responsible  parties,  but 
any  such  increase  would  be  only  an 
incremental  addition  to  the  costs 
recovered  without  this  rule.  The 
rulemaking  would  not  directly  increase 
costs  or  prices  for  consumers,  industries, 
or  federal,  state,  or  local  government. 
The  regulation  would  not  contain  any 
new  standards,  criteria,  or  performance 
levels  to  be  achieved  by  the  regulated 
community.  Furthermore,  the  rulemaking 
would  not  have  adverse  affects  on 
competition,  employment,  investment, 
productivity,  or  innovation  because  the 
regulation  seeks  only  to  expedite  cost 
recovery  actions  and  reduce  the 
Agency’s  resource  burden  in 
documenting  response  costs. 

This  proposed  rule  has  been 
submitted  to  OMB  for  review,  as 
required  by  E.O.  No.  12291. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq.,  whenever  an 
agency  is  required  to  publish  a  notice  of 
ndemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organization, 
and  small  governmental  jurisdictions). 
This  analysis  is  unnecessary,  however, 
if  the  agency’s  administrator  certifies 
that  the  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

EPA  has  examined  the  rule’s  potential 
effects  on  small  entities  as  required  by 
the  Regulatory  Flexibility  Act.  The 
proposed  rule  imposes  no  new  economic 
burdens  on  small  entities.  The  proposed 
rule  also  does  not  affect  any  liability 
that  small  entities  may  have  as 
responsible  parties  under  CERCLA. 
Therefore,  I  certify  that  today’s 
proposed  rule  will  not  have  a  significant 


economic  effect  on  a  substantial  number 
of  small  entities. 

C.  Paperwork  Reduction  Act 

.This  regulation  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  Any  collection  of  information  in 
this  regulation  is  required  in  the  course 
of  an  enforcement  action  against  a 
specific  party  or  parties  and,  therefore, 
is  exempt  from  coverage  under  the  Act. 

List  of  Subjects 
40  CFR  Part  300 

Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations. 
Natural  resources.  Superfund. 

40  CFR  Part  308 

Administrative  practice  and 
procedure.  Claims,  Freedom  of 
information.  Hazardous  substances. 
Hazardous  waste.  Intergovernmental 
relations.  Natural  resources.  Superfund. 

Dated:  July  26, 1992. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  ch.  I  is  proposed  to  be 
amended  as  follows. 

PART  300  NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C. 
1321(c)(2);  EO.  11735.  38  FR  21243;  E.0. 12580. 
52  FR  2923. 

2.  Section  300.160  is  amended  by 
redesignating  paragraphs  (a)(2)  and 
(a)(3)  as  (a)(6)  and  (a)(7).  and  by  adding 
paragraphs  (a)(2)  throu^  (a)(5)  to  read 
as  follows: 

S  300.160  Documentation  and  cost 
recovery. 

(a)  *  *  * 

(2)  The  documentation  and 
information  specified  in  paragraphs 
(a)(3)  and  (a)(4)  of  this  section  shall  be 
sufficient  to  form  the  basis  for  an  EPA 
cost  recovery  action. 

(3)  Documentation  that  describes  the 
site-specific  response  action  taken 
referred  to  in  paragraph  (a)(1)  of  this 
section,  specifically: 

(i)  Contractual  granl  cooperative 
agreement,  or  interagency  agreement 
documents  that  describe  the  response 
action  to  be  taken;  and, 

(ii)  Progress  reports  and  final  reports 
by  EPA  officials,  or  by  contractors, 
states,  other  federal  agencies,  or  groups 
of  individuals  to  EPA  officials  that 
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describe  the  implementation  of  the 
response  action  taken. 

(4)  Information  that  provides  an 
accurate  accounting  of  federal  costs 
incurred  for  each  site-specific  response 
action  referred  to  in  paragraph  (a)(1),  of 
this  section,  specifically: 

(i)  For  direct  costs,  as  described  in 
§  308.40  of  this  chapter: 

(A)  Site  identification  code  number 
and  name(s); 

(B)  Names,  hours  charged,  and  salary 
(including  benefits  amounts)  paid  to 
EPA  employees  who  provided  site- 
specific  work; 

(C)  The  names  of  vendors  or  payees, 
amounts  paid,  dates  paid,  and  as 
applicable,  the  identification  of  related 
invoices,  contracts,  or  purchase  orders, 
as  well  as  all  related  journal  vouchers, 
for  purchases  and  contract  charges 
associated  with  the  site; 

(D)  The  names  of  recipient(s), 
amounts  and  dates  paid,  and  grant  and 
agreement  number(s)  for  all  costs 
involving  cooperative  agreements  with 
any  state  or  local  governments, 
technical  assistance  grants  awarded  to 
groups  of  individuals,  and  interagency 
agreements  with  other  federal  agencies; 
and, 

(E)  The  employee  name,  amounts  and 
date  paid,  destination,  and  travel 
authorization  number  for  all  site-specific 
travel  by  EPA  employees. 

(ii)  For  indirect  costs,  as  described  in 
S  308.50  of  this  chapter,  for  each  fiscal 
year  involved: 

(A)  The  applicable  regional  indirect 
cost  rates; 

(B)  The  site-specific  Sui)erfund 
employee  hours  upon  which  the  rates 
are  applied;  and, 

(C)  The  indirect  cost  totals. 

(iii)  For  interest  charges,  as  described 
in  §  308.60  of  this  chapter 

(A)  The  amounts  and  the  dates  upon 
which  interest  is  calculated;  and, 

(B)  The  amounts  and  the  total  interest 
charges  for  the  site. 

(5)  Where  certain  documentation  and 
information  described  in  paragraphs 

(a)(3)  and  (4)  of  this  section  are  not 
available,  EPA  shall  identify  other 
documentation  and/or  information 
which  describes  the  response  action 
taken  and  provides  an  accurate 
accoimting  of  costs  incurred. 
***** 

3.  Part  308  is  added  to  read  as  follows: 

PART  308— CERCLA  COST  RECOVERY 
Subpart  A— General 

308.10  Scope  and  applicability. 

308.12  Definitions. 


Subpart  B— Actions  for  Recovery  of  Costs 
under  CERCLA 

308.20  Liability. 

308.25  Recoverable  costs. 

308.30  Definitions  of  events  affecting 
limitations  of  actions  to  recover  costs. 

Subpart  C— Categories  of  Costs 

308.40  EPA  direct  costs. 

308.50  EPA  indirect  costs. 

308.60  Interest. 

Authority;  42  U.S.C.  9601-9657;  E.0. 12580, 
52  FR  2923. 

Subpart  A— General 
§  308.10  Scope  and  appiicabitity. 

(a)  This  part  specifies  the  cost  that  are 
recoverable  under  section  107(a)(4)(A) 
and  (D)  of  CERCLA,  and  defines  certain 
events  that  determine  the  period  in 
which  actions  under  section  107  for 
recovery  of  costs  may  be  brought 
pursuant  to  section  113(g)(2)  of  CERCLA. 

(b)  This  Part  does  not  apply  to  costs 
incurred  by  other  federal  agencies, 
states,  or  Indian  tribes.  WiUi  respect  to 
these  entities,  this  part  applies  where 
the  EPA  in  an  action  under  section  107 
of  CERCLA  is  seeking  recovery  of  its 
costs  expended  in  a  response  action 
under  an  interagency  agreement, 
cooperative  agreement,  or  grant. 

§308.12  Definitions. 

Terms  in  this  part  shall  have  the 
meaning  set  forth  in  section  101  of 
CERCLA  as  amended  and  the  national 
contingency  plan  at  40  CFR  part  300. 

Subpart  B— Actions  for  Recovery  of 
Costs  under  CERCLA 

§308.20  Liability. 

Subject  to  the  defenses  provided  in 
section  107(b)  of  CERCLA,  persons 
identified  in  section  107(a)  of  CERCLA 
are  liable  to  the  United  States  for  all 
costs  of  response  actions  incurred  by 
the  United  States  Government  not 
inconsistent  with  the  national 
contingency  plan,  40  CFR  part  300, 
including,  as  indirect  costs,  the  costs  of 
any  health  assessment  or  health  effects 
study  carried  out  under  section  104(i)(5) 
of  CERCLA. 

§  308.25  Recoverable  costs. 

Costs  recoverable  under  §  308.20  of 
this  subpart  include  direct  and  indirect 
costs  and  interest  on  those  costs.  These 
cost  categories  are  described  in  subpart 
C  of  this  part. 

§  308.30  Definitions  of  events  affecting 
limitations  of  actions  to  recover  costs. 

For  purposes  of  defining  certain 
events  that  determine  the  statutory 
limitation  periods  applicable  to  cost- 
recovery  actions  pursuant  to  section 


113(g)(2)  of  CERCLA,  the  following 
applies: 

(a)  The  term  "completion  of  the 
removal  action”  for  sites  where 
remedial  actions  are  taken  means  the 
date  of  the  final  remedial  design 
prepared  in  connection  with  the  final 
remedial  action  at  the  site. 

(b)  The  term  "physical  on-site 

construction"  for  remedial  actions  is 
limited  to  actions  that  occur  after  | 

completion  of  the  remedial  design  and  I 
issuance  of  the  Notice  to  Proceed  on  I 
which  remedial  action  personnel  are  ! 
authorized  to  begin  remedial 
construction  activities. 

(c)  The  term  "all  response  action"  in 
Section  113(g)(2)(B)  of  CERCLA 
includes,  but  is  not  limited  to,  all 
response  actions  that  occur  before  the 
Superfund  Site  Close-Out  Report  is 
signed  by  EPA's  Regional  Administrator. 

Subpart  C— Categories  of  Costs 

§  308.40  EPA  direct  costs. 

EPA  Direct  costs  consist  of 
disbursements  which  are  recorded  in 
individual  Superfund  site  accounts  in 
EPA’s  financial  management  system. 

§  308.50  EPA  Indirect  costs. 

(a)  EPA  indirect  costs  are 
disbursements  from  Superfund  for  the 
operation  and  management  of  the 
Superfund  program  which  are  not  direct 
costs  imder  §  308.40  of  this  subpart. 

(b)  EPA  indirect  costs  for  a  site- 
spec^c  response  are  determined  on  a 
fiscal  year  basis  as  follows: 

(1)  Indirect  costs  are  divided  into  two  I 
exclusive  categories:  | 

(1)  National.  Those  indirect  costs,  I 

including  health  effects  research  I 

conducted  by  the  Agency  for  Toxic  ? 

Substances  and  Disease  Registry  | 

pursuant  to  section  104(i)(5)  of  CERCLA,  I 
which  support  the  Superfund  program 

on  a  national  basis.  | 

(ii)  Regional  Those  indirect  costs  j: 

which  support  the  Superfund  program  in  f 
EPA’s  regional  offices. 

(2)  Total  Superfund  regional  employee  I 

hours,  whidi  are  hours  charged  by  [ 

employees  of  EPA’s  regional  offices  to  j 
the  Superfund  through  EPA’s  ■ 

timekeeping  and  payroll  system  are  1 

determined  by  summing  the  two  I 

categories  of  hours:  i 

(i)  Hours  charged  to  individual  ’ 

Superfund  sites,  resulting  in  associated 
salaries  being  charged  as  direct  costs;  | 

and,  j 

(ii)  Hours  charged  to  Superfund,  but  I 

not  to  individual  Superfund  sites.  i 

(3)  For  each  of  EPA’s  regions,  an 

allocation  percentage  is  determined  by  i 

dividing  each  region’s  total  Superfund  I 
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hours  (defined  by  paragraph  (b](2)  of 
this  section)  by  the  total  Superfund 
hours  of  all  regions  combined. 

(4)  National  indirect  costs  are 
distributed  to  the  EPA  regions  by 
multiplying  the  total  national  indirect 
costs  by  each  region's  allocation 
percentage  as  determined  in  paragraph 
(b)(3)  of  diis  section. 

(5)  A  regional  indirect  cost  pool  for 
each  of  the  EPA  regions  is  the  total  of 
the  amount  determined  in  paragraph 
(b)(l)(ii)  of  this  section  and  the  region's 
share  of  national  indirect  costs 
determined  in  paragraph  (b)(4)  of  this 
section. 

(6)  For  each  region,  the  indirect  cost 
rate  is  the  regional  indirect  cost  pool 
determined  in  paragraph  (b)(5)  of  this 
section  divided  by  the  direct  Superfund 
hours  in  the  region  determined  in 
paragraph  (b)(2)(i)  of  this  section. 

(7)  The  indirect  costs  for  a  specific 
site  are  determined  by  multiplying  the 
regional  indirect  cost  rate  from 
paragraph  (b)(6)  of  this  section  by  the 
direct  Superfund  hours  charged  to  the 
site  from  paragraph  (b)(2)(i)  of  this 
section. 

(c)  Indirect  Cost  Rates. 

(1)  Indirect  cost  rates  shall  be 
determined  using  the  procedures  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section. 

(2)  The  regional  indirect  cost  rates  for 
fiscal  years  1983  through  1988  are  as 
follows; 


Fiscal  year 

1983 

1984 

1985 

r 

1986 

1987 

1968 

Region  1 . 

$237 

$192 

$188 

$255 

$244 

$303 

Region  2 . 

245 

232 

220 

256 

240 

361 

Region  3 . 

228 

212 

217 

347 

318 

376 

Region  4 . 

289 

286 

270 

330 

296 

374 

Region  5 . 

171 

199 

180 

239 

251 

331 

Region  6 . 

200 

187 

208 

271 

269 

320 

Region  7 . . 

185 

184 

157 

198 

197 

333 

Region  8 . 

383 

162 

161 

176 

178 

295 

Region  9 . 

148 

145 

138 

206 

211 

326 

Region  10 . 

177 

178 

229 

308 

270 

269 

(3)  Public  notice  of  indirect  cost  rates. 
EPA  will  publish  the  indirect  cost  rate 
for  each  region  in  the  Federal  Register 
after  the  completion  of  the  fiscal  year. 
The  last  published  rate  remains  in  effect 
until  a  new  rate  is  published. 

$  308.60  Interest 
(a)  For  the  recovery  of  interest  for 
costs  incurred  not  inconsistent  with  the 
national  contingency  plan,  the  following 
applies: 

(1)  The  date  of  demand  for  payment  of 
a  specified  amount  in  writing  by  EPA  is 
the  earliest  of  the  date  of  mailing  of  a: 

(i)  Special  notice  letter. 

(ii)  Demand  letter;  or. 


(iii)  Other  correspondence  including  a 
demand  for  a  specified  amount  in 
writing  for  response  costs;  or. 

(iv)  The  date  of  filing  of  a  cost 
recovery  action  under  section  107  of 
CERCLA  by  the  Department  of  Justice 
on  behalf  of  the  EPA. 

(2)  The  date  of  expenditure  shall  be 
the  date  identibed  in  the  EPA's  financial 
management  system  for  the  type  of 
transaction  or  method  of  payment  on 
which  interest  will  be  calculated. 

(b)  The  interest  rate  applicable  on  any 
unpaid  principal  balances  during  a  fiscal 
year  shall  be  the  same  as  the  yield  on 
the  annual  investment  of  Superfund 
trust  balances.  The  yield  on  the  annual 
investment  of  Superfund  trust  balances 
is  determined  by  the  U.S.  Department  of 
Treasury. 

(c)  At  the  end  of  each  fiscal  year,  EPA 
will  add  unpaid  accrued  interest  for  that 
year  to  the  unpaid  principal  balance. 
The  total  is  the  new  fiscal  year's  unpaid 
principal  balance. 

(FR  Doc.  92-18572  Filed  8-5-92;  8:45  am) 
BILLING  CODE  6S60-50-M 


DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  12 

RIN  1090-AA34 

Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs 

agency:  Department  of  the  Interior, 
Office  of  the  Secretary. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  revises  a 
rule  published  by  the  Department  in  the 
September  9, 1991,  issue  of  the  Federal 
Register  (56  FR  45897).  The  rule 
implemented  Government-wide 
requirements  established  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  circulars  for  the 
administration  of  assistance 
agreements. 

This  revision  will  implement,  for 
grants  and  cooperative  agreements,  the 
Secretarial  Outreach  Issue  Paper 
Decision — Issue  4 — ^Endorsement  of 
Commercial  Products  or  Services.  The 
Secretary  determined  that  as  a  matter  of 
Departmental  Policy,  there  should  be  a 
provision  in  all  contracts  (exceeding 
$25,000),  assistance  agreements,  and 
Memoranda  of  Understanding/ 
Agreement  (MOAs)  which  would 
prevent  the  nongovernmental  party  from 
using  the  arrangement  to  imply 
Government  endorsement  of  a  product, 
service  or  position  which  the  recipient 
represents  in  its  commercial  advertising. 


DATES:  Comments  must  be  received  by 
September  8, 1992. 

ADDRESSES:  Comments  should  be 
mailed  to  Acquisition  and  Assistance 
Division,  Office  of  Acquisition  and 
Property  Management,  Department  of 
the  Interior,  1849  C  St.,  NW.,  Mail  Stop 
5512,  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Titcomb,  (Chief,  Acquisition 
and  Assistance  Division).  (202)  208-6431. 
SUPPLEMENTARY  INFORMATION:  Bureaus 
and  offices  within  the  Department  are 
entering  into  a  variety  of  partnership 
agreements  with  profit,  as  well  as  non¬ 
profit  organizations,  through  which  the 
Bureaus  receive  support  of  various 
kinds.  This  may  include  dissemination 
of  information  about  programs, 
promotion  of  activities  of  mutual 
interest  which  further  those  programs, 
and  generation  of  financial  and  other 
types  of  support,  where  authorized. 
These  types  of  agreements  are 
consistent  with  a  Departmental  and  an 
Administration  emphasis  on 
partnerships  and  cooperative  efforts  to 
accomplish  public  purposes,  and 
therefore  are  encouraged.  However, 
under  these  agreements,  there  is  risk 
that  certain  promotional  material 
produced  under  the  agreement,  such  as 
publications,  advertisements  in 
newspapers,  magazines  and  on 
television,  might  improperly  infer 
agency  endorsement  of  a  product, 
service  or  position  which  the  recipient 
represents.  Such  endorsements  violate 
the  provisions  of  Executive  Order  12731, 
October  17, 1990,  which  states: 
“Employees  shall  endeavor  to  avoid  any 
actions  creating  the  appearance  that 
they  are  violating  the  law  or  the  ethical 
standards  promulgated  pursuant  to  this 
order."  Those  standards  include; 

(1)  Performing  official  duties 
impartially  and  not  giving  preferential 
treatment  to  any  organization  or 
individual:  (2)  Avoiding  the  use  of  public 
office  for  private  gain:  and  (3)  Making 
no  unauthorized  commitments  or 
promises  of  any  kind  purporting  to  bind 
the  Government. 

The  provision  that  prohibits  the  use  of 
public  office  for  private  gain  has  been 
interpreted  by  the  Office  of  Government 
Ethics  to  mean  the  private  gain  of 
anyone,  including  Federal  officials, 
contractors,  cooperators,  partners,  etc. 

As  a  result,  the  Department  of  the 
Interior's  regulations  on  Employee 
Responsibilities  and  Conduct,  at  43  CFR 
20.735-17(f)  implement  the  Executive 
Order  by  stating:  “Endorsements. 
Employees  are  prohibited  from 
endorsing  in  an  official  capacity  the 
proprietary  products  or  processes  of 
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manufacturers  or  the  services  of 
commercial  firms  for  advertising, 
publicity,  or  sales  purposes.  Use  of 
materials,  products,  or  services  by  the 
Department  does  not  constitute  ofHcial 
endorsement.” 

Following  the  consideration  of  several 
alternative  policies  and  procedures  to 
ensure  compliance  with  these  directives 
in  various  types  of  contracts  and 
agreements,  the  Secretary  decided  to 
adopt  the  policy  of  including  a  provision 
in  ail  contracts  (exceeding  ^5,000), 
assistance  agreements,  and  Memoranda 
of  Understanding/ Agreement. 

Public  Participation 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions  or 
objections  regarding  the  proposed  rule 
to  the  location  identified  in  the 
Addresses  section  of  this  preamble. 
Comments  must  be  received  on  or 
before  September  8, 1992. 

Executive  Order  12291,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  Department  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  this  rule  merely  implements  a 
Secretarial  decision  concerning  the 
prohibition  of  recipients  to  use  the 
Department’s  use  of  services  and 
products  provided  as  an  endorsement. 
This  proposed  revision  to  the  rule  does 
not  contain  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.]. 

Environmental  Effects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969. 

Executive  Order  No.  12778 

The  Department  has  certified  to  the 
Ofiice  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b](2]  of  Executive 
Order  No.  12778. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
Administration,  Grant  program. 

It  is  proposed  that  title  43  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below: 


Dated:  July  9. 1992. 

John  Schrote, 

Assistant  Secretary— Policy,  Management 
and  Budget 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  E.0. 12731;  E.0. 12549;  sec.  5151- 
5160  of  the  Drug-Free  Workplace  Act  of  1988 
(Pub.  L.  100-690,  Title  V,  Subtitle  D;  41  U.S.C. 
701  et  seq.\,  5  U.S.C.  301;  Pub.  L  98-502;  OMB 
Circular  A-102;  OMB  Circular  A-110;  OMB 
Circular  A-128;  and  OMB  Circular  A-133. 

Subpart  A— Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs 

2.  Subpart  A  is  amended  as  set  forth 
below. 

a.  Section  12.2  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§12.2  Policy. 

***** 

(d)(1)  The  Department  of  the  Interior’s 
regulations  on  l^ployee 
Responsibilities  and  Conduct  at  43  CFR 
20.735-17(f),  implement  Executive  Order 
12731,  "Principles  of  Ethical  Conduct  for 
Government  Offices  and  Employees,”  by 
prohibiting  employees  from  endorsing  in 
an  official  capacity  the  proprietary 
products  or  processes  of  manufacturers 
or  the  services  of  commercial  firms  for 
advertising,  publicity,  or  sales  purposes. 
The  regulations  also  specify  that  use  of 
materials,  products,  or  services  by  the 
Department  does  not  constitute  official 
endorsement. 

(2)  In  the  event  that  a  grant/ 
cooperative  agreement  awarded  to  a 
recipient,  other  than  a  State  or  local 
government,  including  Federally- 
recognized  Indian  tribal  governments, 
authorizes  joint  dissemination  of 
information  and  promotion  of  activities 
being  supported,  the  following  provision 
shall  be  made  a  term  and  condition  of 
the  award: 

(i)  For  non-research  awards: 

Recipient  shall  not  publicize  or  otherwise 
circulate,  promotional  material  (such  as 
advertisements,  sales  brochures,  press 
releases,  speeches,  still  and  motion  pictures, 
articles,  manuscripts  or  other  publications) 
which  states  or  implies  Governmental, 
Departmental,  Bureau,  or  government 
employee  endorsement  of  a  product,  service, 
or  position  which  the  recipient  represents.  No 
release  of  information  relating  to  this  award 
may  state  or  imply  that  the  Government 
approves  of  the  recipient’s  work  products,  or 
considers  the  recipient's  work  product  to  be 
superior  to  other  products  or  services. 


Recipient  must  obtain  prior  Government 
approval  for  any  public  information  releases 
concerning  this  award  which  refer  to  the 
Department  of  the  Interior  or  any  Bureau  or 
employee  (by  name  or  title).  The  specific  text, 
layout  photographs,  etc.  of  the  proposed 
release  must  be  submitted  with  the  request 
for  approval. 

A  recipient  further  agrees  to  include  this 
provision  in  a  subaward  to  any  subrecipient, 
except  for  a  subaward  to  a  State,  local 
government,  or  to  a  Federally-recognized 
Indian  tribal  government. 

(ii)  for  research  awards; 

All  manuscripts  submitted  for  publication 
or  other  public  releases  of  information 
regarding  this  project  shall  carry  the 
following  disclaimer.  The  views  and 
conclusions  contained  in  this  document  are 
those  of  the  authors  and  should  not  be 
interpreted  as  representing  the  opinions  or 
policies  of  the  U.S.  Government.  Mention  of 
trade  names  or  commercial  products  does  not 
constitute  their  endorsement  by  the  U.S. 
Government.’ 

A  recipient  further  agrees  to  include  this 
provision  in  a  subaward  to  any  subrecipient, 
except  for  a  subaward  to  a  State,  local 
government,  or  to  a  Federally-recognized 
Indian  tribal  government,  awarded  as  a  result 
of  the  agreement. 

(3)  Recipient  requests  for  clearance  of 
public  releases  will  be  coordinated  with 
the  cognizant  Ethics  Officer  in  all  cases, 
except  for  public  releases  related  to 
research  awards. 

[FR  Doc.  92-18590  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  4310-RF-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  225 

[Docket  No.  RAR-4,  Notice  No.  5] 

Railroad  Accident  Reporting,  Open 
Meeting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation, 

action:  Notice  of  open  meeting. 

summary:  In  order  to  explore  matters 
related  to  the  accident/incident 
reporting  system,  FRA  will  hold  an 
informal  open  meeting  on  Tuesday, 
August  18, 1992,  in  Washington,  DC  with 
members  of  the  Association  of 
American  Railroads  (AAR)  Uniformity 
Committee.  The  meeting  will  be  open  to 
any  interested  person  who  wishes  to 
attend  as  an  observer.  FRA  may 
schedule  additional  informal  meetings  to 
the  extent  that  interest  is  expressed  by 
other  parties. 

DATES:  The  open  meeting  will  be  held  on 
Tuesday,  August  18, 1992,  at  10  a.m. 
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AaoRESSES:  The  open  meeting  will  be 
held  in  rooms  6200  and  6202,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Principal  Program  Person:  Stan  Ellis, 
Office  of  Safety.  FRA,  Washington. 

DC  20590.  Telephone:  (202)  366-6299 
(FTS  366-6299). 

Principal  Attorney:  Sarah  Landise, 

Office  of  the  Chief  Counsel,  FRA, 
Washington,  DC  20590.  Telephone: 
(202)  366-0635  (FTS  366-0635). 

SUPPLEMENTARY  INFORMATION:  On 

March  14, 1990,  FRA  issued  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
soliciting  comments  and  suggestions 
from  the  public  regarding  methods  of 
improving  all  aspects  of  FRA's  injury 
and  accident  reporting  system  and  its 
governing  regulations  (49  CFR  part  225). 
55  FR  9469.  Interested  parties  were 
invited  to  participate  in  a  public  hearing 
on  May  17, 1990,  and  to  file  written 
comments  prior  to  May  25, 1990. 

The  written  comments  received  by 
FRA  provided  additional  information 
and  raised  further  issues  related  to  the 
matters  discussed  in  the  ANPRM.  In 
addition,  FRA  has  received  significant 
oral  comments  on  same  subject. 
Representatives  of  the  railroads 
participating  in  the  AAR  Uniformity 
Committee  expressed  an  interest  in 
exploring  possibilities  concerning  the 
format  in  which  accident/incident  data 
is  gathered  pursuant  to  the  FRA  Guide 
for  Preparing  Accident /Incident  Reports. 
Since  these  issues  bore  on  regulatory 
obligations  and  may  touch  on  issues 
within  the  scope  of  the  advance  notice, 
FRA  determined  that  the  meeting  should 
be  open  to  any  interested  person  who 
wishes  to  observe. 

Consequently,  FRA  has  scheduled  the 
open  meeting  for  Tuesday,  August  18, 
1992,  beginning  at  10  a.m.  in  rooms  6200 
and  6202  of  the  Nassif  Building,  400 
Seventh  Street  NW,  Washington,  DC, 


The  meeting  w’ill  be  open  to  any 
interested  person  who  wishes  to  attend 
as  an  observer.  FRA  may  schedule 
additional  informal  meetings  to  the 
extent  that  interest  is  expressed  by 
other  parties. 

S.  Mark  Lindsey, 

Chief  Counsel. 

[FR  Doc.  92-18626  Filed  8-5-92;  8;45  am] 
BILUNG  CODE  4910-06-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Extension  of  comment  period 
for  an  amendment  to  a  fishery 
management  plan. 

SUMMARY:  NMFS  announces  the 
extension  of  the  comment  period  for 
Amendment  6  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  from  August  4  to  August  21, 1992. 
DATES:  Comments  on  Amendment  6 
must  be  received  on  or  before  August  21, 
1992. 

ADDRESSES;  Comments  on  Amendment 
6  should  be  sent  to  Mr.  Rolland  A. 
Schmitten,  Director,  Northwest  Region, 
National  Marine  Fisheries  Service, 
NOAA,  7600  Sand  Point  Way  NE.,  BIN 
Cl570a-Bldg.  1,  Seattle,  WA  98115-0070: 
or  Mr.  E.  Charles  Fullerton,  Director, 
Southwest  Region,  National  Marine 
Fisheries  Senrice,  NOAA,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213. 

Copies  of  Amendment  6  with  its  Draft 
Supplemental  Environmental  Impact 
Statement/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(DSEIS/RIR/IRFA)  are  available  from 


Larry  Six.  Executive  Director,  Pacific 
Fishery  Management  Council.  2000  SW. 
First  Avenue,  Suite  420,  Portland  OR 
97201. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  (206)  526-6140; 
Rodney  Mclnnis  at  (310)  980-4040;  or  the 
Pacific  Fishery  Management  Council  at 
503-326-6352. 

SUPPLEMENTARY  INFORMATION:  On  June 
10, 1992,  NMFS  published  a  notice  of 
availability  for  Amendment  6  to  the 
FMP  (57  FR  24589)  that  provided  the 
opportunity  for  public  comments 
through  August  4, 1992.  Amendment  6,  if 
approved,  would  establish  a  license 
limitation  limited  entry  program  for 
trawl,  longline,  and  trap  (or  pot)  gear  in 
the  Pacific  Coast  groundfish  fishery  off 
Washington,  Oregon,  and  California. 

The  public  has  requested  an  extension 
of  the  comment  period  for  Amendment  6 
to  enable  affected  persons  to  study 
Amendment  6  and  its  proposed 
implementing  regulations  together.  The 
comment  period  for  the  proposed 
implementing  regulations  (57  FR  32499, 
July  22, 1992),  which  contain  information 
integral  to  Amendment  6,  is  July  17  to 
August  31, 1992.  Consequently,  the 
public  comment  period  for  Amendment 
6  is  extended  to  August  21, 1992. 
providing  interested  persons  adequate 
time  to  review  and  provide  comments 
on  the  two  documents  simultaneously. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  31, 1992. 

Joe  P.  Clem, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-18629  Filed  8-5-92;  8:45  am) 
BILLING  CODE  3510-22  M 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Exemption  of  6319  Salvage  Timber 
Sale  Project  From  Appeal 

agency:  USDA,  Forest  Service, 

Northern  Region. 

action:  Notification  that  a  Hre  recovery 
and  salvage  timber  sale  project  is 
exempted  from  appeals  under  provisions 
of  36  CFR  part  217. 

summary:  In  1990,  58  acres  of  timber 
adjacent  to  the  Clinton  Creek  Timber 
Sale  were  killed  as  a  result  of  an 
escaped  prescribed  bum.  In  1990,  the 
Wallace  Ranger  District  proposed  a 
timber  sale  to  salvage  and  rehabilitate 
the  burned  area.  The  District  Ranger 
determined  through  an  environmental 
analysis  documented  in  the  6319 
Salvage  Timber  Sale  Environmental 
Assessment  (EA)  that  there  is  good 
cause  to  expedite  these  actions  in  order 
to  rehabilitate  National  Forest  system 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  fire  area  must  be 
accomplished  within  the  summer  of  1992 
to  avoid  further  deterioration  of 
sawtimber. 

EFFECTIVE  DATE:  Effective  on  August  6, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Williams,  District  Ranger, 

Wallace  Ranger  District,  Idaho 
Panhandle  National  Forests;  Box  14; 
Silverton,  Idaho  83867. 

SUPPLEMENTARY  INFORMATION:  The 
Clinton  Creek  Timber  Sale  was  logged 
between  1977  and  1990.  The  units 
adjacent  to  the  proposed  salvage  areas 
were  treated  with  a  prescribed  bum  in 
the  fall  of  1990.  Approximately  58  acres 
of  timber  outside  the  harvest  units  were 
burned  by  an  escaped  Fire.  The  fire- 
killed  timber  is  within  Management 
Areas  1  and  6  as  designated  by  the 
Idaho  Panhandle  Forests  Plan,  August 


1987.  Management  Area  1  includes  lands 
designated  for  timber  production. 
Management  Area  6  includes  lands 
designated  for  timber  production  within 
big  game  summer  range.  In  December 
1990,  the  Wallace  District  Ranger 
proposed  the  salvage  of  Hre  killed  trees. 
This  proposal  was  designed  to  meet  the 
following  needs,  (a)  salvage 
merchantable  timber  products,  (b) 
provide  for  long-term  growth  and 
production  of  commercially  valuable 
wood  products,  (c)  provide  snag 
dependent  species  habitat  and  elk 
security,  and  (d)  contribute  to  watershed 
recovery  through  application  of 
management  practices  designed  to 
minimize  erosion  and  sedimentation 
potential.  An  interdisciplinary  team  was 
convened,  and  scoping  began  in  1990. 
Seven  issues  were  identified  and  were 
the  basis  for  the  analysis  of  the 
environmental  consequences  discussed 
in  the  EA. 

The  interdisciplinary  team  developed 
two  alternatives,  the  No  Action 
alternative  and  the  Proposed  Action 
(Salvage)  alternative.  The 
environmental  consequences  associated 
with  these  alternatives  are  disclosed  in 
the  EA  which  was  prepared  for  the 
proposal. 

The  selected  alternative  (Proposed 
Action)  would  salvage  185  MBF  of  dead 
timber  on  58  acres.  No  new  road 
construction  or  reconstruction  is 
planned  for  this  sale.  All  salvage  areas 
are  accessible  from  existing  roads. 

The  sale  and  accompanying 
rehabilitation  work  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible,  minimize  salvage  volume  lost, 
reduce  risk  of  injury  to  naturally 
regenerating  seedlings,  facilitate  prompt 
reforestation  of  burned  areas,  initiate 
watershed  and  fisheries  habitat 
recovery  projects,  and  restore  and 
maintain  elk  security.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR  part 
217(a)(ll)  are  being  followed.  Under  this 
regulation  the  following  may  be  exempt 
from  appeal: 

"Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  from  natural  disasters  or 
other  natural  phenomena,  such  as  wildfires 
*  *  *  when  the  Regional  Forester  *  ‘  • 
determines  and  gives  notice  in  the  Federal 
Register  that  good  causes  exist  to  exempt 
such  decisions  from  review  under  this  part.” 


Based  on  the  environmental  analysis 
documented  in  the  6319  Salvage  Timber 
Sale  EA  and  the  District  Ranger’s 
Decision  Notice  for  this  project,  I  have 
determined  that  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  July  30, 1992. 

John  M.  Hughes, 

Deputy  Regional  Forester,  Northern  Region. 
(FR  Doc.  92-18631  Filed  fr-5-92;  8:45  am] 
BILUNQ  CODE  3410-11-M 


Exemption  of  Arbo  Creek  Fire  Salvage 
Project  From  Appeal 

AGENCY:  Forest  Service,  Northern 
Region,  USDA. 

action:  Notification  that  a  fire  recovery 
and  timber  salvage  sale  project  is 
exempt  from  appeals  under  provisions 
of  36  CFR  part  217. 

summary:  In  October  1991,  the  Arbo 
Creek  burned  approximately  2,980  acres 
on  the  Kootenai  National  Forest.  Lands  • 
within  the  bum  area  were  treated  to 
stabilize  slopes  and  prevent  damage  to 
watersheds  and  other  resources.  The 
Three  Rivers  District  Deputy  Ranger 
determined  these  initial  efforts  were  not 
sufficient  to  meet  long-term  objectives  of 
the  Kootenai  National  Forest  Plan 
(Forest  Plan).  In  May  1992,  the  Deputy 
District  Ranger  proposed  a  timber 
recovery  and  vegetative  rehabilitation 
project  consisting  of  four  major  actions: 
(1)  salvage  timber  damaged  by  fire  and 
windthrow  on  317  acres:  (2)  construct  0.2 
miles  of  specified,  0.2  miles  of  temporary 
and  18.4  miles  of  reconstructed  roads  to 
facilitate  removal  of  timber  (all 
temporary  roads  would  be  recontoured, 
revegetated,  and  closed  after  harvest 
operations);  (3)  reforest  and  revegetate 
by  planting  tree  and  shrub  species  on 
1,319  acres  of  burned  and  salvaged 
areas;  and  (4)  conduct  fuel  reductions  on 
317  acres  of  burned  and  salvaged  areas. 

The  Deputy  District  Ranger  has 
determined,  through  an  environmental 
analysis  documented  in  the  Arbo  Creek 
Fire  Salvage  Envirorunental  Assessment 
(EA),  that  there  is  good  cause  to 
expedite  these  actions  for  rehabilitation 
of  National  Forest  System  Lands  and 
recovery  of  damaged  resources.  Salvage 
of  commercial  sawtimber  within  the  fire 
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area  must  be  accomplished  quickly  to 
avoid  further  deterioration  of 
sawtimber. 

This  is  notification  that  the  decision  to 
implement  the  Arbo  Creek  Fire  Salvage 
on  the  Kootenai  National  Forest  is 
exempted  from  appeal.  This  conforms 
with  the  provisions  of  36  CFR  217{a)(ll). 
EFFECTIVE  DATE:  Effective  on  August  6. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Harris.  Deputy  District 
Ranger.  Three  Rivers  Ranger  District, 
Kootenai  National  Forest.  1437  North 
Highway  2,  Troy,  Montana  59935. 
SUPPLEMENTARY  INFORMATION:  In 
October  1991,  the  Arbo  Creek  Fire 
burned  and  blew  down  timber  on  2,980 
acres  of  the  Kootenai  National  Forest. 
Approximately  800  acres  of  the  affected 
timber  is  within  Management  Areas  that 
are  considered  suitable  for  timber 
production  under  the  Forest  Plan.  A  fire 
tfehabilitation  team  surveyed  the  fire 
area  and  assessed  damage  to  forest 
resources.  Wildlife  habitats  were 
altered  by  reducing  effective  cover  and 
security  areas  when  vegetation  was 
removed  by  the  fire.  Fishery  habitats 
and  riparian  areas  were  altered  when 
stabilizing  woody  material  in  stream 
channels  were  partly  or  completely 
removed  by  the  fire.  In  other  areas, 
blowdown  has  blocked  fisheries 
movement  upstream  and  lowered  water 
quality. 

In  October  and  November  1991,  the 
most  severely  burned  and  disturbed 
areas  were  hand  seeded.  Additional 
acres  in  isolated  areas  of  the  fire  were 
seeded  and  fertilized  by  helicopter; 
however,  winter  weather  precluded 
extensive  seeding  operations. 

In  December  1991,  the  Three  Rivers 
Deputy  District  Ranger  proposed 
projects  to  recover  damaged  timber  and 
rehabilitate  areas  affected  by  the  fire. 
The  proposal  was  designed  to  meet  the 
following  needs:  (1)  recover 
merchantable  timber  products:  (2) 
rehabilitate  stands  damaged  by  fire  and 
windthrow  to  expedite  the 
establishment  of  wildlife  hiding  cover, 
promote  watershed  stabilization,  and 
enhance  future  timber  production;  and 
(3)  provide  for  the  recovery  of 
conditions  essential  to  sustain 
ecological  systems  in  the  area  by 
promoting  species  diversity. 

An  interdisciplinary  team  of  resource 
specialists  was  formed  to  analyze 
opportunities  to  accomplish  the 
identified  purpose  and  need.  An 
environmental  analysis  of  these  actions 
was  started  in  December  1991.  Public 
input  was  solicited  through  newspaper, 
mailings,  and  an  open  house.  In 
addition,  contacts  were  made  with  other 


interested  State  and  Federal  agencies. 

As  a  result,  three  environmental  issues 
were  identified  and  formed  the 
foundation  for  the  analysis  of 
environmental  effects  disclosed  in  the 
EA. 

The  EA  discloses  the  analysis  of  five 
alternatives,  including  a  “no  action" 
alternative.  Alternatives  analyzed 
recovery  actions  ranging  from  treatment 
of  317  acres,  183  acres,  168  acres,  and  no 
treatments.  Estimated  recovery  of 
timber  salvage  material  ranges  from  a 
high  of  4.0  MMBF  to  no  salvage 
operations. 

The  selected  alternative  (Alternative 
5)  includes  four  major  actions.  The  first 
is  to  harvest  approximately  317  acres  of 
killed  or  damaged  timber  within  the 
analysis  area.  Harvest  in  all  cases  is 
limited  to  removal  of  dead,  blowdown, 
and  trees  damaged  beyond  recovery. 
Second,  an  estimated  0.2  miles  of 
specified,  0.2  miles  of  temporary,  and 
18.4  miles  of  reconstructed  roads  will  be 
needed  to  facilitate  removal  of  timber. 
All  temporary  roads  will  be 
recontoured,  revegetated,  and  closed 
after  timber  harvest  operations  are 
completed.  Third,  reforestation  and 
revegetation  of  1,319  acres  would  be 
accomplished  by  planting  a  mixture  of 
coniferous  species  and  shrubs.  The 
objectives  for  these  planting  include:  (1) 
reforestation  of  lands  suitable  for  timber 
production  as  soon  as  possible;  (2) 
establishment  of  wildlife  hiding  cover 
and  winter  forage  for  moose  at  a  faster 
rate  than  natural  conditions  would 
allow;  and  (3)  increased  diversity  of 
plant  species  as  the  area  recovers. 
Fourth,  treatment  of  fuels  on  burned  and 
salvaged  areas  would  be  accomplished 
by  broadcast  bum  and  grapple  piling. 
The  objectives  for  these  treatments 
include:  (1)  reduce  fuel  loadings  to  lower 
the  potential  of  a  secondary  wildfire  and 
rebum,  (2)  break  up  continuous  fuels  to 
assist  in  future  wildfire  containment; 
and  (3)  break  up  fuel  concentrations  that 
woidd  prohibit  wildlife  movement  in 
travel  corridors. 

Further  delay  in  removal  of  the  dead 
and  damaged  trees  will  render  them 
unmerchantable  as  sawtimber;  a  lack  of 
reforestation  and  revegetation 
treatments  will  result  in  unacceptable 
delays  affecting  long-term  timber  yields, 
effectiveness  of  wildlife  and  fisheries 
habitat,  and  failure  to  treat 
unacceptable  amounts  of  down  fuel 
loadings  increases  the  potential  for 
future  catastrophic  wildfire.  Due  to  the 
length  of  time  required  to  develop  an 
acceptable  project  and  evaluate  its 
environmental  effects,  the  time 
remaining  for  accomplishment  has 
become  critical.  Additional  delays  will 
result  in  further  damage  to  presently 


undamaged  resources  and  would 
decrease  the  ability  to  recover  timber 
and  other  resources  affected  by  the  1991 
Arbo  Creek  Fire. 

To  expedite  this  recovery  of  salvage 
timber  and  associated  rehabilitation 
work,  procedures  outlined  in  36  CFR 
part  217  are  being  followed.  Under  this 
Regulation  the  following  may  be  exempt 
from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  Lands  and  recovery 
of  forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as.  wildfires'  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice  in 
the  Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under  this 
part. 

Based  upon  the  environmental 
analysis  documented  in  the  Arbo  Creek 
Fire  Salvage  EA  and  the  Deputy  District 
Ranger’s  Decision  Notice  for  this 
project,  1  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated:  [uly  30. 1992. 

|ahn  M.  Hughes, 

Deputy  Regional  Forester,  Northern  Region. 
[FR  Doc.  92-18632  Filed  8-5-92;  8:45  amj 
BILLING  CODE  3410-1 1-« 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

lOocket  A{28a3>-1-921 

Foreign-Trade  Subzone  14SC,  Fedders 
North  America,  Inc.,  Effingham,  IL; 
Request  for  Expansion  of 
Manufacturing  Authority;  Room  Air 
Conditioners 

The  Foreign-Trade  Zones  Board  (the 
Board)  has  been  notified  pursuant  to 
§  400.28(a)(3)  of  the  Board  s  regulations 
by  the  Bi-State  Authority,  grantee  of 
FTZ  146,  Lawrence  County.  Illinois,  with 
additional  information  as  to  the  sourcing 
of  foreign  components  for  activity  under 
FTZ  procedures  at  the  Fedders  North 
America,  Inc.,  room  air  conditioner 
manufacturing  plant  in  Effingham, 
Illinois  (FTZ  Subzone  146C). 

The  Board  authorized  subzone  status 
for  the  Fedders  plant  in  March.  1992 
(Board  Order  561,  57  FR  9103,  3-16-92). 
Manufacturing  authority  involves  the 
production  of  room  air  conditioners  for 
the  U.S.  market  and  for  export  using 
certain  materials  and  components 
sourced  from  abroad,  which  account  for 
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some  20  percent  of  finished  product 
material  value. 

The  original  application  listed  certain 
components  being  sourced  horn  aboard. 
The  Board  has  now  been  notified  that 
certain  components  were  inadvertently 
omitted.  The  FTZ  Staff  has  reviewed  the 
list  and  concluded  that  public  comment 
should  be  invited  on  the  following  items 
which  are  subject  to  inverted  tariffs 
based  on  the  2.2  percent  duty  rate  for 
Hnished  air  conditioners:  compressors 
(HTSUSA#  8414.30,  du^  rate:  3.4%), 
overloads  and  start  assists 
(8414.90.20402,  3.4%),  power  cords 
(8544.60.200009,  5.3%),  reversing  valves 
(8481.20.00007,  3.7%),  insulation 
(8548.00.00002,  3.9%),  heating  coils 
(8516.29.00908,  3.7%),  grooved  copper 
tubing  (7407.10.10000,  6.3%),  and 
aluminum  (7607.11.00006,  5.3%).  The 
manufacturing  activity  otherwise 
remains  unchanged. 

Zone  procedures  would  exempt 
Fedders  from  Customs  duty  payments 
on  the  foreign  components  used  in 
production  for  export.  On  domestic 
sales,  the  Hrm  would  be  able  to  choose 
the  duty  rate  for  finished  air 
conditioners  (2.2%)  to  apply  to  foreign- 
origin  components  (average  duty  rate 
4.3%). 

Public  comment  is  invited  from 
interested  parties.  Submission  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  26, 1992.  A  copy 
of  the  request  will  be  available  for 
public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716, 14th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  )uly  30, 1902. 

|ohn  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  92-18695  Filed  8-5-92;  8:45  am] 
MLUNO  CODE  M10-OS4I 


International  Trade  Administration 
IA-475-C171 

Pads  for  Woodwind  Instrument  Keys 
From  Italy;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by 
the  petitioner,  Pnestini  Musical 


Instruments,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  pads  for 
woodwind  instrument  keys  from  Italy. 
This  review  covers  Pads  Manufacturer 
SRL,  a  manufacturer/ exporter  of  this  ^ 

merchandise  to  the  United  States,  and 
the  period  September  1, 1990  through 
August  31, 1991.  We  have  preliminarily 
determined  that  there  were  no 
shipments  during  the  review  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jospeh  A.  Fargo  or  Robert ).  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION:  On 
September  19, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  HI  47457)  a 
notice  of  “Opportunity  to  Request  an 
Administrative  Review”  of  the 
antidiunping  duty  order  on  pads  for 
woodwind  instrument  keys  from  Italy. 

On  September  18, 1991,  the  petitioner, 
the  Prestini  Musical  Instruments, 
requested  an  administrative  review  of 
Pads  Manufacbirer  SRL  (Pads),  a 
manufacturer/exporter  of  this 
merchandise  to  the  United  States.  We 
initiated  the  review,  covering  September 
1, 1990  through  August  31. 1991,  on 
October  18, 1991  (56  FR  52254).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Act).  The  final 
results  of  the  last  administrative  review 
in  this  case  were  published  in  the 
Federal  Register  on  April  22, 1987  (52  FR 
13285). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  pads  for  woodwind 
instrument  keys  from  Italy,  classifiable 
under  item  number  9209.99.40  of  the 
Harmonized  Tariff  Schedules  (HTS). 

The  HTS  item  number  is  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  Italian  pads  for  woodwind 
instrument  keys.  Pads,  and  the  period 
September  1, 1990  through  August  31, 
1991. 

Preliminary  Results  of  the  Review 

Because  there  were  no  shipments 
during  the  period  September  1, 1990 
through  August  31, 1991,  we  based  the 
cash  deposit  rate  on  the  last  margin 
found  for  Pads.  We  preliminarily 


determine  that  the  cash  deposit  rate  for  | 
Pads  shall  continue  to  be  1.03  percent.  I 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter. 

Case  briefs  and/or  written  comments  | 
from  interested  parties  may  be  \ 

submitted  not  later  than  30  days  after  | 

the  date  of  publication  of  this  notice. 

Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in  the 
case  briefs  and  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  ffnal  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing.  , 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  pads  for 
woodwind  instrument  keys  from  Italy, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  that  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  exporters  not  covered  in  this  review, 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  previous  reviews,  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  most  recent  period 
for  the  manufacturer  of  the  merchandise; 
and  (4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  the 
"All  Others”  rate  established  in  the  final 
results  of  this  administrative  review. 

These  deposit  requirements  when 
imposed  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR  353.26 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
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assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  24, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-18816  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  SSia-OS-M 


[A-428-061] 

Precipitated  Barium  Carbonate  From 
Germany;  Determination  Not  To 
Revoke  Antidumping  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Determination  Not  To 
revoke  antidumping  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  PreciiHtated 
Barium  Carbonate  fix>m  Germany. 
EFFECTIVE  DATE:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Robert  Marenick, 
Ofllce  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-5253. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department]  may  revoke  an 
antidumping  duty  order,  pursuant  to 
§  353.2^d)(4)  of  the  Department’s 
regulations,  if  no  interested  party  has 
requested  an  administrative  review  for 
four  consecutive  annual  anniversary 
months  and  no  interested  party  objects 
to  the  revocation  (19  CFR  353.2S(d)(4) 
(1991)).  We  had  not  received  a  request 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on 
precipitated  barium  carbonate  from 
Germany  (46  FR  20438,  June  25, 1981)  for 
the  last  four  consecutive  annual 
anniversary  months.  Therefore,  pursuant 
to  the  Department’s  regulations,  on  May 
29, 1992,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke  the 
duty  order  and  served  written  notice  of 
the  intent  to  revoke  to  eadi  interested 
party  on  the  Department's  service  Hst. 

On  ]ime  10, 1992,  Chemical  Products 
Corporation,  an  interested  party, 
objected  to  our  intent  to  revoke  diis  duty 
order.  Therefore,  because  an  interested 
party  objects  to  die  revocation,  we  no 
longer  intend  to  revoke  this  duty  order. 


Dated:  july  23, 1992. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretory  for 
Compliance. 

[FR  Doc.  92-18612  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  3S1(K)8-M 


[A-428-0821 

Sugar  From  Germany;  Determination 
Not  To  Revoke  Antidumping  Duty 
Finding 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  determination  Not  To 
revoke  antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  noti^dng  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  sugar  fi:om 
Germany. 

EFFECTIVE  DATE:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  A.  Fargo  or  Robert  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-5253. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  finding  pursuant  to 
§  353.2^d)(4)  of  the  Department’s 
regulations,  if  no  interested  party  has 
requested  an  administrative  review  for 
four  consecutive  annual  anniversary 
months  and  no  interested  party  objects 
to  the  revocation.  We  had  not  received  a 
request  to  conduct  an  administrative 
review  of  the  antidumping  finding  on 
sugar  from  Germany  (44  FR  33878.  Jime 
13, 1979)  for  the  last  four  consecutive 
annual  anniversary  months.  Therefore, 
pursuant  to  the  Department’s 
regulations,  on  May  29, 1992,  we 
published  in  the  F^eral  Register  a 
notice  of  intmit  to  revoke  the  finding  and 
served  written  notice  of  the  intent  to 
revoke  to  each  interested  party  on  the 
Department's  service  list. 

On  Jime  10, 1992,  certain  interested 
parties  (the  Ammican  Sugar  Cane 
League,  the  American  Sugarbeet 
Growers  Association,  the  Florida  Sugar 
Cane  League/Rio  Grande  Valley  Sugar 
Growers,  the  Hawaiian  Sugar  Planter’s 
Association,  the  Sugar  Cane  Growers 
Cooperative  of  Florida,  the  U.S.  Beet 
Sugar  Association,  and  the  U.S.  Cane 
Sugar  Refiners’  Association]  objected  to 
our  intent  to  revoke  the  fincUng. 
Additionally,  on  June  30, 1992,  the 
Florida  Sugar  Marketing  and  Terminal 
Association,  Inc.,  an  interested  party, 
objected  to  our  intent  to  revoke  the 


finding.  Therefore,  because  several 
interested  parties  objected  to  the 
revocation,  we  no  longer  intend  to 
revoke  this  finding. 

Dated:  July  23, 1992. 

Roland  L.  MacDoaakl, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  92-18609  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  3S10-OS-M 


IA-427-078I 

Sugar  From  France;  Determination  Not 
To  Revoke  Antidumping  Duty  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  sugar  from 
France. 

EFFECTIVE  DATE:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  A.  Fargo  or  Robert  Marenick 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-5253. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  finding,  pursuant  to 
§  353.25(d)(4)  of  the  Department’s 
regulations,  if  no  interested  party  has 
requested  an  administrative  review  for 
four  consecutive  annual  anniversary 
months  and  no  interested  party  objects 
to  the  revocation.  We  had  not  received  a 
request  to  conduct  an  administrative 
review  of  the  antidumping  finding  on 
sugar  fi^m  France  (44  FR  33878,  June  13, 
1979)  for  the  last  four  consecutive 
annual  anniversary  months.  Therefore, 
pursuant  to  the  Department’s 
regulations,  on  May  29, 1992,  we 
published  in  the  Federal  Register  a 
notice  of  intent  to  revoke  the  finding  and 
served  written  notice  of  intent  to  revoke 
to  each  interested  party  on  the 
Department’s  service  list. 

On  June  10, 1992,  certain  interested 
parties  (the  American  Sugar  Cane 
League,  the  American  Sugarbeet 
Growers  Association,  the  Florida  Sugar 
Cane  League /Rio  Grande  Valley  Sugar 
Growers,  the  Hawaiian  Sugar  Planters’ 
Association,  the  Sugar  Cane  Growers 
Cooperative  of  Florida,  the  U.S.  Beet 
Sugar  Association,  and  the  U.S.  Cane 
Sugar  Refiners’  Association]  objected  to 
our  intent  to  revoke  the  finding. 
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Additionally,  on  June  30, 1992,  the 
Florida  Sugar  Marketing  and  Terminal 
Association,  Inc.,  an  interested  party, 
objected  to  oiu  intent  to  revoke  the 
Finding.  Therefore, 'because  several 
interested  parties  objected  to  the 
revocation,  we  no  longer  intend  to 
revoke  this  Hnding. 

Dated:  July  23, 1992. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  92-18611  Filed  8-&-82;  8:45  am) 
BILUNG  CODE  3S10-OS-M 


[A-423-0771 

Sugar  From  Belgium;  Determination 
Not  To  Revoke  Antidumping  Duty 
Finding 

agency:  International  Trade 
Administration/hnport  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  hnding. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  sugar  from 
Belgium. 

EFFECnVE  date:  August  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  A.  Fargo  or  Robert  Marenidk. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  2023a  telephone:  (202)  377-5253. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  finding,  pursuant  to 
§  353.25(d)(4)  of  the  Department's 
regulations,  if  no  interested  party  has 
requested  an  administrative  review  for 
four  consecutive  aimual  anniversary 
months  and  no  interested  party  objects 
to  the  revbcatioiL  We  had  not  received  a 
request  to  conduct  an  administrative 
review  of  the  antidumping  hnding  on 
sugar  horn  Belgium  (44  FR  33^8,  June  • 
13, 1979)  for  the  last  four  consecutive 
annual  anniversary  months.  Therefore, 
pursuant  to  the  Department's 
regulations,  on  May  29, 1992,  we 
published  in  the  F^eral  Register  a 
notice  of  intent  to  revoke  the  hnding  and 
served  written  notice  of  the  intent  to 
revoke  to  each  interested  party  on  the 
Department's  service  list 
On  June  la  1992.  certain  interested 
parties  (the  American  Sugar  Cane 
League,  the  American  Sugarbeet 
Growers  Association,  the  Florida  Sugar 
Cane  League/Rio  Grande  Valley  Sugar 
Growers,  the  Hawaiian  Sugar  Planters' 
Association,  the  Sugar  Cane  Growers 


Cooperative  of  Florida,  the  U.S.  Beet 
Sugar  Association,  and  the  U.S.  Cane 
Sugar  Refiners'  Association)  objected  to 
our  intent  to  revoke  the  hnding. 
Additionally,  on  June  30, 1992,  the 
Florida  Sugar  Marketing  and  Terminal 
Association,  Inc.,  an  interested  party, 
objected  to  our  intent  to  revoke  the 
hnding.  Therefore,  because  several 
interested  parties  objected  to  the 
revocation,  we  no  longer  intend  to 
revoke  this  hnding. 

Dated:  July  23, 199Z 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Com^iance. 

[FR  Doc.  92-18610  Filed  6-5-92;  8:45  am) 
WliJNQ  CODE  aSYMIS-N 


Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certihcate  of 
Review,  lliis  notice  sumiparizes  the 
conduct  for  which  certihcation  is  sought 
and  requests  comments  relevant  to 
whether  the  Certihcate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Muller.  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  1  '«t  a  toll-free  num^r. 
SUPPLEMENTARY  INFORMATON:  Title  III 
of  the  Export  Trading  Company  Act  of 
1962  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certihcates  of 
Review.  A  Certihcate  of  Review  protects 
the  holder  and  the  members  identihed  in 
the  Certihcate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specihed  in  the 
Certihcate  and  carried  out  in 
compliance  with  its  terms  and 
conations.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  Five  (5)  copies  should  be 
submitted  ho  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  room  1800H,  Washington. 


DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  imder 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  “Export  Trade  Certificate 
of  Review,  application  number  92- 
00010."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  Pacihc  Roller  Die  Co.,  Inc., 

d. b.a.  PRD  Company,  Inc,  ("PRD").  1321 
West  Winton  Avenue,  Hayward, 
California  94545.  Contact:  Matthew  P. 
Mitchell.  Attorney,  telephone:  (510)  845- 
2528. 

Application  No.:  92-00010. 

Date  Deemed  Submitted:  July  29. 1992.,  _ 
Members  (in  addition  to  applicant): 
None. 

Export  Trade 

1.  Products 

Spiral  lock-seam  pipe  mills  and 
ancillary  equipment  and  related  spare 
and  replacement  parts. 

2.  Services 

Sales  and  held  service  including 
demonstration  of  Products;  training  of 
customers  in  use  of  Products:  set-up  and 
repair  relating  to  Products;  and 
furnishing  of  manuals,  specihcations. 
drawings  and  layouts. 

e.  Technology  Rights 

Technology  rights,  including,  but  not 
limited  to.  patents,  know-how  and 
trademarks  that  relate  to  Products  and 
Services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  hfty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
The  Commonwealth  of  the  Northern 
Marina  Islands,  and  the  Trust  'Territory 
of  the  Pacihc  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Maricets,  PRD  seeks  to: 

1.  Investigate  and  assess  export  sales 
opportunities. 

2.  Consult  with  manufacturer  on 
customer  requirements  including 
Products,  Services  and  Technology 
Rights  required,  timing  of  delivery,  and 
special  features  and,  in  that  connection, 
may 

(a)  Disclose  to  manufacturer  nU3's 
plans  and  specihcations  for  Products  to 
be  manufoctured  by  manufacturer  for 
PRD:  and 
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(b)  CcHisult  with  manufacturer  with 
respect  to  the  status  of  its  production 
capacity  relative  to  desired  Products 
and  delivery  dates. 

3.  Negotiate  purchase  prices,  dehvery 
and  payment  terms  of  Products, 

Services,  and  Technology  Rights  with 
manufacturer. 

4.  Negotiate  sales  prices,  delivery  and 
payment  terms  of  Products,  Services, 
and  Technology  Rights  with  expwt 
customers. 

5.  Acquire  Products,  (including 
renovation  and  rebuildhig  of  used 
Products).  Services  and  Technology 
Rights  exclusively  &om  manufacturer 
for  resale  in  Expmrt  Maricets. 

6.  Act  as  manufactuimr's  exclusive 
distributor  of  Products,  Services,  and 
Technology  Rights  in  Export  Markets. 

7.  Periodically  negotiate  changes  in 
prices  to  be  paid  to  manufacturer  for 
Products  on  the  basis  of  manufacturer's 
costs  and  the  exchange  rate  between 
United  States  and  Canadian  currency 
and  may,  in  that  connection,  discuss 
manufacturer’s  costs  with  manufacturer. 

8.  Furnish  manuals,  drawings,  layouts, 
and  other  documentation  and 
engineering  assistance  to  customers  for 
both  PRD  designs  and  manufacturer's 
designs. 

9.  Perform  field  service  on  Products, 
including  startup,  training,  warranty 
service  and  out-of-warranty 
troubleshooting  and  repair,  and  call 
upon  manufacturer  to  perform  field 
service  tasks  at  HRD’s  discretion. 

10.  Compensate  manufacturer  for  field 
service  provided  by  manufacturer's 
employees,  and,  in  that  connection, 
discuss  the  direct  payroll,  fringe  benefits 
and  out-of-pocket  costs  of 
manufacturer’s  field  service 
representatives  with  manufacturer. 

11.  Claim  compensation  from 
manufacturer  for  warranty  repair  work 
done  by  PRD’s  employees,  and,  in  that 
connection,  discuss  the  direct  payroll, 
fringe  benefits  and  out-of-pocket  costs 
of  PRD’s  field  service  representatives 
with  manufacturer. 

12.  Permit  manufacturer  a  right  of  first 
refusal  to  renovate  or  rebuild  used 
Products  acquired  by  PRD  for  resale  in 
Export  Markets  at  a  price  (including 
both-way  fireight)  no  higher  than  PRD’s 
cost  of  performing  the  same  worit,  and 
may,  in  that  connection,  discuss  with 
manufactmer  PRD’s  cost  of  performing 
that  work. 

13.  Manufacture  itself,  or  acquire  from 
other  sources.  Products  that  HtD  is  able 
to  sell  but  that  manufacturer  is  unable  to 
manufacture. 

Definition 

“Manufacturer”  means  IMW 
Industries,  Ltd.  a  company  incorporated 


under  the  laws  of  British  Columbia, 
Canada. 

Dated;  July  31, 1992. 

George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  92-18696  Filed  8-5-92;  8:45  am) 
BIUJNO  CODE  3S10-OR-M 


Minority  Business  Deveiopment 
Agency 

Business  Deveiopment  Center 
Appiications;  Rafefgh/Durham/TRIAD, 
North  Carolina;  Correction 

Dated:  July  31,1992. 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACnONc  Notice;  Cwrection. 

SUMNIARY:  FR  Doc.  92-14717  was 
published  on  page  27963  in  the  Federal 
Register  of  Tuesday.  June  23. 1992. 

Certain  corrections  are  necessary  due 
to  the  fact  that  the  geogra;^iic  service 
area  omitted  TRIAD  and  Uie  mailing 
address  for  submission  of  RFA 
responses  has  dianged.  The  corrections 
are: 

(1)  In  the  first  paragraph  of  the 
Summary,  the  last  sentence  read,  "The 
MBDC  will  operate  in  the  Raleigh/ 
Durham,  North  Carolina  geographic 
service  area.”  It  should  read.  The  MBDC 
will  operate  in  the  Raleigh/Durham/ 
TRIAD,  North  Carolina  geographic 
service  area. 

(2)  The  closing  date  for  submitting  an 
application  is  changed  fi'om  July  24, 1992 
to  September  8, 1992. 

(3)  The  mailing  address  for 
submission  of  RFA  responses  is 
corrected  to:  U.S.  Department  of 
Commerce,  Washington  Regional  Office, 
Minority  Business  Development  Agency, 
1255  22nd  Street  NW.,  7th  floor,  suite 
701,  Washington,  DC  20037. 

Sunny  L  Guider, 

Chief,  Business  Development 

[FR  Doc.  92-18692  Filed  8-5-92;  8:45  am) 

BILUNG  CODE  3610-7t-« 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Issuance  of  permit  modification 
(P77#39). _ 

On  June  11, 1992,  notice  was 
pnibhshed  in  the  Fetbral  Register  (57  FR 
24777)  that  an  appikation  Imd  been  filed 
by  the  NMFS,  So^west  Fisheries 


Science  Center,  P.O.  Box  271,  La  Jolla, 
California  92038,  to  modify  Scientific 
Research  Permit  Wo.  704  to:  (1)  Replace 
the  term  “unspecified  numbers”  in  the 
original  permit  with  the  following  to 
indicate  the  numbers  of  animals  which 
could  be  harassed  during  previously 
authorized  aerial  survey  activities: 

86,000  northern  elephant  seals 
[Mirounga  angustirostris),  1434XX) 
California  sea  lions  [Zalophus 
califomianus],  and  46,000  harbor  seals 
[Phoca  vitulina],  (2)  inadvertently 
harass  up  to  69,000  Steller  sea  lions 
[Euwetopias  jubatus]  diuing  aerial 
photographic  census,  and  (3)  approach 
elephant  seals  for  body  measurements. 

Notice  is  hereby  given  that  on  July  27, 
1992,  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407)  and  the  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1543)  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  is  based  on  a 
finding  that  the  proposed  taking  is 
ccmsistent  with  the  purposes  a:^  policy 
of  the  Marine  Mammal  Protection  Act. 
The  Service  has  determined  that  this 
research  satisfies  the  issuance  criteria 
for  scientific  research  permits.  The 
taking  is  required  to  further  a  bona  fide 
scientific  purpose  and  does  not  involve 
unnecessary  duplication  of  research.  No 
lethal  taking  is  authorized. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  a  finding  that  the  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  does 
not  operate  to  the  (hsadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  E^angered  Species  Act 
of  1973.  This  Peimit  was  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR,  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 

The  Permit  and  modification  are 
available  for  review,  by  appointment  in 
the  Permit  Division,  Office  of  Protected 
Resources  and  Habitat  Programs, 
National  Marine  Fisheries  Service, 
NOAA.  1335  East-West  Highway,  room 
7324,  Silver  Spring,  Maryland  20910 
(301/713-2289); 

Director,  Southwest  Regkm,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  Lcmg  Beach,  CA  90802- 
4213  (310/980-4015); 

Director,  Southwest  Region,  NaticHial 
Marine  Fisheries  Service,  NOAA  501 
W.  Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213  (310/980  4015); 
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Director.  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  7600 
Sand  Point  Way.  NE,  BIN  C15700. 
Seattle.  WA  98115  (206/526-6150);  and 
Director.  Alaska  Region.  National 
Marine  Fisheries  Service.  NOAA. 
Federal  Annex,  9109  Mendenhall  Mall 
Road,  Suite  6,  Juneau.  AK  99802  (907/ 
585-7221). 

Dated;  July  27, 1992. 

Charies  K^raeDa, 

Acting  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service. 

[FR  Doc.  92-18594  Filed  8-5-92:  8:45  am) 
B4UJNG  CODE  SS10-22-M 


National  Tochnicai  Information 
Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U5.C  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  No.  4,058,602  (Serial  No.  5- 
712.854),  titled  “Synthesis,  Structure  and 
Antitumor  Activity  of  5.  B-Dihydro-5- 
Axacytidine,”  to  Cancer  Therapy  and 
Research  Foundation  of  South  Texas, 
having  a  place  of  business  in  San  . 
Antonio,  TX.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  roydty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice.  NTIS  receives  written 
evideitce  and  argument  ^hich  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.a  209  and  37  CFR  404.7.  ‘ 

The  compound  5.6-dlhydro-5- 
azacytidine,  5  AC{H],  and  non-toxic  acid 
addition  salts  such  as  the  hydrochloride, 
together  with  its  preparation  form  5- 
azacytidine  (5-AC)  by  reduction  of  the 
5,6-double  b^d  of  5-AC  with  an  alkali 
metal  borohydride  such  as  sodium 
borohydride.  Additionally,  5,6^ihydrb- 
5-azacytidine,  5AC{H],  has  antitumor 
activity  for  murine  leukemia  systems 
L1210  and  P388  as  an  injectable.  With 
respect  to  the  parent  compound.  5-AC. 
the  antitiunor  activity  of  5AC(H]  is 
comparable  and  exhibits  a  more 
favorable  therapeutic  index.  It  also  has 
better  solution  stability  over  a  broad  pH 
range.' 


The  availability  of  Patent  No. 

4.058.602  for  licensing  was  published  in 
the  Federal  Register,  Vol.  42,  No.  71,  p. 
19369  (April  13. 1977).  A  copy  of  the 
above-identified  patent  may  be 
purchased  from  the  Commissioner  of 
Patents  and  Trademarks,  Box  9, 
W'ashington,  DC  20231  for  $3.00  (payable 
by  check  or  money  order). 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L 
Mark.  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield. 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 

Douglas ).  Campion, 

Acting  Director,  Office  of  Federal  Patent 
Licensing. 

(FR  Doc.  92-18659  Filed  8-5-92: 8:45  am) 
BMJJNQ  CODE  3S10-04-M 


Prospective  Gnmt  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.a  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
is  contemplating  the  grant  of  an 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  No.  4.053.776  (Serial  No.  5- 
689,757)  titled  “Sub-Micron  Particle 
Detector,"  to  Niagara  Scientific,  Ina. 
having  a  place  of  business  in  E. 

Syracuse,  NY.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  sub-micron  particle  detector  is  an 
instrument  to  detect  submicron  particles 
by  charge-transfer  attachment  llie 
instrument  is  made  up  of  a  charging  ' 
chamber  with  two  concentric  cylindrical 
electrodes,  a  remote  third  collector 
electrode,  and  a  pump  to  force  ambient 
air  through  die  charging  chamber  and 
into  the  collection  electrode.  The 
innermost  electrode  of  the  charging 
chamber  is  supplied  with  a  radioactive 
material  having  a  gold  foil  coverings 
This  material  can  create  a  small  bipolar 
region  symmetrical  to  the  inner 
electrode  where  primary  ionization 


takes  place.  Positive  ions  created  in  this 
region  move  to  the  larger  outside 
unipolar  region  to  attach  themselves  to 
sub-micron  particles.  These  charged 
particles  are  then  forced  from  the 
charged  chamber  at  which  time  they 
may  either  impinge  on  the  collection 
electrode  to  create  a  measurable  axial 
current  or  the  particles  may  enter  a  size 
discrimination  chamber.  Should  they 
enter  this  discrimination  chamber, 
particles  of  a  given  mobility  or  size  are 
collected  by  two  additional  concentric 
cylindrical  electrodes. 

The  availability  of  Patent  No. 
4,053,776  for  licensing  was  published  in 
the  Federal  Register,  Vol.  56,  No.  145,  p. 
35851  (July  29, 1991).  A  copy  of  the 
above-identified  patent  may  be 
purchased  from  the  Commissioner  of 
Patents  and  Trademarics,  Box  9. 
Washington,  DC  20231  to  $3.00  (payable 
by  check  or  money  order). 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L. 
Mark.  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
consider^  as  objections  to  the  grant  of 
the  contemplated  license. 

Douglas  J.  Comirion, 

Acting  Director,  Office  of  Federal  Patent 
Licensing. 

[FR  Doc.  92-16858  Filed  8^5-%:  6:45  am] 
BttJJMQ  CODE  3S1O-0MI 


COPYRIGHT  ROYALTY  TRIBUNAL 

[CRT  Docket  No.  92-2-01SCD] 

Ascertalnment'of  Whether 
Controversy  Exists  Concerning 
Distribution  of  1991  Satellite  Carrier 
Royalty  Fund 

AQENCV:  Copyright  Royalty  Tribunal. 
ACTION:  Notice. 

SUIMMARY:  The  Copyright  Royalty 
Tribunal  directs  all  claimants  to  the 
royalty  fees  paid  by  satellite  carriers  for 
secondary  transmissions  to  home  dish 
owners  during  1991  to  file  with  the 
Tribunal  a  notice  of  intent  to  participate 
in  the  distribution  of  these  funds  by 
August  24, 1992. 

In  response  to  the  Tribunal's  July  1. 
1992  inquiry,  joint  comments  were 
received  from  Program  Suppliers,  Joint  ^ 
Sports,  Broadcast  Claimants,  Public 
Broadcasting  Claimants,  American 
Society  of  Composers,  Authors  and 
Publishers.  SESAC,  Inc.,  Broadcast 
Music,  InC..  CBS,  Inc.;  National 
Broadcast  Company,  Inc.,  Capital 
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Cities/ABC,  Inc.  and  Devotional 
Claimants.  These  parties  indicated  that 
the  1989, 1990  and  1991  Satellite  Carrier 
Royalty  Distribution  Proceeding  should 
be  combined  into  a  single  consolidated 
proceeding.  The  Tribunal  directs  that 
any  other  interested  parties  comment  by 
September  15, 1992  regarding  such 
consolidation. 

The  Tribunal  further  directs  that  all 
interested  parties  submit  comments  by 
September  15, 1992  advising  as  to  the 
status  of  settlement  negotiations  and 
whether  a  controversy  exists  with 
regard  to  the  1991  satellite  carrier 
royalty  fees  and  if  a  declaration  of 
controversy  is  requested,  the  proposed 
recommendations  concerning  the 
scheduling  and  conduct  of  such 
proceedings. 

DATES:  August  24, 1992  and  September 
15, 1992. 

ADDRESSES:  An  original  and  five  copies 
of  the  comments  should  be  addressed  to: 
Chairman,  Copyright  Royalty  Tribunal, 
1825  Connecticut  Avenue,  NVV.,  Suite 
918,  Washington,  DC  20009. 

FOR  FURTHER  INFORMATION  CONTACr. 

J.C.  Argetsinger,  Commissioner, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  Suite  918, 
Washington,  DC  20009  (202-606-^400). 

Dated:  August  3, 1992. 

Cindy  Daub, 

Chairman. 

(FR  Doc.  92-18690  Filed  8-5-92;  8:45  am) 
BILLING  CODE  141(M)9-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determinations 
for  Civilian  or  Contractual  Groups 

On  June  29, 1992  the  Secretary  of  the 
Air  Force  determined  that  the  World 
War  II  service  of  a  group  known  as 
"U.S.  Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of 
Consolidated  Vultree  Aircraft 
Corporation  (Consairway  Division), 

Who  Served  Overseas  as  a  Result  of  a 
Contract  With  the  Air  Transport 
Command  During  the  Period  December 
14, 1941,  through  August  14, 1945”  shall 
be  considered  “active  duty”  under  the 
provisions  of  Public  Law  95-202  and  be 
eligible  for  beneHts  according  to  all  laws 
administered  by  the  Department  of 
Veterans  Affairs  (VA). 

To  receive  recognition,  each  applicant 
must  establish  they: 

1.  Were  employed  by  Consolidated 
Vultree  Aircraft  Corporation 
(Consairway  Divsion)  as  a  flight  crew 


personnel  (pilot,  co-pilot,  navigator, 
flight  engineer,  radio  operator  or 

2.  Were  employed  by  Consolidated 
Vultree  Aircaft  Corporation 
(Consairway  Division)  as  aviation 
ground  support  personnel  (aircraft 
mechanic,  station  manager,  dispatcher) 
and 

3.  Served  outside  the  continental 
United  States  in  direct  support  of  Air 
Transport  Command-directed  flight 
operations  during  the  period  December 
14, 1941  through  August  14, 1945. 

Qualifying  periods  of  time  are 
computed  from  the  date  of  departure 
from  the  continental  United  States  to  the 
date  of  return  to  the  continental  United 
States. 

Application  Procedures 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  by  fllling  out  a  DD  Form  2168 
and  sending  it  to  the  following  address: 
HQ  AFMPC/DPMARS2,  Randolph  AFB, 
TX  78150-6001,  ATTN:  Sgt  White. 

Important:  Applicants  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Supporting 
documentation  might  include  copies  of 
passports  with  appropriate  entries,  flight 
log  books.  Army  Air  Force  Identification 
Forms  133,  any  personal  employment 
records  such  as  commendations 
regarding  ATC  performance,  employee 
expense  reports  of  charges  to  USAAF 
contracts,  medical  certifications  prior  to 
departure  from  U.S.,  USAAF  passes  to 
leave  the  limits  of  an  overseas  base, 
military  orders,  miscellaneous  USAAF 
papers,  etc.  Additionally,  the  captain  of 
a  flight  crew  may  provide  written 
confirmation  for  other  crew  members  on 
his  flight. 

DD  Forms  2168  are  available  from  VA 
offices  or  from  the  U.S.  Air  Force  offices 
in  this  notice. 

For  further  information  contact  Lt. 

Col.  Robert  Dunlap  at  the  Secretary  of 
the  Air  Force  Personnel  Council  (AFPC), 
Washington,  DC  20330-1000,  telephone 
(703) 692-4745. 

Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-18589  Filed  8-5-92;  8:45  am] 
BILUNG  CODE  3910-01-M 


Active  Duty  Service  Determinations 
for  Civilian  or  Contractual  Groups 

On  July  16, 1992,  the  Secretary  of  the 
Air  Force  determined  that  the  World 
War  II  service  of  a  group  known  as 
"U.S.  Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of  Pan 
American  World  Airways  and  Its 
Subsidiaries  and  Afflliates,  Who  Served 


Overseas  as  a  Result  of  Pan  American’s 
Contract  With  the  Air  Transport 
Command  and  Naval  Air  Transport 
Service  During  the  Period  December  14, 
1941  through  August  14, 1945”  shall  be 
considered  “active  duty”  under  the 
provisions  of  Public  Law  95-202  and  be 
eligible  for  beneflts  according  to  ail  laws 
administered  by  the  Department  of 
Veterans  Affairs  (VA). 

To  be  eligible  for  VA  beneflts,  each 
member  of  the  group  must  establish 
they: 

1.  Were  employed  by  Pan  American 
World  Airways  or  one  of  its  subsidiaries 
and  afflliates  under  contract  to  Air 
Transport  Command  or  Naval  Air 
Transport  Service:  Pan  American 
Airways — Africa  Ltd.,  American  Export 
Air,  Pan  Am  Air  Ferries,  Pan  Air  Africa, 
Panagra  (Pan  American-Grace  Airlines), 
and  China  National  Aviation 
Corporation. 

2.  Were  employed  by  Pan  American 
World  Airways  (per  criterion  1)  as  a 
flight  crew  personnel  (pilot,  co-pilot, 
navigator,  flight  engineer,  radio 
operator)  or 

3.  Were  employed  by  Pan  American 
World  Airways  (per  criterion  1)  as 
aviation  ground  support  personnel 
(aircraft  mechanic,  station  manager, 
dispatcher)  and 

4'.  Served  outside  the  continental 
United  States  in  direct  support  of  Air 
Transport  Command  or  Naval  Air 
Transport  Service-directed  flight 
operations  during  the  period  December 
14, 1941  through  August  14, 1945. 

Qualifying  periods  of  time  are 
computed  from  the  date  of  departure 
from  the  continental  United  States  to  the 
date  of  return  to  the  continental  United 
States. 

Application  Procedures 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  by  fllling  out  a  DD  Form  2168 
and  sending  it  to  the  following  address: 
HQ  AFMPC/DPMARS2,  Randolph  AFB, 
TX  78150-6001,  ATTN:  Sgt  White. 

Important:  Applicants  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Considered  of  primary 
importance  will  be  any  employment 
records  from  Pan  American 
headquarters.  Other  supporting 
documentation  might  include  copies  ol 
passports  with  appropriate  entries,  flight 
log  books.  Army  Air  Force  Identification 
Forms  133,  any  personal  employment 
records  such  as  commendations 
regarding  ATC  or  NATS  performance, 
employee  expense  reports  of  charges  to 
USAAF  contracts,  medical  certifications 
prior  to  departure  from  U.S.,  USAAF 
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passes  to  leave  the  limits  of  an  overseas 
base,  military  orders,  miscellaneous 
USAAF  papers,  etc.  Additionally,  the 
captain  of  a  flight  crew  may  provide 
written  confirmation  for  other  crew 
members  on  his  flight. 

DD  Forms  2166  are  available  from  VA 
offices  or  &x>m  the  U.S.  Air  Force  offices 
in  this  notice. 

For  further  information  contact  Lt. 

Col.  Robert  Dunlap  at  the  Secretary  of 
the  Air  Force  Personnel  Council  (AFPC), 
Washington,  DC  20330-1000,  telephone 
(703)  692-4745. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-18588  Filed  8-5-92;  8:45  am] 
BILUNG  cooe  3S10-«1-M 


Active  Duty  Service  Determinations 
for  Civilian  or  Contractual  Groups 

On  June  29, 1992,  the  Secretary  of  the 
Air  Force  determined  that  the  World 
War  U  service  of  a  group  known  as 
"Honorably  Discharged  Members  of  the 
American  Volunteer  Guard,  Eritrea 
Service  Command  During  the  Period 
June  21, 1942  to  March  31, 1943"  would 
be  considered  “active  duty"  under  the 
provisions  of  Public  Law  95-202  and  be 
eligible  for  benefits  according  to  all  laws 
administered  by  the  Department  of 
Veterans  Affairs. 

To  be  eligible  for  VA  benefits,  each 
member  of  the  group  must  establish 
they: 

1.  Served  honorably  with  the  AVG, 
Eritrea  during  the  period  beginning  June 
21, 1942  to  March  31, 1943  as  evidenced 
by: 

a.  An  AVG.  Eritrea  discharge 
certibcate  or  letter 

or 

b.  Identiffcation  as  an  Honorably 
discharged  AVG,  Eritrea  member  in 
other  credible  publications  or 
documents. 

Application  Procedures 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  by  filling  out  a  DD  Form  2168 
and  sending  it  to  the  following  address: 
U5.  Army  Reserve  Personnel  Center 
(DARP-VSE-N),  9700  Page  Blvd.,  St. 
Louis,  MO  63132-5200. 

Important:  Applicants  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Considered  of  primary 
importance  will  be  any  records  from  the 
Eritrea  Service  Command  or  those  items 
listed  in  the  eligibility  criteria. 

DD  Forms  2168  are  available  from  VA 
offices  or  from  the  U.S.  Air  Force  offices 
in  this  notice. 


For  further  information  contact  Lt. 

Col.  Robert  Dunlap  at  the  Secretary  of 
the  Air  Force  Personnel  Council  (AFPC). 
Washington,  DC  20330-1000,  telephone 
(703)  692-4745. 

Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-18587  Filed  8-5-92;  8:45  am] 
BILLING  COOE  3S10-01-M 


Department  of  the  Army 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  an  Updated 
Master  Plan  for  Prado  Basin 

agency:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  DoD. 
action:  Notice  of  intent. 

summary:  The  Department  of  the  Army 
hereby  announces  its  intention  to 
prepare  an  Environmental  Impact 
Statement  to  assess  the  environmental 
effects  of  updating  a  Project  Master  Plan 
for  the  Prado  Flood  Control  Reservoir. 
scoping:  The  Army  Corps  of  Engineers 
will  conduct  a  scoping  meeting  prior  to 
preparing  the  Environmental  Impact 
Statement  to  aid  in  determining  the 
significant  environmental  issues 
associated  with  the  proposed  action. 

The  public,  as  well  as  Federal,  State, 
and  local  agencies  are  encouraged  to 
participate  in  the  scoping  process  by 
submitting  data,  information,  and 
comments  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  the 
Environmental  Impact  Statement.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  alternatives  that 
should  be  addressed  in  the  Statement, 
and  potential  mitigation  measures 
associated  with  the  proposed  action. 

A  public  scoping  meeting  will  be  held 
on  Wednesday,  19  August  1992  from  6:30 
p.m.  till  9  p.m.  at  the  El  Prado  Golf 
Course  Club  House,  6555  Pine  Avenue, 
Chino,  California.  Individuals  and 
agencies  may  offer  information  or  data 
relevant  to  the  environmental  or 
socioeconomic  concerns  and  the 
Environmental  Impact  Statement 
scoping  by  attending  the  public  scoping 
meeting,  or  by  writing  to  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Conunents  and  suggestions  on  the 
scoping  process,  and  requests  to  be 
placed  on  the  mailing  list  for 
announcements  should  be  sent  to  Alex 
Watt,  U.S.  Army  Corps  of  Engineers.  Los 
Angeles  District,  ATTN:  CESPLr4’D-RN, 
P.O.  Box  2711,  Los  Angeles,  CA  90053. 
SUPPLEMENTARY  N^ORMATION:  The 
Army  Corps  of  Engineers  intends  to 


prepare  an  Environmental  Impact 
Statement  to  assess  the  environmental 
effects  associated  with  updating  the 
Master  Plan  for  the  Prado  Flood  Control 
Reservoir.  The  public  will  have  the 
opportunity  to  comment  on  this 
Statement  before  any  action  is  taken  to 
implement  the  updated  master  plan. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-18860  Filed  8-5-92;  8:45  am] 
BILLING  COOE  STKMW-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  NO.-  84.129U] 

Rehabilitation  Continuing  Education 
Programs;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1993 

Purpose  of  Program:  To  support 
cooperative  agreements  for  training 
centers  that  serve  either  a  Federal 
region  or  another  geographic  area  and 
provide  a  broad,  integrated  sequence  of 
training  activities.  The  Rehabilitation 
Continuing  Education  Programs  support 
AMERICA  2000,  the  President's  strategy 
for  moving  the  Nation  toward  the 
National  location  Goals,  by  seeking  to 
increase  the  availability  of  qualified 
personnel  for  the  vocational 
rehabilitation  and  independent  living 
rehabilitation  of  individuals  with 
handicaps.  National  Education  Goal  five 
calls  for  adult  Americans  to  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  institutions 
of  higher  education. 

Deadline  for  Transmittal  of 
Applications:  10/01/92. 

Deadline  for  Intergovernmental 
Review:  12/02/92. 

Applicatipns  Available:  08/14/92. 

Available  Funds;  $3,084,694. 

Estimated  Range  of  Awards:  $326,000- 
$540,000. 

Estimated  Average  Size  of  Awards: 
$440,670. 

Estimated  Number  of  Awards:  7. 

Note:  Applications  are  invited  for  the 
provision  of  training  for  Department  of 
Education  Regions  II,  III,  VI.  VII,  VllI,  IX,  and 
X  only.  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80.  81. 82.  85. 
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and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  Parts  385  and  389. 

For  Applications:  Telephone  (202) 
205-8327;  individuals  who  are  hearing 
impaired  or  others  who  use  a  TDD  may 
call  the  Federal  Dual  Party  Relay 
Service  on  1-800-877-8339  (in  the 
Washington,  DC  area  (202)  telephone 
708-9300)  between  8  a.m.  and  7  p.m.. 
Eastern  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Chesley,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3318,  Switzer  Building, 
Washington,  DC  20202-2649.  Telephone: 
(202)  205-9481. 

Program  Authority:  29  U.S.C.  774. 

Dated:  July  30, 1992. 

Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 

[FR  Doc.  92-18623  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  4000-01-M 


[CFDA  No.:  84.254] 

State  Literacy  Resource  Centers 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Rscal  Year  (PQ 
1992 

Purpose  of  Program:  To  provide 
Federal  financial  assistance  to  assist 
State  and  local  public  and  private 
nonprofit  efforts  to  eliminate  illiteracy 
through  a  program  of  State  literacy 
resource  centers  grants.  Accordingly, 
this  program  supports  AMERICA  2000, 
the  Resident’s  strategy  for  moving  the 
Nation  toward  the  National  Education 
Coals.  SpeciHcally,  National  Education 
Coal  5  calls  for  all  Americans  to  be 
literate  and  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Eligible  Applicants:  States  are  eligible 
to  receive  grants  under  this  Program. 

Deadline  For  Transmittal  of 
Applications:  September  30, 1992. 

Deadline  For  Intergovernmental 
Review:  November  29, 1992, 

Applications  Available:  Application 
materials  have  been  sent  to  Governors 
in  the  States. 

Available  Funds:  $5,000,000. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  Parts  76,  77,  79,  80,  81,  82,  85,  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  Parts  460  and  464. 

For  Information  Contact:  Joan 
Seamon,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W.  (Room  4428, 
Mary  E.  Switzer  Building),  Washington, 
DC  20202-7240,  Telephone:  (202)  205- 
8270.  Deaf  and  hearing  impaired 


individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  Washington,  DC  202  area  code, 
telephone  706-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Program  Authority:  20  U.S.C.  1208aa. 
Dated:  July  31, 1992. 

Betsy  Brand, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

[FR  Doc.  92-18624  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  40(M>-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF86-517-001,  et  al.] 

Oswego  Hydro  Partners  LP.,  et  at.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Conunission; 

1.  Oswego  Hydro  Partners  L.P. 

[Docket  No.  QF86-517-001  ] 

July  27, 1992. 

On  July  20, 1992,  Oswego  Hydro 
Partners  LP.,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  ownership 
structure  and  amends  the  length  of  the 
transmission  line  component  of  the 
facility. 

Comment  dote:  August  14. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Gordonsville  Energy,  L.P.  (Unit  11)^ 
[Docket  No.  QF92-167-000] 

July  27, 1992. 

On  July  21, 1992,  Gordonsville  Energy, 
L.P.  (Applicant)  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

The  supplement  provides  additional 
information  pertaining  to  the  ownership 
of  the  facility  and  clarifies  certain 
technical  information.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  fling. 

Comment  date:  August  14, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ridge  Generating  Station,  L.P. 

[Docket  No.  QF92-15&-000] 

July  27, 1992. 

On  July  21, 1992,  Ridge  Generating 
Station,  LP.,  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 


the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  ownership 
structure  of  the  facility. 

Comment  date:  August  14, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Crockett  Cogeneration,  A  California 
Limited  Partnership 

[Docket  No.  QF84-429-0011 
July  28, 1992. 

On  July  24, 1992,  Crockett 
Cogeneration,  a  California  Limited 
Partnership  (Applicant)  tendered  for 
filing  a  supplement  to  its  filing  in  this 
docket. 

The  supplement  provides  additional 
information  pertaining  to  the 
computations  of  the  operating  and  ^ 
efficiency  values  under  various 
operating  scenarios.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Comment  date:  August  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Indiantown  Cogeneration,  LP. 

[Docket  No.  QF90-214-001] 

July  8. 1992. 

On  July  28, 1992,  Indiantown 
Cogeneration.  LP.,  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  provides  additional 
information  pertaining  to  ownership 
structure  of  the  facility. 

Comment  date:  August  14, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Detroit  Edison  Co. 

[Docket  No.  ER92-728-000] 

July  29, 1992. 

Take  notice  that  The  Detroit  Edison 
Company  (Detroit  Edison)  on  July  17, 
1992,  tendered  for  filing  (1)  Original 
Sheet  Nos.  10b,  10c,  22c,  2^  22e,  and 
22f  to  Detroit  Edison’s  FERC  Electric 
Tariff,  Volume  No.  1  which  is  a  rate 
schedule  which  provides  for  the  sale  of 
experimental  seasonal  peaking  capacity 
and  energy,  and  (2)  an  executed  service 
agreement  between  Detroit  Edison  and 
Wolverine  Power  Supply  Cooperative 
for  the  sale  of  such  capacity  and  energy. 

Detroit  Edison  states  that  pursuant  to 
the  rate  schedule,  it  will  make  available, 
on  an  experimental  basis,  up  to  an 
aggregate  total  of  100  MW  of  seasonal 
peaking  capacity  and  energy  during  the 
months  of  October  through  March  to 
eligible  wholesale  for  resale  customers 
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who  execute  a  service  agreement  and 
submit  a  seasonal  capacity  reservation. 

Detroit  Edison  requests  an  effective 
date  of  October  1. 1992  for  both  the 
service  proposed  under  the  rate 
schedule  and  the  service  agreement  ■ 
executed  by  Wolverine  Power  Supply 
Cooperative. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER92-634-0d0) 

[uly  29. 1992. 

Take  notice  that  Public  Service 
Company  of  New  Hampshire  (PSNH),  on 
July  17, 1992,  tendered  for  filing  a  Public 
Service  Company  of  New  Hampshire 
Service  Agreement  for  Non-Firm 
Transmission  Service  between  PSNH 
and  Littleton  Municipal  Light 
Department  (Littleton)  as  an  amendment 
to  its  ]une  11, 1992  filing  in  this  docket. 

Comment  date:  August  12. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 
[Docket  No.  ER92-739-000] 

July  29. 1992. 

Take  notice  that  on  July  21, 1992, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
“Southern  Companies"),  tendered  for 
filing  Amendment  No.  1  dated  July  20. 
1992,  to  Service  Schedule  EP  of  the 
Interchange  Contract  between 
Jacksonville  Electric  Authority  and 
Southern  Companies.  The  Amendment 
extends  the  term  and  includes  other 
modifications  to  Schedule  EP. 

Southern  Company  Services,  Inc. 
requests  expedited  review  of  the 
Amendment  so  that  transactions  may 
occur  as  soon  as  possible. 

Comment  date:  August  12. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pennsylvania  Power  ft  Light  Co. 
[Docket  No.  ER92-738-000] 

July  29. 1992. 

Take  notice  that  Pennsylvania  Power 
ft  Light  Company  (PP&L)  on  July  21, 
1992,  tendered  for  filing  a  Second 
Supplement,  dated  as  of  July  2, 1992 
(Second  Supplemental  A^eement)  to 
the  Capacity  Credit  Sales  Agreement, 
dated  June  5, 1991,  between  PP&L  and 
Baltimore  Gas  and  Electric  Company, 
which  is  on  file  with  the  Commission  as 
PP&L's  Rate  Schedule  FERC  No.  105. 


The  Second  Supplemental  Agreement 
provides  for  a  revised  Installed  Capacity 
Rate  under  the  Agreement  to  reflect  a 
revision  in  the  rate  for  contract  capacity 
under  the  Pennsylvania-New  Jersey- 
Maryland  Interconnection  Agreement 
whi^'  was  accepted  for  filing  by  the 
Commission  on  May  28, 1992  in  Docket 
No.  ER92-411-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  §  35.3  of  the 
Commission’s  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1, 1992. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Baltimore  Gas  and 
Electric  Company,  the  Pennsylvania 
Public  Utility  Commission,  and  the 
Maryland  Public  Service  Commission. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER92-727-000] 

July  29, 1992. 

Take  notice  that  on  July  16, 1992, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P) 
tendered  for  filing  two  Capacity  Sales 
Agreements  for  the  sales  to  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc.  (VEG&T)  and  the  city 
of  Westfield  Gas  and  Electric  Light 
Department  (Westfield)  of  unit  capacity 
and  energy  ^m  CL&P. 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
filing  regulations  to  the  extent  necessary 
to  permit  the  rate  schedule  change  to 
become  effective  March  1, 1992  and 
March  28, 1992. 

NUSCO  states  that  copies  of  these 
rate«chedules  have  been  mailed  or 
delivered  to  each  of  the  parties. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  UtUities  Service  Co. 

[Docket  No.  ERg2-730-000] 

July  29, 1992. 

Take  notice  that  on  July  20, 1992, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P) 
tendered  for  filing  an  Interruptible 
Power  Supply  Service  Agreement 
between  CL&P  and  Wallingford  Electric 
Division  (Wallingford). 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
filing  regulations  to  the  extent  necessary 


to  permit  the  rate  schedule  change 
become  effective  July  27. 1992. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  each  of  the  parties  and  to  the 
Connecticut  Department  of  Public  Utility 
Control. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  Section  35  of  the 
Commission’s  regulations. 

Comment  date:  August  12. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Hartwell  Energy  Limited  Partnership 

[Docket  No  ER92-521-(X)0) 

July  29, 1992. 

Take  notice  that  on  July  22, 1992, 
Hartwell  Energy  Limited  Partnership 
tendered  for  filing  an  amendment  to  its 
filing  filed  on  May  4, 1992  in  this  docket. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  Gas  and  Electric  Co. 

[Docket  No.  ER92-732-000] 

July  29. 1992. 

Take  notice  that  on  July  21, 1992, 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  proposed 
changes  to  the  following  full 
requirement  customers: 


FERC  No. 

Other  parly 

171 . . . 

B(ue  Mound,  KS. 

174 . 

Bronsoa  KS. 

170 . 

Bsmore,  KS. 

176 . . . 

Haven,  KS. 

169 . . . 

LaHarpe,  KS. 

179 . 

Mindenmines,  KS. 

172 . 

Moran,  KS. 

177 . 

Mount  Hope,  KS. 

176  . 

Savonburg,  KS. 

KG&E  states  that  the  purpose  of  the 
changes  is  to  extend  the  term  of  the 
existing  contracts  for  an  additional  ten 
years.  The  changes  are  proposed  to 
become  effective  September  24, 1992. 

Copies  of  the  filing  were  served  upon 
the  cities  and  the  Kansas  Corporation 
Commission. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Power  and  light  Co. 

[Docket  No.  ER92-610-000| 

July  29. 1992. 

Take  notice  that  on  July  20, 1992, 
Central  Power  and  Light  Company  (CPL) 
made  a  supplemental  filing  in  the  above 
referenced  matter  in  response  to  a  Stafi 
request  for  additional  information. 
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Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Pargaragph  E 
at  the  end  of  this  notice. 

15.  Pennsylvania  Power  &  Light  Co. 

(Docket  No.  ER92-736-000] 

July  29, 1992. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  July  21, 

1992,  tendered  for  filing  a  Supplement 
(Fourth  Supplemental  Agreement),  to  the 
Capacity  and  Energy  Sales  Agreement 
(Agreement),  dated  January  28, 1988,  as 
supplemented  by  a  First  Supplemental 
A^eement  dated  August  10, 1988,  and 
by  a  Second  Supplemental  Agreement 
dated  May  31, 1989,  between  PP8L  and 
Baltimore  Gas  and  Electric  Company 
(BG&E),  and  by  a  Third  Supplemental 
Agreement  dated  May  24, 1991,  which  is 
on  file  with  the  Commission  as  PP&L’s 
Rate  Schedule  FERC  No.  92.  The  Fourth 
Supplemental  Agreement  provides  for  a 
revised  Installed  Capacity  Rate  under 
the  Agreement  to  reflect  a  revision  in 
the  rate  for  contract  capacity  under  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Agreement,  which  was 
accepted  for  filing  by  the  Commission 
on  May  28, 1992  in  Docket  No.  ER92- 
411-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  Section  205  of  the 
Federal  Power  Act  ad  $  35.3  of  the 
Commission’s  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1, 1992. 

PPAL  states  that  a  copy  of  its  filing 
was  served  on  Baltimore  Gas  tind 
Electric  Company,  the  Pennsylvania 
Public  Utility  Commission,  and  the 
Maryland  Public  Service  Commission. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Co. 

(Docket  No.  ER92-512-000] 

July  29, 1992. 

Take  notice  that  New  England  Power 
Company  (NEP),  on  July  22, 1992, 
tendered  for  filing  supplemental 
information  to  its  filing  in  this  docket 
which  NEP  had  originally  submitted  on 
April  30, 1992.  According  to  NEP,  the 
supplemental  information  provides 
additional  and  explanatory  information 
about  its  termination  of  transmission 
agreements  for  entitlements  in  the  Rowe 
Nuclear  Plant. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Indiana  &  Michigan  Municipal 
Distributors  Association  and  Qty  of 
Auburn,  Indiana  v.  Indiana  Michigan 
Power  Co. 

(Docket  Nos.  EL88-1-003.  ER88-31-002.  ER88- 
32-002,  ER90-270-003,  and  ER90-271-003] 

July  29, 1992. 

Take  notice  that  on  July  15, 1992, 
Indiana  Michigan  Power  Company 
(I&M)  tendered  its  compliance  filing  in 
the  above-referenced  dockets,  in 
compliance  with  the  Commission’s  June 
3, 1992  Opinion  and  Order  on  Initial 
Decision. 

~  Copies  of  the  Hling  were  served  upon 
Richmond  Power  &  Light,  the  Indiana 
Municipal  Power  Agency  and  the 
Indiana  Utility  ReguJatory  Commission. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kansas  Gas  and  Electric  Co. 

(Docket  No.  ER92-733-000J 

July  29, 1992. 

Take  notice  that  on  July  21, 1992, 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  proposed 
changes  to  the  following  partial 
requirements  municipalities: 


FERC  No. 

Other  party 

134 

144 _ _ 

Buriington,  KS. 

181 . . 

Chanute,  KS. 

149....„ . 

161 . 

Fredonia,  KS. 

Iota,  KS. 

166 . 

1S4 

i.sa 

Neodestia.  KS. 

Oxford,' KS. 

Wellington,  KS. 

Winfield,  KS. 

162 . 

156 . 

155 _ _ _ 

KG&E  states  that  the  purpose  of  the 
changes  is  to  extend  the  term  of  the 
existing  contracts  for  an  additional  ten 
years.  The  changes  are  proposed  to 
become  effective  September  24, 1992. 

Copies  of  the  filing  were  served  upon 
the  cities  and  the  Kansas  Corporation 
Commission. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pennsylvania  Power  &  Light  Co. 
(Docket  No.  ER92-735-«)0J 
July  29, 1992. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  July  21, 

1992,  tendered  for  filing  a  Supplement, 
dated  as  of  July  1, 1992  (Second 
Supplemental  Agreement),  to  the 
Capacity  Credit  Sales  Agreement,  dated 
February  15, 1991,  between  PP&L  and 
GPU  Service  Corporation,  as  agent  for 
Jersey  Central  Power  &  Light  Company, 


Pennsylvania  Electric  Company  and 
Metropolitan  Edison  Company,  which  is 
on  file  with  the  Commission  as  PP&L's 
Rate  Schedule  FERC  No.  102.  *11)6 
Second  Supplemental  Agreement 
provides  for  a  revised  Installed  Capacity 
Rate  under  the  Agreement  to  reflect  a 
revision  in  the  rate  for  contract  capacity 
under  the  Pennsylvania-New  Jersey- 
Maryland  Interconnection  Agreement 
which  was  accepted  for  filing  by  the 
Conunission  on  May  28, 1992  in  Docket 
No.  ER92-411-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  §  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1, 1992. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  GPU  Service 
Corporation,  the  Pennsylvania  Public 
Utility  Commission,  and  the  New  Jersey 
Board  of  Regulatory  Commissioners. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Power  ft  Light  Co. 

(Docket  No.  ER92-729-000J 
July  29, 1992. 

Take  notice  that  on  July  20, 1992, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  the  Letter  Agreement 
Extending  the  Contract  for  Purchases 
and  Sales  of  Scheduled  Power  and 
Energy  Between  Florida  Power  &  Light 
Company  and  Tampa  Electric  Company 
(Letter  Agreement).  FPL  requests  that 
the  Letter  Agreement  be  made  effective 
June  27. 1992. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Pennsylvania  Power  ft  Light  Co. 
(Docket  No.  ER92-734-OOOJ 

July  29, 1992. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (W&L)  on  July  21, 

1992,  tendered  for  filing  a  Second 
Supplement,  dated  as  of  July  6, 1992 
(Second  Supplemental  A^eement),  to 
the  Capacity  Credit  Sales  Agreement 
(Agreement),  dated  May  28, 1991 
between  RP&L  and  Atlantic  City  Electric 
Company,  which  is  on  file  with  the 
Commission  as  PP&L’s  Rate  Schedule 
FERC  No.  106.  The  Second  Supplemental 
Agreement  revises  the  Installed 
Capacity  Rate  under  the  Agreement  to 
reflect  a  revision  in  the  rate  for  contract 
capacity  under  the  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Agreement.  The  revised  rate  was 
accepted  for  filing  by  the  Commission 
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on  May  28. 1992  in  Docket  No.  ER92- 
411-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  Section  205  of  the 
Federal  Power  Act  and  §  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1, 1992. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Atlantic  City  Electric 
Company,  the  Pennsylvania  Public 
Utility  Commission,  and  the  New  Jersey 
Board  of  Regidatory  Commissioners. 

Comment  date:  August  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Gordonsville  Energy,  LJ*.  (Unit  I) 
[Docket  No.  QF92-166-0001 

July  30. 1992. 

On  July  21. 1992,  Gordonsville  Energy, 
LP.  (Unit  I)  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

llie  supplement  provides  additional 
information  pertaining  to  the  ownership 
of  the  facility  and  clarifies  certain 
technical  information.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Comment  date:  August  14. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Portland  General  Electric  Co. 

(Docket  No.  ER92-705-000| 

July  30. 1992. 

Take  notice  that  on  July  10, 1992, 
Portland  General  Electric  Co.  (Portland! 
tendered  for  filing  a  Notice  of 
Cancellation  of  I^C  Rate  Schedules 
Nos.  3. 17. 19.  22,  24.  25.  29,  30.  34.  39.  40. 
44. 60. 74  and  76. 

Comment  date:  August  13, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Niagara  Mohawk  Power  Corp. 
(Docket  Na  ER92-741-000] 

July  30. 1992 

Take  notice  that  on  July  23, 1992. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing, 
as  a  rate  schedule,  a  supplement 
amendment  between  Niagara  Mohawk 
and  Consolidated  Edison  Company  of 
New  Yoric.  Inc.  (Consolidated  Edison) 
dated  July  10. 1992. 

Niagara  presently  has  on  file  an 
agreement  with  Consolidated  Edison 
dated  April  1. 1979  last  amended 
December  20. 1992.  The  original 
agreement  is  to  provide  transmission 
service  for  the  delivery  of  diversity 
power  and  energy  from  the  Power 
Authority  of  the  State  of  New  York 
(PASNY)  to  Consolidated  Edison.  The 
diversity  power  and  energy  is  in  turn  . 
exchanged  by  PASNY  with  Hydro 


Quebec.  This  agreement  is  designated  as 
Niagara  Mohawk  Rate  Schedule  FERC 
No.  113.  This  new  amendment  is  being 
transmitted  as  a  supplement  to  the 
existing  agreement  and  supersedes  and 
amends  Supplement  No.  13. 

The  July  10,  -1992  amendment,  which  is 
a  supplement  to  the  original  agreement, 
revises  the  transmission  rates.  Niagara 
requests  a  waiver  of  the  Commission's 
prior  notice  requirements  in  order  to 
allow  the  July  10, 1992  amendment  to 
become  effective  April  1. 1992.  Niagara 
Mohawk  states  that  the  proposed 
changes  are  in  accordance  with  Rate 
Schedule  No.  113. 

Copies  of  the  filing  were  served  upon 
Consolidated  Edison  and  the  Public 
Service  Commission  of  New  York. 

Comment  date:  August  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Interstate  Power  Co. 

[Docket  No.  ER92-743-000] 

July  3a  1992. 

Take  notice  that  on  July  24, 1992. 
Interstate  Power  Company  (IPW) 
tendered  for  filing  Amendment  Nos.  2. 4 
and  5  to  the  Electric  Service  Agreement 
between  the  City  of  Blue  Earth  and 
Company.  These  amendments  revise  the 
contract  term,  firm  power  commitment 
and  transmission  loss  factors. 

Comment  date:  August  13, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Niagara  Mohawk  Power  Cop. 

(Docket  No.  ER92-742-000) 

July  3a  1992. 

Take  notice  that  on  July  23, 1992, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  amendment  sent  by  Niagara  Mohawk 
to  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Ed)  dated  July  10. 
1992,  providing  for  certain  transmission 
services  to  Con  Ed.  This  amendment  is 
designated  as  Niagara  Mohawk  Power 
Corporation  Rate  Schedule  FERC  No.  90. 
This  new  amendment  is  being 
transmitted  as  a  supplement  to  the 
existing  agreement. 

Under  Rate  Schedule  No.  90,  Niagara 
delivers  Fitzpatrick  power  and  energy 
between  the  New  York  Power  Authority 
and  Con  Ed.  Paragraph  2.3  of  Rate 
Schedule  No.  90,  states  that  Niagara 
Mohawk  will  recalculate  the  annual 
fixed-charge  rate  effective  September  1 
of  each  year  for  the  ensuing  12-month 
period  using  previous  year-end  data  and 
cost  of  capital  data  as  determined  by  the 
New  York  State  Public  Service 
Commission  in  Niagara  Mohawk's  most 
recent  retail  electric  rate  proceeding. 


Niagara  requests  an  effective  date  of 
September  1, 1992. 

Copies  of  the  filing  were  served  upon 
Consolidated  Edison  and  the  Public 
Service  Commission  of  New  York. 

Comment  date:  August  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Interstate  Power  Co. 

(Docket  No.  ER92-744-0001 
July  30, 1992. 

Take  notice  that  on  July  24, 1992, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  Amendment  Nos.  1 
and  2  to  the  Qectric  Service  Agreement 
between  the  City  of  Strawberry  Point 
and  Company.  These  amendments 
revise  the  firm  power  commitment  and 
transmission  loss  factors. 

Comment  (fate;  August  13. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  ihe  end  of  this  notice. 

28.  The  Montana  Power  Co. 

[Docket  No.  ER92-745-OOOJ 
July  30. 1992. 

Take  notice  that  on  July  24, 1992,  The 
Montana  Power  Company  (Montana), 
tendered  for  filing  a  revised  Appendix  1 
as  required  by  E^^ibit  C  for  retail  sales 
in  accordance  with  the  provisions  of  the 
Residential  Purchase  and  Sale 
Agreement  (Agreement)  between 
Montana  and  the  Bonneville  Power 
Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Public  Law  96-501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  and  BPA  for  the  benefit  of 
Montana's  residential  and  farm 
customers. 

Montana  requests  that  the  rate  has  an 
effective  date  of  November  1. 1991,  and. 
therefore,  requests  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  the  filing  was  served  upon 
BPA. 

Comment  date:  August  13. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Ocean  State  Power 
(Docket  No.  ER92-748-0001 
(uly  30, 1992. 

Take  notice  that  on  July  27, 1992. 
Ocean  State  Power  (Ocean  State) 
tendered  for  filing  the  following 
supplements  (the  Supplements)  to  its 
rate  schedules  with  the  Federal  Energy 
Regulatory  Conunission  (FERC  or  the 
Commission): 

Supplement  No.  13  to  Rate  Schedule  FERC 
No.l 
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Supplement  No.  10  to  Rate  Schedule  FERC 
No.  2 

Supplement  No.  9  to  Rate  Schedule  FERC  No. 

3 

Supplement  No.  10  to  Rate  Schedule  FERC 
No.  4 

The  Supplements  to  the  rate  schedules 
request  approval  of  Ocean  State’s 
proposed  rate  of  return  on  equity  for  the 
period  beginning  on  April  28, 1992,  the 
requested  effective  date  of  the 
Supplements,  and  ending  on  the 
effective  date  of  Ocean  State's  updated 
rate  of  return  on  equity  to  be  filed  in 
February  of  1993.  Ocean  State  is  filing 
the  Supplements  pursuant  to  §  7.5  of 
each  of  Ocean  State's  unit  power 
agreements  with  Boston  Edison 
Company,  New  England  Power 
Company,  Montaup  Electric  Company, 
and  Newport  Electric  Corporation, 
respectively,  and  the  Commission's 
orders  in  Ocean  State  Power,  38  FERC  ^ 
61,140  at  61,380  (1987)  and  44  FERC  ^ 
61,261  at  61,985  (1988),  and  in  Ocean 
State  Power  11,  59  FERC  H  61,360  (1992). 
The  Supplements  constitute  a  rate 
decrease. 

Copies  of  the  Supplements  have  been 
served  upon  Boston  Edison  Company, 
New  England  Power  Company,  Montaup 
Electric  Company,  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utilities 
Commission  and  TransCanada 
Pipelines  Limited. 

Comment  date;  August  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-18669  Filed  8-5-92;  8:45  am) 
BUUNQ  cooe  •717-01-M 


[ProjM:t  No.  10440-001  Alaska] 

Alaska  Power  &  Telephone  Co.; 
Availability  of  Environmental 
Assessment 

July  31, 1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission’s) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Black  Bear  Lake  Project,  to  be 
located  on  Black  Bear  Lake  in  the  First 
Judicial  District  on  Prince  of  Wales 
Island,  Alaska,  near  the  communities  of 
Craig  and  Klawock,  and  has  prepared 
an  Enviroiunental  Assessment  (EA)  for 
the  proposed  project.  In  the  ElA,  the 
Commission’s  stafi  has  analyzed  the 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92- 18670  Filed  8-5-92;  8:45  am) 
BtLUNG  COOC  6717-01-11 


[Project  No.  10900-000  New  Hampshire] 

Thomas  Hodgson  A  Sons,  Inc.; 
Availability  of  Environmental 
Assessment 

July  31, 1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission's] 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  ficense  for  the 
existing  China  Mill  Project  located  on 
the  Suncook  River  in  the  towns  of 
Allenstown  and  Pembroke,  Merrimack 
County,  New  Hampshire,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigative  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-18671  Filed  8-5-92;  8:45  am) 
BtUMG  COOC  6717-01-W 


[Docket  Nos.  CP92-608<000,  St  sL] 

Granite  State  Gas  Transmission,  Inc., 
et  aL;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Granite  State  Gas  Transmission,  Inc. 

[Docket  No.  CP92-608-000J 
July  27, 1992. 

Take  notice  that  on  July  23, 1992, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State],  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581, 
filed  in  Docket  No.  CP92-608-000  a 
request  pursuant  to  $  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  for 
authorization  to  add  a  new  delivery 
point  in  Portsmouth,  New  Hampshire, 
for  the  delivery  of  natural  gas  to  its 
affiliated  distribution  company 
customer.  Northern  Utilities,  Inc. 
(Northern  Utilities),  under  the  certificate 
issued  to  Granite  State  in  Docket  No. 
CP82-515-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Granite  State  requests  authorization 
to  establish  a  new  delivery  point  for 
deliveries  to  Northern  Utilities  at  a  point 
on  the  former  Pease  Air  Force  Base,  in 
Portsmouth,  New  Hampshire,  where 
Granite  State  has  existing  meter  and 
regulator  facilities  for  measuring  the 
deliveries  of  gas  to  a  central  heating 
plant  on  the  base  property.  Granite 
State  contends  that  the  base  has  been 
leased  to  a  publicly  owned  development 
agency.  Pease  Development  Authority, 
and  plans  for  its  redevelopment  to  non- 
military  uses  are  in  a  preliminary  stage. 
Granite  State  further  contends  that  the 
Development  Authority  plans  to  lease 
hangers  and  other  buildings  on  the  base 
to  non-military  tenants  for  commercial 
purposes.  It  is  stated  that  the  newly 
leased  buildings  will  require  natural  gas 
for  space  heating  during  the  forthcoming 
winter.  It  is  also  stated  that  Granite 
State  can  construct  a  meter  and 
regulator  at  an  existing  meter  location 
on  the  base  as  an  interim  arrangement 
to  deliver  gas  to  Northern  Utilities  and 
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Northern  Utilities,  in  turn,  can  construct 
the  necessary  lateral  and  service  lines 
on  the  base  to  provide  space  heating 
service  in  the  buildings  and  hangers  that 
will  be  leased  by  the  Development 
Authority. 

It  is  stated  that  during  the  forthcoming 
winter,  the  maximum  daily  requirements 
are  estimated  to  be  240  dekatherms  with 
an  annual  requirement  of  24.000 
dekatherms.  It  is  further  stated  that  the 
potential  maximum  daily  requirement  if 
as  many  as  20  buildings  are  converted  to 
commercial  use.  is  1.000  dekatherms 
with  an  armual  requirement  of  96JOOO 
dekatherms. 

Comment  date;  September  10. 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  line 
Company 

(Docket  No.  CP92-591-000| 

(uly  29, 1992. 

Take  notice  that  on  July  2. 1992. 
Panhandle  Eastern  Pipe  line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP92-591-000  a  request  pursuant  to 
i  §  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  add 
delivery  points  to  two  existing  sales 
customers.  Kokomo  Gas  and  Fuel 
Company  (Kokomo)  and  Northern 
Indiana  Public  Service  Company 
(NIPSCO).  under  its  bl6uiket  certificate 
issued  in  Docket  No.  CP83-63-000. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  Tile  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  NIPSCO  recently 
acquired  the  assets  of  Kokomo  and  has 
requested  additional  contract  flexibility 
by  adding  Kokomo’s  delivery  point  to  its 
own  contract  and  by  adding  NIPSCO's 
three  delivery  points  to  Kokomo’s 
contract  Panhandle  indicates  that  the 
maximum  volume  of  gas  lo  be  delivered 
at  the  delivery  points  would  not  exceed 
the  proposed  maximum  daily  delivery 
obligation-  Panhandle  also  states  that 
the  addition  of  the  delivery  points  to  the 
contracts  would  have  no  impact  on 
Panhandle’s  peak  day  or  annual 
deliveries. 

Comment  date:  September  14. 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  American  Central  Gas  Companies. 

Inc. 

(Docket  No.  CI87-388-002) 

(uly  30. 1992. 

Take  notice  that  on  July  20. 1992, 
American  Central  Gas  Companies.  Inc. 
(American  Central)  of  Suite  3260.  5847 
San  Felipe  Street.  Houston.  Texas  77057. 
filed  an  application  under  sections  4  and 
7  of  the  Natural  Gas  Act  (NGA)  to 
amend  the  blanket  certificate  issued  to 
American  Central  Gas  Pipeline 
Company  (American  Pipeline). 

American  Central  requests 
authorization  to  make  sales  in  interstate 
commerce  for  resale  of  all  natural  gas 
subject  to  the  Commission's  NGA 
jurisdiction,  including  imported  natural 
gas,  which  is  purchased  from  any 
supplier.  American  Central  also  requests 
redesignation  of  the  name  of  the 
certificate  holder  from  American 
Pipeline  to  American  Central  American 
Central’s  application  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  August  17, 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

4.  Westcoast  Energy  Marketing  Ltd. 
[Docket  No.  CI92-64-000] 

July  30. 1992. 

Take  notice  that  on  July  20, 1992. 
Westcoast  Energy  Marketing  Ltd. 
(WEML)  of  1333  West  Georgia  Street, 
Vancouver,  British  Columbia,  Canada 
V6E  3K9,  filed  an  application  under 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA)  for  an  unlimited-term  blanket 
certificate  with  pregranted 
abandonment  authorizing  sales  in 
interstate  commerce  for  resale  of  all 
categories  of  natural  gas  subject  to  the 
Commission’s  NGA  jurisdiction. 

WEML’s  application  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  August  17, 1992.  in 
actiordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

5.  Norcen  Mariceting  Inc. 

[Docket  No.  C192-6S-^] 

July  30. 1992. 

Take  notice  that  on  July  21, 1992. 
Norcen  Marketing  Inc.  (NMI)  of  715-5th 
Avenue.  SW.,  Calgary,  Alberta,  Canada 
T2P  2X7,  fried  an  application  under 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA)  for  an  unlimited-term  blanket 
certificate  with  pregranted 
abandonment  authorizing  sales  in 
interstate  commerce  for  resale  of  natural 
gas.  without  source  or  market 
restriction.  NMI’s  applicatiqn  is  on  file 


with  the  Commission  and  open  for 
public  inspection. 

Comment  date:  August  17, 1992.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

6.  Louisiana  Gas  Marketing  Company 
(Docket  No.  Cl92-66-^)00| 

[uly  30. 1992. 

Take  notice  that  on  July  27, 1992. 
Louisiana  Gas  Marketing  Company 
(LGM)  of  P.O.  Box  3102.  Tulsa. 

Oklahoma  74101,  fried  an  application 
under  section  7  of  the  Natural  Gas  Act 
(NGA)  for  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
sales  in  interstate  commerce  for  resale, 
with  pregranted  abandonment,  of  all 
categories  of  natural  gas  subject  to  the 
Commission's  jurisdictioiL  LGM 
requests  that  the  certificate  cover  its 
sales  and  others  selling  gas  to  LGM  and 
others  selling  gas  through  LGM  acting  as 
agent  on  their  behalf  with  blanket 
limited-term  abandonment  authority  for 
producers  or  other  suppliers  of  such  gas 
to  LGM  to  the  extent  such  gas  is 
released  by  interstate,  intrastate  or 
Hinshaw  pipelines  or  other  purchasers 
to  such  producers  or  suppliers  for  sale 
by  LGM  or  by  such  producers  or 
suppliers  through  LGM  acting  as  their 
agent  LGM's  application  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Comment  date:  August  17, 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

7.  Northwest  Pipeline  Corporation 
(Docket  No.  CP86-578-0351 

July  30. 1992. 

Take  notice  that  on  July  20, 1992. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  revised 
tariff  sheets  to  comply  with  the 
Commission's  order  issued  June  18, 

1992.* 

Northwest  states  its  filing  responds  to 
requirements  of  the  June  18, 1992  order 
that  Northwest  frle  revised  tariff  sheets 
to  correct  Northwest's  sales  commodity 
rates  commencing  with  the  effective 
date  of  Northwest’s  GIC  tariff  provisions 
and  that  Northwest  submit  statements 
concerning  the  time  period  that  would 
be  applicable  for  any  continued 
recovery  of  carrying  costs  related  to 
past  gas  prepayments  in  light  of  the 
pending  abandonment  of  sales  service 
to  most  of  Northwest's  sales  customers 
in  Docket  No,  CP92-79. 

Northwest  states  that  in  compliance 
with  the  Commission’s  order.  Northwest 
is  resubmitting  applicable  substitute 


•  59  reaC  181,331. 
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tariff  sheets  to  correct  the  past 
deficiency  in  revenues  which  resulted 
from  the  Commission’s  previously 
ordered  adjustment  to  base  sales 
commodity  rates  concerning  gas 
prepayments  in  connection  with 
implementation  of  a  GIC,  so  that 
corrected  substitute  tariff  sheets  may  be 
made  effective  for  the  period 
commencing  January  1, 1991, 

Northwest  states  that  copies  of  the 
filing  were  mailed  to  each  party  in  the 
above-referenced  docket  and  to  all 
affected  customers  and  regulatory 
commissions. 

Comment  date;  August  6, 1992,  in 
accordance  with  the  hrst  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP90-687-006] 

July  30, 1992. 

Take  notice  that  on  July  22, 1992, 
Transcontinental  Gas  Pipe  Line 
Company  ('Transco”),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  to  amend  the  certificate 
of  public  convenience  and  necessity 
granted  by  the  commission  by  orders 
issued  January  17, 1991  ^  and  June  11, 
1991  *  in  Docket  Nos.  CP90-687-000, 
CP90-687-001,  CP90-687-002  and  CP90- 
687-003,  to  (1)  reallocate  authorized  firm 
transportation  capacity  to  certain 
shippers  to  be  effective  November  1, 
1992,  (2)  add  Piedmont  Natural  Gas 
Company,  Inc.  as  a  shipper  under  this 
project  commencing  November  1, 1993, 
(3)  partially  abandon  effective 
November  1, 1993  a  part  of  the  firm 
transportation  capacity  authorized  for 
Public  Service  Electric  and  Gas 
Company,  (4)  partially  vacate  the  firm 
transportation  service  authorized  for 
North  Atlantic  Utilities  Inc.,  and  (5) 
vacate  the  respective  firm  transportation 
services  authorized  for  Indeck  ^ergy 
Services  of  Yonkers,  Inc.  and  Long  Lake 
Cogeneration  Corporation  (“Long 
Lake”),  all  as  more  fully  set  forth  in  the 
petition  to  amend,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

There  is  no  reallocation  proposed  on 
Long  Lake’s  firm  capacity  of  31,355  Mcf 
per  day.  The  authorization  sought  in  the 
application  comprises  a  relocation 
among  twelve  shippers  of  the  remaining 
250,000  Mcf  per  day  of  firm 


*  Preliminary  Determination  and  Order  Issuing 
Certificates  and  Terminating  Dockets.  54  FERC 
1 61,032. 

’  Order  Granting  Certificate  and  Granting  In  Part 
and  Denying  in  Part  Requests  for  Clarification  and 
Rehearing.  55  FERC  f  61.415. 


transportation  capacity  certificated  by 
the  Commission.  No  new  facilities  are 
required. 

Comment  date:  August  20, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Florida  Gas  Transmission  Company 
[Docket  No.  CP92-614-000] 

July  30, 1992. 

Take  notice  that  on  July  27, 1992, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 

Texas  77002,  filed  a  prior  notice  request 
with  the  the  Commission  in  Docket  No. 
CP92-614-000  pursuant  to  §  157.205  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  add  an  existing  delivery 
point  to  two  existing  sales  service 
agreements  under  which  FGT  is 
currently  serving  Okaloosa  County  Gas 
District  (Okaloosa),  under  FGT’s  blanket 
certificate  issued  in  Docket  No.  RP89-50 
et  oL,  all  as  more  fully  described  in  the 
request  which  is  open  to  public 
inspection. 

FGT  proposes  to  add  the  existing  Five 
Flags  delivery  point  in  Santa  Rosa 
County,  Florida,  to  Okaloosa's  firm  sales 
and  preferred  sales  service  agreements 
under  FGT’s  FERC  Rate  Schedules  G 
and  1,  respectively.  FGT  states  that  it 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  Rate  Schedules 
G  and  I.  FGT  would  deliver  12,020 
MMBtu  of  natural  gas  per  peak  day  and 
2,877.842  MMBtu  of  natural  gas  annually 
to  Okaloosa  at  the  Five  Flags  delivery 
point  for  residential  and  commercial 
end-users.  FGT  further  states  that  the 
total  gas  volumes  to  be  delivered  at  the 
Five  Flags  delivery  point  would  not 
exceed  Okaloosa’s  currently  authorized 
entitlements  under  the  G  and  I  Service 
Agreements. 

Comment  date:  September  14, 1992,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.20).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  requir^  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  representediat  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission’s  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
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intervene  in  accordance  with  the 
Commission’s  rules. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
unnecessary  for  the  af^icant  to  appear 
or  be  represented  at  the  hearing. 

Lob  D.  Casfaell, 

Secretary. 

|FR  Doc.  92-18607  Filed  8-&-92:  8:4&anil 
BIUJNQ  coot  S7t7-0f-H 


[Docket  No.  JD92-07974T  Montana-7} 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA  Notice  of 
Determination  by  Jurisdictionat 
Agency  Designaling  Tight  Formation 

)uly  31. 1982. 

Take  notice  that  on  July  28>  1992,  the 
United  States  Department  of  the 
Interku’s  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Greenhorn  and 
Phillips  members  of  die  Greenhorn 
Formation  in  Riillips  County,  Montana, 
qualify  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  ‘The  area  of  application  is 
described  as: 

Section  361,  Townriup  32  North.  Range  31 
East  All 

Section  31.  Township  32  North.  Range  32 
East  S/2 

The  notice  of  determination  also 
contains  BIATs  findings  that  the 
referenced  portion  of  the  Greenhorn  and 
Phillips  members  of  the  Greenhorn 
Formation  meet  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  Persons  objecting  to  die 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lob  D.  CatbeU. 

Secretary. 

[FR  Do&  92-18872  Filed  8-5-92;  8:45  am) 
BILLMQ  COOC  STtr-M-N 


[Doctmt  Na  JOA^TSMT  New  Mcxlco-34} 
DepcNtment  of  tho  Interior,  Bureau  of 
Land  Management,  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designirting  Tight  Formation 

July  31. 1992. 

Take  notice  that  on  ]uly  22, 1992,  the 
United  States  Department  of  the 
Interior’s  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  a  portion  of  the  Dakota 
Formation  in  Rio  Arriba  and  San  Juan 
Counties,  New  Mexico,  qualifies  as  a 
tight  formatum  under  section  107(b]  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
area  of  application  is  described  on  the 
attached  appendix. 

The  notice  of  determination  also 
contains  BLM  and  the  New  Mexico 
Department  of  Energy,  Minerals  and 
Natural  Resources’  findings  that  the 
referenced  portion  of  the  Dakota 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspiection.  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulation  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  foe 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheO, 

Secretary. 

AppeadStx 

Rio  Arriba  and  San  Juan  Counties.  New 
Mexico 

Township  27N.  Range  7W 
Sections  7-1-12:  All.  15;  W/2, 16-21:  AH.  22: 
W/2. 27:  NW/4. 28:  N/2, 29^  AH. 
Township  28N,  Range  7W 
Sections  7-38:  AH. 

Township  27N,  Range  8W 
Sections  1-36;  All. 

Township  28N.  Range  8W 
,  Sections  7-36:  All. 

Township  29N,  Range  8W 
Sections  7-36:  All. 

Township  25N,  Range  9W 
Sections  4-9:  AU.  17:  W/2, 18;  All. 
Township  28N,  Range  9W 
Sections  8-9:  AU,  15-23:  AU.  26-35:  All. 
Township  27N.  Range  9W 
Section  31  All. 

Township  28N,  Range  9W 
Sections  7-36:  AH. 

Township  2^,  Range  9W 


Sections  8-38;  AU. 

Township  3tM.  Range  9W 
Sections  31-34;  AU. 

Township  25N.  Range  lOW 
Sections  1-6:  AU.  11-13;  AU. 

Township  26N.  Range  lOW 
Sections  1-36;  AU. 

Towmhip  27N,  Range  lOW 
Sections  l-36c  AU. 

Township  26N.  Range  lOW 
Sections  7-36:  AU. 

Township  29N.  Range  lOW 
Sections  1-38:  AU. 

Township  30N,  Range  lOW 
Sections  19-23:  All,  25-36  All. 

The  area  of  application  contains  245.900 

acres,  naore  or  less,  of  PederaL  State.  Fee  and 

Indian  lands. 

[FR  Doc.  92-18673  Filed  8-5-92;  8:45  am] 

BILLMG  COOi  6717-01-M 


[Docket  No.  JD92-0797ST  Tcxas-65] 

State  of  Texas;  NGPA  Notice  of 
Determinatton  by  Jurisdictionat 
Agency  Designating  Tight  Formation 

July  31. 1992. 

Take  notice  that  on  July  27, 1992,  foe 
Railroad  Commission  Texas  (Texas) 
submitted  foe  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  foe  Lower  Wilcox 
(Matthew)  Formation  underlying  a 
portion  of  DeWitt  and  Lavaca  Counties, 
Texas,  qualifies  as  a  ti^t  formation 
under  section  107(b)  of  foe  Natural  Gas 
Policy  Act  of  1978.  *11)6  designated  area 
includes  parts  of  foe  John  Garelli 
Survey,  A-198  (approximately  foe  S/2): 
the  James  A.  Moody  Survey,  A-333 
(small  portion  of  foe  SE/4)  and  foe  John 
Garelli  Survey,  A-199  (approximately 
the  S/2). 

The  notice  of  determination  also 
contains  Texas’  findings  that  foe 
referenced  portion  of  foe  Lower  Wilcox 
(Matthew)  Formation  meets  foe 
requirements  of  the  Ounmission's 
regulations  set  forth  in  18  CFR  part  271. 

'The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  foe  Federal  Energy 
Regulaton^  Commission,  825  North 
Capitol  Street,  NE.,  Washingtmi  DC 
20426.  Persons  objecting  to  foe 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


Federal  Register  /  Vol.  57.  No.  152  /  Thursday,  August  6,  1992  /  Notices 


34775 


275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-18674  Filed  8-S-92;  8:45  am] 

■  BIIXINQ  cooe  S717-01-M 

[Docket  No.  CI92-67-000] 

AIG  Trading  Corp.;  Application  for 
Blanket  Certificate  With  Pregranted 
Abandonment 

July  31. 1992. 

Take  notice  that  on  July  28. 1992.  AIG 
Trading  Corporation  (AID)  filed  an 
application  under  sections  4  and  7  of  the 
Natural  Gas  Act  (NGA)  for  an 
unlimited-term  blanket  certificate  with 
pregranted  abandonment  authorizing 
sales  in  interstate  commerce  for  resale 
of  all  categories  of  natural  gas  subject  to 
the  Commission’s  NGA  jurisdiction, 
without  rate  restrictions.  AlG’s 
application  is  on  file  with  the 
Conunission  and  open  for  public 
inspection. 

■fo  be  heard  or  to  protest  the 
application  a  person  must  file  a  motion 
to  intervene  or  a  protest  on  or  before 
August  21. 1992.  A  person  filing  a  protest 
or  motion  to  intervene  must  follow  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 

All  protests  or  motions  to  intervene 
must  be  filed  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 

DC  20426. 

■The  Commission  will  consider  all  filed 
protests  in  deciding  the  appropriate 
action  to  take  but  filing  a  protest  does 
not  make  a  protestant  a  party  to  a 
proceeding.  A  person  wanting  to  be  a 
party  to  a  proceeding  or  to  participate  as 
a  party  in  a  hearing  must  file  a  motion  to 
intervene. 

Under  the  procedure  provided  for 
here,  unless  otherwise  advised,  AIG  will 
not  have  to  appear  or  be  represented  at 
any  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-18675  Filed  8-5-92;  8:45  am) 
BILUNG  COOE  6717-01-M 

[Docket  No.  TA92-1-32-004] 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

July  31. 1992.  • 

Take  notice  that  on  March  6, 1992, 
Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  Fifth  Revised 
Sheet  No.  55  of  ClG’s  FERC  Tariff. 
Original  Volume  No.  1,  which  reflect 
revised  tariff  language  in  compliance 


with  the  Commission’s  February  6, 1992 
order. 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  active  parties  to 
this  proceeding  based  on  the 
Commission’s  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  7, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-18676  Filed  8-5-92;  8:45  am] 
BILUNG  COOE  6717-01-M 


[Docket  No.  RP91-187-000,  CP91-2448-000 
(ConeoUdated),  and  FA91-23-001  (Not 
Consolidated)] 

Florida  Gas  Transmission  Co.;  Informal 
Settlement  Conference 

July  31. 1992. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  September  2, 
1992,  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street  NE.,  Washington,  DC,  for 
the  purposes  of  exploring  the  possible 
settlement  of  the  issues  in  Docket  Nos. 
RP91-187-000  and  CP91-2448-000,  which 
relate  to  cost  of  service,  incentive  rates, 
throughput  and  bidding  procedures  for 
interruptible  capacity  as  well  as  the 
issues  related  to  accounting  for  linepack 
gas  in  Docket  No.  FA91-23-001. 

As  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  C^  385.102(b),  is  invited  to  dttend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Warren  C.  Wood  at  (202)  208-2091  or 
Donald  Williams  at  (202)  208-0743. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-18677  Filed  8-5-92,  8:45  am] 
BILUNO  CODE  6717-01-M 


[Docket  No.  RS92-18-000] 

Kentucky  West  Virginia  Gas  Co.; 
Prefiling  Conference 

July  31. 1992. 

Take  notice  that  a  prefiling  conference 
will  be  convened  in  this  proceeding  on 
September  2, 1992,  at  10  a.m..  in 
Washington,  DC  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street  NE.,  Washington,  DC.  If 
it  becomes  necessary  to  change  the 
location  of  the  conference,  a  future 
notice  will  state  a  new  location. 

The  purpose  of  the  conference  is  to 
address  Kentucky  West  Virginia  Gas 
Company’s  summary  of  its  proposal  to 
comply  with  Order  No.  638. 

All  interested  parties  are  invited  to 
attend.  However,  attendance  at  the 
conference  will  not  confer  party  status. 
For  additional  information,  interested 
parties  may  call  Carmen  Gastilo  at  (202) 
208-2182. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-18678  Filed  8-5-92  8:45  am] 

BILUNG  CODE  e717-01-M 


[Docket  No.  RP86-136-024] 

National  Fuel  Gas  Supply  Corp.; 

Refund  Report 

]uly  31, 1992. 

Take  notice  that  on  July  27, 1992, 
National  Fuel  Gas  Supply  Corporation 
("National")  filed  a  report  of  refunds 
pursuant  to  Section  V  of  the  Settlement 
approved  by  the  Commission  in  the 
above-captioned  proceedings. 

National  states  that  it  has  distributed 
all  applicable  refunds  to  its  customers 
on  July  24, 1992,  in  accordance  with 
§  154.67  of  the  Commission’s 
Regulations.  Also,  copies  of  the  Refund 
Report  and  associated  workpapers  were 
served  upon  both  National’s  customers 
and  upon  all  interested  state  regulatory 
agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  7, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be’ 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

LoU  D.  CasbeH, 

Secretary, 

[FR  Doc.  92-18679  Filed  8-5-92;  a-45  am) 
anJJNO  CODE  C717-«1-« 


[Docket  No.  Rf>92-12<MXM1 

Panhandle  Eastern  Pipe  Line  C04 
Compliance  Filing 

July  91. 1992. 

Take  notice  that  on  July  28. 1992,  in 
compliance  with  the  Commisskm'a  order 
of  June  29, 1992,  in  the  above-referenced 
proceeding.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for  filing 
the  tarifi  sheets  listed  on  Appendix  A 
attached  to  filing,  to  its  FERC  Gas  Tariff, 
Original  Volume  Nos.  1  and  2. 

Panhandle  states  that  the  June  29, 

1992  Order  accepted  Panhandle’s  April 
29, 1992,  compliance  filing  in  the  above- 
referenced  proceeding,  but  directed 
Panhandle  to  file  revised  tariff  sheets  to 
reflect  two  modifications  to  the  bases 
utilized  in  developing  the  rates 
submitted  in  the  April  29, 1992 
compliance  filing.  First,  the  Commission 
directed  Panhandle  to  file  revised  tariff 
sheets  in  which  the  rates  are  based  on 
net  plant  adjusted  for  depreciation 
calculated  at  the  applicable  rate  for 
gathering  plant  through  the  end  of  the 
test  period.  Panhandle  states  that  the 
tariff  sheets  reflect  this  revision.  Second, 
the  Commission  directed  Panhandle  to 
file  revised  tarifi  sheets  reflecting  either 
the  functionalization  of  the  Wattenberg 
system  adopted  in  Dod(et  No.  CP90- 
1050-000  or  a  functionalization  which 
places  aU  of  the  Wattenberg  system  in 
the  gathering  function.  Panhandle 
states  since  the  Commission  has  not 
acted  in  Docket  No.  CP90-105a-000,  it  is 
submitting  tariff  sheets  which  reflect  the 
functionalization  of  the  Wattenberg 
system  as  gathering  except  for  minor 
amounts  of  communications  equipment 
and  general  plant 

Panhandle  states  that  copies  of  the 
filing  £ire  being  mailed  to  the  customers, 
interested  state  regiilatory  agencies,  and 
parties  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  widi  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20428,  in  £Kxx)rdance 
with  Rule  211  of  the  Commission’s  Roles 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  ^ould  be  filed 
on  or  before  August  7, 1992.  Protests  will 
be  considered  the  Commissioa  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Cities  of  this  fifing  are  on  file  widi  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc.  92-18680  Filed  8-5-92;  ft45  am] 
BILUNQ  COOS  S717-ef-M 


[Docket  No.  RP89-4e-019] 

Trarawestem  PfpeMne  Ca;  Report  of 
Refund* 

July  31. 1992. 

Take  notice  that  on  June  26, 1992, 
Transwestem  Pipeline  Company 
(Transwestcm)  tendered  a  Report  of 
Refunds  in  the  captioned  docket.  It 
states  that  under  the  settlement  filed 
March  3, 1992,  in  Docket  No.  RP89-48- 
000,  requiring  it  to  make  refunds  to  its 
customers  for  the  period  October  1990 
through  March  1992,  it  made  refunds  on 
May  29, 1992  (with  additional  adjusting 
refunds  made  June  24, 1992],  as  required 
by  the  settlement. 

Transwestem  further  states  that  the 
refunds,  totalling  $10,120,295.33, 
including  int^^t,  were  based  on  the 
difference  between  the  rates  paid  by 
each  shipper  and  the  interim  rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NW., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  7, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashefi, 

Secretary. 

[FR  Doc.  92-18681  Filed  8-5-92;  8:45  am] 
BRJJNQ  CODE  SM7-ei-M 


[Docket  No.  RS92-5(MX)01 

Valero  Interstate  Transmiaskm  Co.; 
Conference 

July  31, 1992. 

Take  notice  that  on  Tuesday,  August 
11, 1992,  at  10  a.m.,  a  conference  will  be 
convened  in  the  above-captioned  docket 
to  discuss  Valero  Interstate 
Transmission  Company’s  summary  of  its 
proposed  plan  for  implementation  of 
Order  No.  636. 

The  conference  will  be  held  in  a 
hearing  or  conference  room  of  the 
Federd  Energy  Regulatory  Commission. 


625  North  Capitol  Street  NW., 
Washington,  DC  20428.  All  interested 
parties  are  invited  to  attend.  Attendance 
at  the  conference  will  not  confer  party 
status.  For  additional  information, 
interested  persons  can  call  Richard 
White  at  (202)  208-0491  or  Robert 
Steinberg  at  (202)  208-1032. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-18682  Filed  8-5-«2;  8:45  am] 
BILUNQ  CODE  6717-01-« 


Western  Area  Power  Administration 

Phoenix  Armi  Prefects  Proposed  Rate 
Adjustments  « 

agency:  Western  Area  Power 
Administration.  DOE. 

action:  Notice  of  rescheduling  of  public 
comment  forums  and  consultation  and 
comment  periods  for  the  Phoenix  Area 
Projects  Proposed  Rate  Adjustments.  ' 


SUMMARY:  Western  Area  Power 
Administration  (Western)  is  announcing 
a  rescheduling  of  public  comment 
forums  and  consultation  and  comment 
periods  for  the  rate  adjustments  for  the 
Parker-Davis  Project  (P-DP),  Pacific 
Northwest-Pacific  Southwest  Intertie 
Project  (AC  Intertie),  and  Boulder 
Canyon  Project  (BCP).  These  public 
comment  forums  were  originally 
announced  in  the  following  Federal 
Registers: 

May  8, 1992,  57  FR  19903-19904,  AC 
Intertie 

May  8, 1992,  57  FR  19904-19906,  P-DP 

June  10k  1992,  57  FR  24641-24643,  BCP 

This  action  is  taken  in  response  to 
public  comment  that  additional  time  is 
needed  for  comments  on  some 
unresolved  issues  relative  to  these  rate 
adjustments. 

PROCEDURES:  A  revised  power 
repayment  study  for  each  project  will  be 
made  available  during  the  consultation 
and  comment  period. 

Following  the  close  of  each 
consultation  and  comment  period. 
Western  will  pr^are,  if  necessary, 
another  power  repayment  study  for  each 
of  the  projects  which  will  include  any 
changes  due  to  consideration  of  public 
comments.  Western  will  recommend  the 
results  of  those  studies  as  the  final 
proposed  rates  to  the  Assistant 
Secretcuy  for  Conservation  and 
Renewable  Energy  to  be  placed  in  effect 
on  an  interim  basis  as  provisional  rates 
and  submitted  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
approval  on  a  final  basis. 
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EFFECTIVE  DATES:  The  consultation  and 
conunent  period  for  the  P-DP,  AC 
Intertie,  and  BCP  rate  adjustments  will 
now  end  on  September  28, 1992. 

'Western  will  also  receive  oral  and 
written  comments  at  the  following 
public  comment  forums; 

Boulder  Canyon  Project.  September  10, 
1992, 10  a.m.,  Gila  Room,  Omni 
Adams  Hotel.  Ill  North  Central 
Avenue,  Phoenix,  AZ 
Parker-Davis  Project,  September  11, 

1992,  9  a.m.-Noon,  Gila  Room,  Omni 
Adams  Hotel.  Ill  North  Central 
Avenue,  Phoenix,  AZ 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project  September  11, 1992, 
1:30  pjn.,  Gila  Room,  Onmi  Adams 
Hotel.  Ill  North  Central  Avenue, 
Phoenix,  AZ 

The  forums  will  be  transcribed  by  a 
court  reporter.  Written  comments  should 
be  received  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration.  Comments  may 
be  sent  to:  Mr.  Thomas  A.  Hine,  Area 
Manager,  Phoenix  Area  Office,  Western 
Area  Power  Administration,  P.O.  Box 
6457,  Phoenix.  AZ  85005. 

A  copy  of  the  written  comments 
should  also  be  sent  to;  Ms.  Marilyn 
Eiler,  Assistant  Area  Manager  for  Power 
Marketing,  Phoenix  Area  Office, ' 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005. 
SUPPLEMENTARY  MFORMATION:  Power 
and  transmission  rates  for  the  P-DP,  AC 
Intertie,  and  BCP  are  established 
pursuant  to  the  various  laws  cited  for 
each  of  the  projects  in  their  respective 
initial  Federal  Register  notices  as  listed 
above. 

By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  published  August 
23. 1991  (56  FR  41835],  the  Secretary  of 


DOE  delegated  (1)  the  authority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Assistant  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission. 

The  procedures  for  public 
participation  in  rate  adjustments  for 
power  and  transmission  serviced 
marketed  by  Western,  which  are  found 
at  10  CFR  part  903,  were  published  in 
the  Federal  Register  at  50  FR  37835  on 
September  18, 1985. 

Issued  at  Golden,  Colorado,  July  29, 1992. 
William  H.  Clagett 
Administrator. 

[FR  Doc.  92-18886  FUed  8-5-92:  8:45  am) 
BILUNQ  cooe  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34032;  FRL-4076-1I 

Receipt  of  Requests  for  Amendments 
to  Delete  Uses  in  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  accordance  with  Section 

6(f)(1)  of  the  Federal  Insecticide, _ 

Fungicide  and  Rodenticide  Act  (FIFRA), 
at  amended.  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 


OATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  November  4, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number;  Room 
220,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  703-305- 
5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  e(f)(l)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  on  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IL  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  11  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
November  4, 1992  to  discuss  withdrawal 
of  the  applications  for  amendment.  This 
90-day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1.  —  Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 

Product  Name 

Delete  From  Label 

000004-00196 

000572-00254 

Benomyl  50%  WP 

BerKMTtyl  Fungicide 

Post  harvest  uses  on  apples  and  pears 

Post  hanrest  use  on  cherries,  omamerrtals,  roses 

000707-00201 

Keltharre  4F  Flowable  Agricultural  Miticide 

Beans  (dry),  grapefruit,  kumguats,  lemons.  Kmes.  oranges,  tangelos.  tanger- 
irres.  ctMton.  hops 

031910-00002 

Aquatreat  DMN-30 

Sugarbeet  flume  water,  leather,  leather  processing  hquids,  metalworking 
cuttirrg  fluids,  omanrental  plants,  forest  trees 

031910-00007 

AquaVeat  DN-30 

Sugarbeet  flume  water,  leather,  leaflrer  processing  Squids,  metaSeorkirrg 
cutting  flukte,  ornamental  plants,  forest  trees 

031910-00011 

Aquatreat  OMN-9 

Sugarbeet  flume  water,  leather,  leather  processing  liquids,  metalworking 
cutting  fluids,  ornamental  plants,  forest  trees 

031910-00012 

Aquatreat  DMNO60 

Sugarbeet  flume  water,  leather,  leather  processing  liquids,  metalworkirrg 
cutting  fluids,  ornamental  plants,  forest  trees 

031910-00016 

I  Aquatreat  DMN-2SE 

Sugarbeet  flume  water,  leather,  ieether  processing  liquids,  metalworking 
cutting  fluids,  ornamental  plants,  forest  trees 

031910-00016 

Aquatreat  0MN-2SL 

Sugarbeet  flume  water,  leather,  leather  processing  liquids,  metalworking 
cutting  fluids,  ornamental  plan^  forest  trees 
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Table  1.  —  Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


Registration  No. 

Product  Name 

Delete  From  Label 

031910-00020 

Aquatreat  DMN-80 

Sugarbeet  flume  water,  leather,  leather  processing  liquids,  metalworking 

cutting  fluids,  ornamental  plants,  forest  trees 

059639-00015 

Dibrom  8  Emulsive  i 

Tobacco 

The  following  Table  2.  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in 
sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


ERA 
Compa¬ 
ny  No. 


000004 

000572 

000707 

031910 

059639 


Company  Name  and  Address 


Bonide  Products  Itk.,  2  Wurz  Ave.,  Yorkville,  NY  13495. 

Rockland  Corp.,  686  Passaic  Ave.,  P.O.  Box  809,  west  Caldwell,  NJ  07007. 

Rohm  and  Haas  Co.,  Agri.  Chemical  Registration  Regulatory  Affairs,  Iridependence  Mall  WesL  Philadelphia,  PA  19105. 
Aico  Chemical  Division,  National  Starch  Chemical  Co.,  909  Mueller  Dr.,  P.O.  Box  5401,  Chattanooga,  TN  37406. 

Valent  U  S  A.  Corp.,  1333  N.  California  Blvd.,  P.O.  Box  5401,  Walnut  Creek,  CA  94596. 


III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of  the 
revision,  unless  other  restrictions  have 
been  imposed,  as  in  special  review 
actions. 

Dated:  {uly  23, 1992. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  92-18129  Filed  8-5-92;  8:45  amj 
BILLING  CODE  6S60-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  27, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 

1990  M  Street  NW,  Suite  640, 
Washington,  DC  20036,  (202)  452-1422. 
for  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513,  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Jonas  Neihadt,  Office  of 
Management  and  Budget,  Room  3235 


NEOB,  Washington,  DC  20503,  (202)  395- 

4814. 

OMB  Number:  3060-169. 

Title:  Section  43.51  and  43.53 — Reports 
and  Records  of  Communications 
Common  Carriers  and  Certain 
Affiliates. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
proHt  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  374 
responses;  16.12  hours  average  burden 
per  response;  6,029  hours  total  annual 
burden. 

Needs  and  Uses:  The  reports  required 
by  §§  43.51  and  43.53  are  the  means 
by  which  the  FCC  gathers  information 
concerning  the  activities  of  carriers 
which  it  examines.  In  CC  Docket  No. 
90-337,  Regulation  of  International 
Accounting  Rates,  the  Commission, 
among  other  things,  amended 
§  43.51(a)  and  added  a  new  S  43.51(d). 
See  OMB  control  number  3060-0454 
for  OMB-approved  modifications. 

Also,  the  C)rder  on  Reconsideration 
issued  in  CC  Docket  No.  85-204, 
clariHed  the  distinction  between 
indirect  and  true  transit  traffic  and 
restored  to  rules  §  43.53(a)  the 
exemption  from  filing  requirements  of 
true  transit  traffic.  The  action  taken  in 
the  proceeding  produces  no  significant 
burden  impact.  The  information 
contained  in  these  reports  is  used  by 
FCC  to  determine  whether  the 
activities  reported  have  affected  or 
are  likely  to  affect  adversely  the 
carrier’s  sendee  to  the  public  or 


whether  these  activities  result  in 
undue  or  unreasonable  increases  in 
charge.  If  this  information  was  not 
reported,  the  FCC  would  not  be  able 
to  ascertain  the  impact  of  these 
activities  on  the  just  and  reasonable 
rates  as  required  by  the 
Communications  Act. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-18530  Filed  8-5-92;  8:45  am) 
BILLING  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Tampa  Port  Authoiity/Eller  & 
Company,  Inc.;  Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
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Agreement  Nar  224-G09079-013. 

Title:  Tampa  Port  Authority/Eller  & 
Company,  Inc.  Tenninal  Lease 
Agreement. 

Parties: 

The  Tampa  Port  Authority 
(“Authority”)  Eller  &  Company,  Inc. 

Synopsis: 

The  Agreement  sets  forth  payment 
schedules  wherein  Eller  will  reimburse 
the  Authority  for  monies  due  as 
provided  for  in  the  Agreement. 

A^eement  No~  224-010825-007. 

Title:  Los  Angeles/Evergreen  Marine 
Terminal  Agreement. 

Parties: 

City  of  Los  Angeles  ("Port")  Evergreen 
Marine  Corporation  (Taiwan),  Ltd. 
^*Evergreen’^. 

Synopsis;  The  amendment  reflects  a 
change  in  Evergreen’s  corporate  address 
and  an  ad(ustment  in  the  boundary  line 
of  property  Evergreem  leases  from  the 
Port.  ’This  adjustment  does  not  change 
the  amount  of  land  leased  or  the 
compensation  due. 

Dated:  )uly  3t,  1982. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretory. 

(FJt  Doc.  92-18598  Filed  8-5-92:  8:45  am) 
BiLUHG  CODE  S73(MI1-« 

Tampa  Port  Authority /Harborside 
Refrigerated  Services,  inc4 
Agreeinent(s)  filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  Tiled  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  ccq>y  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  CommiSvSion,  1100  L  Street, 
NW.,  room  1(K&.  Interested  parties  may 
.  submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20673,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.6  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations,  interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
'  protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  die  person  filing  the 
agreement  at  the  address  shown  below. 


Agreement  No.:  244-002810-006. 

Title:  Tampa  Port  Authority/ 
Harborside  Refrigerated  Services,  Inc. 
Terminal  Agreement. 

Parties:  Tampa  Port  Authority 
(“TPA”),  Harborside  Refrigerated 
Services,  Inc.,  ("Harborside”). 

Filing  Party:  Harold  E.  Welch,  Tampa 
Port  Authority,  P.O.  Box  2192,  Tampa, 
Florida  33601. 

Synopsis:  This  modification  provides 
for  payment  schedules  wherein 
Harborside  will  reimburse  TPA  for 
funds  due  under  the  lease  agreement. 

Dated:  July  31. 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-18599  Filed  8-5-92;  8:45  am] 
BILUMQ  CODE  STSO-OI-M 

FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

July  31, 1992. 

Background 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collectioii(s)  to  the  Offrce  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C.  Chapter  35)  and  un^r  OMB 
regulations  on  Controlling  Paperwoiic 
Burdens  on  the  Public  (5  CFR  part  1320). 
A  copy  of  the  proposed  information 
collection(s)  and  supporting  documents 
is  available  from  the  agency  clearance 
officer  listed  in  the  notice.  Any 
comments  on  the  proposal  should  be 
sent  to  the  agency  clearance  officer  and 
to  the  OMB  desk  officer  listed  in  the 
notice. 

date:  Comments  are  welcome  and 
should  be  submitted  on  or  before 
September  8. 1992. 

FOR  FURTHER  H4FORMATION  CONTACT; 

Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3829) 

OMB  Desk  Officer — Gary  Waxman — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  room  3206,  Washington,  DC 
20503  (202-396-7340) 

Request  for  OMB  af^roval  to  extend, 
without  revision,  the  following  report 
1.  Report  title:  Report  on  Indebtedness 
of  Executive  Officers  and  Principal 


Shareholders  and  their  Related  Interest.s 
to  Correspondent  Banks. 

Agency  form  number:  FFIEC  004. 

OMB  Docket  number:  7100-0034. 

Frequency:  Annually  (for  the  report), 
quarterly  and  on  occasion  (for 
recordkeeping  and  disclosure 
requirements). 

Reporters:  Executive  officers  and 
principal  shareholders  of  member 
banks. 

Annual  reporting  hours:  6,255. 

Estimated  average  hours  per 
response:  1.27  hours  (1  hour  of  reporting 
burden,  2.35  hours  of  recordkeeping 
burden) 

Number  of  respondents:  4,925  (3,940 
executive  officers  and  principal 
shareholders  filing  the  report,  985  state 
member  banks  fulfilling  the 
recordkeeping  burden) 

Small  businesses  are  aflected. 

General  description  of  report:  This 
information  collection  is  mandatory  [12 
U.S.C.  1972(2)(G);  and  12  U.S.C.  375(a) 

(6)  and  (10),  and  i  375(b)(7)l  and  is  given 
confidential  treatment  [12  CFR  215,22(d); 
and  5  U.S.G  552(b)  (4)  and  (6)). 

Abstract  Executive  officers  and 
principal  shareholders  of  member  banks 
who  are  indebted  to  correspondent 
banks  must  file  the  FFIEC  004  report  on 
such  indebtedness  to  them  or  their 
related  interests.  State  member  banks 
are  required  to  retain  these  reports  for  a 
period  of  three  years. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  31. 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  92-18636  Filed  8-5-92;  8:45  am) 
BIU.n«6  CODE 


Credit  Commercial  de  France,  S.Aq 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(lJ  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  8ection.4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21 (a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  31, 1992. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Credit  Commercial  de  France,  S.A., 
Paris,  France;  to  engage  de  novo  through 
its  subsidiary,  CCF  -  Mellon  Partners, 
Pittsburgh,  Pennsylvania,  in  acting  as  an 
investment  or  financial  adviser  pursuant 
to  §  225.25(b)(4]  of  the  Board's 
Regulation  Y.  TTiese  activities  will  be 
conducted  worldwide, 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Central  Banking  Group,  Inc., 
Oklahoma  City,  Oklahoma;  to  engage  de 
novo  througli  its  subsidiary.  Central 
Financial  Life  Insurance  Company, 
Phoenix,  Arizona,  in  underwriting,  as 
reinsurer,  credit  life  and  credit  disability 
insurance  which  is  directly  related  to 
extensions  of  credit  by  the  credit 
extending  affiliates  of  Central  Banking 
Group,  Inc.  pursuant  to  S  225.25(b)(8)(i) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  july  31, 1992. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-18637  Filed  8-5-92;  8:45  am) 
BILUNQ  CODE  SaiO-OVF 


First  Bank  System,  inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specffically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  31, 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  and  Central 
Bancorporation,  Inc.,  Denver,  Colorado; 
to  acquire  Western  Capital  Investment 
Corporation,  Denver,  Colorado,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  S  225.25(b)(9); 
and  general  insurance  agency  activities 
pursuant  to  $  225.25(b)(8)(vii)  of  the 
Board's  Regulation  Y.  ’Diese  activities 


will  be  conducted  in  the  State  of 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  31, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-18638  Filed  8-5-92;  8:45  am) 

BILUNG  CODE  621(H)1-F 

Southwest  Bancshares,  Inc.,  et  ai.; 
Formations  of,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  ir 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
31, 1992. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  LouiSi^Missouri  63166: 

1.  Southwest  Bancshafes,  Inc., 
Trumann,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  Caraway 
Bancshares,  Inc.,  Caraway,  Arkansas, 
and  thereby  indirectly  acquire  Caraway 
Bank,  Caraway,  Arkansas. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  merge  with 
Worthington  Bancshares,  Inc., 
Worthington,  Minnesota,  and  thereby 
indirectly  acquire  First  National  Bank  in 
Worthington,  Worthington,  Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 


V, 
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1.  Western  Bancshares.  Inc.,  Van 
Horn,  Texas;  to  acquire  74.63  percent  of 
the  voting  shares  of  Coahoma  State 
Bank.  Coahoma,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  fuiy  31, 1992. 
lennifer  J.  lohnson. 

Associate  Secretary  of  the  Board. 

(FR  Doa  92-18639  Filed  6-5-92;  8:45  am) 

WUJNQ  CODE  S210-01-F 

GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service 

Proposed  Border  Station,  Located 
East  of  Calexico,  CA;  Intent  To  Prepare 
an  Environmental  Impact  Statement 

The  General  Serv'ices  Administration 
(GSA)  hereby  gives  notice  that  it  intends 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  for  the  proposed  border  station, 
located  east  of  Calexico,  California.  The 
EIS  will  evaluate  the  proposed  project 
the  no-action  alternative,  and  expansion 
of  the  existing  port  of  entry  in  Calexico. 
Scoping  will  be  accomplished  by 
correspondence  and  through  a  public 
scoping  meeting  with  interested  persons, 
organizations,  and  federal,  state  and 
local  agencies. 

Written  comments  on  the  scope  of 
alternatives  and  potential  impacts 
should  be  addressed  to  the  GSA's  EIS 
contractor.  Environmental  Science 
Associates,  Inc.,  at  the  following 
address:  4221  Wilshire  Blvd.,  suite  480, 
Los  Angeles.  California  90010-3512. 

Written  comments  should  be  sent  to 
Environmental  Science  Associates  by 
August  19, 1992.  Comments  will  also  be 
accepted  at  a  public  scoping  meeting  to 
be  held  bn  August  12. 1992,  at  the 
location  indicated  below..  I, 

Comments  and  suggestions  will  be 
solicited  at  a  public  scoping  meeting  to 
be  held  at:  El  Centro  Community  Center. 
375  South  First  Street.  El  Centro, 
California  92243. 

The  meeting  will  be  held  on  August 
12, 1992,  in  two  sessions:  from  2  p.m.  to  4 
p.m..  and  from  7  p.m.  to  9  p^m.,  during 
which  time  interested  parties  can 
discuss  and  comment  on  the  proposed 
project.  All  comments  received  daring 
the  meeting  will  be  made  part  of  the 
administrative  record  for  the  EIS  and 
will  be  evaluated  as  part  of  the  scoping 
process. 

For  further  information  contact  Mr.  Al 
Liu,  General  Services  Administration, 
Public  Buildings  Service,  Planning  Stai^ 
(9n.),  525  Ma^et  Street,  San  Francisco, 
California  94105  (415)  744-5252. 


GSA  will  prepare  an  EIS  on  a 
proposal  to  design  and  construct  a  new 
border  station  to  be  located 
approximately  six  miles  east  of  the  city 
of  Calexico,  California.  The  scoping 
process  will  determine  the  scope  of 
issues  to  be  addressed  in  the  EIS  and  to 
identify  the  significant  issues  related  to 
the  proposed  project.  Scoping  will  be 
conducted  in  a  manner  consistent  with 
NEPA  guidelines.  GSA  will  serve  as 
lead  agency  for  the  preparation  of  the 
EIS. 

GSA  invites  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  reasonable  alternatives  to  be 
evaluated  in  the  EIS  and  in  identifying 
any  signiHcant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Scoping  comments  can  be 
made  verbally  at  the  public  scoping 
meeting  or  in  writing  as  mentioned 
above.  During  scoping,  comments  should 
focus  on  identifying  specific  impacts  to 
be  evaluated  and  suggesting  alternatives 
that  minimize  adverse  impacts  while 
achieving  similar  objectives.  Comments 
may  also  identify  issues  which  are  not 
significant  or  which  have  been  covered 
by  a  prior  environmental  review. 

Scoping  should  be  limited  to 
commenting  on  alternatives  and  not 
commenting  on  preferences.  There  will 
be  an  opportunity  to  comment  on 
preferences  after  the  Draft  EIS  is 
completed. 

If  you  wish  to  be  placed  on  the 
mailing  list  to  receive  further 
information  during  the  EIS  process, 
please  contact  Environmental  Science 
Associates  or  GSA  at  the  address  listed 
above. 

The  project  purpose  is  to  design  and 
construct  a  new  border  station  in  the 
vicinity  of  Calexico,  California  to 
accommodate  the  increasing  traffic 
flows  at  the  existing  commercial  import 
and  export  facility  and  border  station  in 
downtown  Calexico. 

The  project  is  a  coordinated  effort 
between  the  governments  of  U.S.  and 
Mexico  to  help  facilitate  trade  and 
commerce  between  the  two  countries.  In 
response  to  an  initial  site  proposal  from 
Mexico,  an  interagency  team  was 
formed  in  1989  by  GSA,  U.S.  Customs 
Service.  Immigration  and  Naturalization 
Service.  U.S.  Department  of  Agriculture. 
International  Boundary  and  Water 
Commission,  and  assisted  by  the 
California  Department  of 
Transportation,  to  investigate  potential 
sites  for  a  new  border  station  in  the  area 
east  of  Calexico.  The  survey  identified 
four  broad  areas  which  appeared  to  be 
feasible  and  the  results  were  provided 
to  Mexico.  In  1991,  Mexico  proposed  a 
site  in  Mexicali,  opposite  an  area  called 


Zone  Four  in  the  U.S.  survey,  that  was 
approximately  six  miles  east  of  the  city 
of  Calexico.  The  U.S.  and  Mexican 
government  exchanged  diplomatic  notes 
to  establish  the  initial  site  agreement. 

GSA  proposes  to  construct  the  new 
border  station  on  an  83-acre  site 
bordered  on  the  south  by  the  All 
American  Canal  and  on  the  east  by  the 
South  Alamo  Canal.  The  proposed 
design  includes  12  primary  lanes.  36 
secondary  inspection  spaces,  a  100-truck 
dock,  five  buildings  totalling  75,000 
square  feet.  185,000  square  feet  of 
primary  and  secondary  commercial  and 
noncommercial  inspection  canopies,  and 
the  construction  of  a  clear  span  bridge 
across  the  All  American  Canal.  The  site 
plan  provides  for  future  expansion  of  the 
facilities. 

GSA  will  evaluate  all  significant 
environmental,  social,  and  economic 
impacts  of  the  alternatives  to  be 
analyzed  in  the  EIS.  Impacts  anticipated 
include,  but  are  not  limited  to,  changes 
in  land  use.  induced  growth,  changes  in 
traffic  patterns,  changes  to  the  natural 
environment,  noise,  historic  resources, 
and  air  quality.  The  impacts  will  be 
evaluated  and  measures  to  mitigate 
significant  adverse  impacts  will  be 
addressed. 

The  Draft  EIS  will  be  prepared  based 
upon  the  scoping  eflorts.  After  its 
publication,  the  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment.  A  Final  EIS  will  be 
prepared  that  addresses  the  comments 
on  the  Draft  EIS. 

Dated:  July  30. 1992. 

Edwin  W.  Thomas, 

Regional  Administrator  (9A). 

(FR  Doc.  92-18861  Filed  6-5-92:  8:45  am) 
BILUNG  CODE  6820-23-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-92-3369;  FR-3180-N-03] 

Notice  of  Deadline  Extension;  FY  1991 
and  1992  Fund  Availability;  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaskan  Native 
Villages 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning 
Development  HUD. 

ACTION:  Notice  of  deadline  extension. 

summary:  hud  is  extending  the 
application  deadline  for  the  Community 
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Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaskan  Native 
Villages  (ICDBG),  for  Fiscal  Years  1991 
and  1992,  for  those  applicants  whO'Were 
adversely  affected  in  their  af^lication 
preparation  as  a  result  of  floods  that 
took  place  in  Supai  Canyon  in  Arizona 
following  the  heavy  rainfall  of  July  24- 

25. 1992.  Today’s  doc\unent  extend  the 
deadline  to  August  13, 1991. 

DATES:  For  qualifieti  applicants,  the 
application  deadline  is  extended  to 
August  13, 1992. 

FOR  FURTHER  mFORISATtON  CONTACT! 

Stephen  M.  Rhodeside,  State  and  Small 
Cities  Division,  Office  of  Block  Grant 
Assistance,  Office  of  Community 
Planning  and  Development,  Department 
of  HUD,  room  7184, 451  SevenA  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  706-1322.  To  provide  service  for 
persons  who  are  hearing  or  speech- 
impaired.  this  number  may  be  reached 
via  TDD  by  dialing  the  Fe^ral 
Information  Relay  Service  on  1-800-877- 
TDDY,  1-800-877-8339,  or  202-708-9300. 
(Telefdione  numbers,  other  than  “800” 
TDD  numbers,  are  not  toU-f^.) 
SUPPLEMENTARY  INFORMATION;  on  April 

7. 1992,  HUD  published  a  Notice  of  Fund 
Availability  announcing  the  availability 
of  funds  for  the  ICDBG  Program  for 
Indian  Tribes  and  Alaskan  Native 
Villages  for  Fiscal  Years  1991  and  1992 
(57  FR 11852).  In  today’s  notice,  HUD  is 
extending  the  application  deadline,  but 
solely  for  those  applicants  who  were 
adversely  affected  in  their  preparation 
of  applications  as  a  result  of  the  flood 
that  took  place  in  Supai  Canyon  in 
Arizona  following  the  heavy  rainfall  of 
July  24-25, 1992.  For  those  applicants 
who  qualify,  the  application  deadline  is 
being  extended  to  August  13, 1992.  No 
additional  extensions  of  time  for 
applications  for  the  ICDBG  program  are 
anticipated.  An  applicant  may  qualify 
for  an  extension  of  the  application 
deadline  if: 

(a)  The  applicant  submits  a  signed 
statement  with  its  application, 
describing  the  reasons  which  justify  a 
delayed  submission  pursuant  to  this 
Notice;  and 

(B)  HUD  determines  that  the  signed 
statement  adequately  demonstrates  that 
the  applicants  ability  to  prepare  or 
submit  the  ICDBG  application  was 
substantially  impaired  as  a  result  of  the 
floods  that  took  place  in  Supai  Canyon 
in  Arizona  following  the  heavy  rainfall 
of  July  24-25,1992. 

If  HUD  approves  the  certification,  the 
application  will  be  accepted  for  review. 
A  qualified  applicant  may  submit  such 


an  application,  or  may  revise  and 
resubmit  a  previously  submitted 
application,  as  long  as  the  application  is 
postmariced  by  no  later  than  midnight 
August  13, 1992  or  received  by  the  Office 
of  Indian  Programs,  Region  IX  CPD 
Division,  Two  Arizona  Center,  suite 
1650,  400  N.  Fifth  Street,  Phoenix, 
Arizona  85004-2361,  by  August  13, 1992. 
All  submission  requirements  other  than 
the  date  by  which  the  applications  must 
be  received  remain  unaffected  by  this 
Notice. 

Dated:  August  3, 1992. 

Grady  ).  Norris, 

Assistant  General  Counsel  for  Regulations. 
[FR  Do&  92-18688  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  4M0-2S-M 


[Docket  No.  N-92-3440;  FR-3294-C-02] 

Aimouncement  of  ABocations  for 
Housing  Opportunities  for  Persons 
With  AIDS;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Piaiming  and 
Development,  HUD. 

action:  Notice;  correction. 


summary:  This  notice  corrects  the  list  of 
eligible  metropolitan  areas  (EMAs) 
contained  in  the  announcement  of 
availability  of  funding  for  the  Housing 
Opportunities  for  Persons  with  AIDS 
program.  The  list  of  EMAs  listed  the 
Community  Development  Block  Grant 
communities  within  each  riigible 
metropobtan  area  that  may  participate 
in  selecting  the  community  to  be  the 
designated  “applicant”  for  the  area.  For 
the  San  Juan,  Puerto  Rico  metropolitan 
area,  one  community  was  inadvertently 
omitted  from  the  list.  This  correction 
does  not  affect  the  amount  of  the 
allocations  listed  for  that  EMA  or  for  the 
Commonwealth  of  Puerto  Rico. 

Accordingly,  in  FR  Doc.  92-16790, 
published  in  the  Federal  Register  on  July 
20, 1992  (57  FR  32124),  the  Department 
corrects  the  chart  on  page  32128  by 
adding,  after  the  line  beginning  'Trujillo 
Alto  Municipio”,  a  line  that  reads: 

Vega  Baja  Municipio  55,967  . . 


Dated:  July  30, 1992. 

Grady ).  Norris, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  92-18604  Filed  8-5-92;  8:45  am] 
BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-92-4333-11] 

Temporary  Closures  of  Public  Lands: 
Nevada 

agency:  Bureau  of  Land  Management, 
Interior  Department. 
action:  Notice. 

summary:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  during 
the  official  running  of  two  competitive 
off-road  vehicle  events.  This  action  is 
being  taken  to  provide  for  public  safety 
and  protect  adjacent  resources.  The 
following  events  are  included  in  this 
notice. 

September  8, 1992  Valley  Off-Road  Racing 
Association 

Yerington  250 — Permit  Number  NV-03516-92- 
05 

October  3. 1992 — High  Sierra  Motorcycle 
Club 

Carson  Valley  Qualifier — Pmmit  Number 
NV-03516-62-15 

FOR  FURTHER  INFORMATION  CONTACT. 

Fran  Hull,  Walker  Area  Recreation 
Planner,  Carson  City  District,  Bureau  of 
Land  Management,  1535  Hot  Springs 
Road,  Suite  300,  Carson  City,  Nevada 
89706,  Telephone:  (702)  885-6000, 
SUPPLEMENTARY  INFORMATION:  A  map  of 
each  closure  may  be  obtained  from  Fran 
Hull  at  the  contact  address.  Each 
permittee  is  required  to  clearly  mark 
and  monitor  the  event  route  during  the 
closure  period.  Specific  information  on 
each  event  is  as  follows: 

Spectators  shall  remain  in  safe 
locations  as  directed  by  event  officials 
and  BLM  personnel  during  the  conduct 
of  both  events.  All  vehicles  not 
participating  in  the  event  shall  maintain 
a  maximum  speed  of  10  MPH  within 
designated  spectator  and  pit  areas. 

1.  Valley  Off-Road  Racing  Association 
Yerington  250  Off-Road  Race — Permit 
Number  NV-^3516-92-(®.  Hiis  event  is 
located  on  roads  and  washes  near 
Yerington,  Nevada  in  Douglas  and  Lyon 
Counties,  within  T12N  R24E;  T13N  R24E; 
T14N  R24E;  T13N  R25E.  Bureau  Lands  to 
be  closed  include  existing  roads  and 
washes  identified  on  the  ground  as  the 
1992  Yerington  250  Off-Road  Race  and 
Bureau  Lands  within  500  feet  of  either 
side  except  at  designated  pit  and 
spectator  areas.  This  closure  will  be  in 
effect  from  6  a.m.  until  midnight  on 
September  6, 1992. 
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2.  High  Sierra  Motorcycle  Club  Carson 
Valley  Qualifier — ^Permit  Number  NV- 
03516-02-15.  This  event  is  located  on 
roads  and  trails  near  Gardnerville, 
Carson  City  and  Dayton,  Nevada  in 
Douglas,  Carson  City  and  Lyon  Counties 
within  TiaN  R20E;  T13N  R21E;  T14N 
R20E:  T14N  R21E:  T14N  R22E;  T15N 
R20E:  T15N  R21E;  T15N  R22E:  T16N 
R21E;  T16N  R22E.  The  Bureau  Lands  to 
be  closed  to  the  public  include  existing 
roads  and  trails  identified  on  the  ground 
as  the  1992  Carson  Valley  Qualifier 
(Bnuiswick  Canyon  Road  will  be  closed 
to  through  traffic.  Sunrise  Pass  Road 
will  have  traffic  regulated)  and  Bureau 
Lands  within  500  feet  of  either  side 
except  at  designated  pit  and  spectator 
areas.  This  closure  will  be  in  effect  from 
7  a.m.  until  8  p.m  October  3. 1992. 

Dated:  July  22. 1992. 
fames  W.  Elliott, 

District  Manager, 

[FR  Doc.  92-18694  Filed  8-5-92: 8:45  am) 
KLUNQ  CODE  4310-HC-ll 


[AZ-020-02-4212-11;  AZA-24652) 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  CiassifIcatkMi, 
Mohave  County,  AZ 

AQENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action, 
recreation  and  public  purpose  lease/ 
conveyance. 

summary:  The  following  public  lands  in 
Mohave  County,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Golden  Valley  Chamber  of 
Commerce  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.}.  The 
Golden  Valley  Chamber  of  Commerce 
proposes  to  use  the  lands  for  Chamber 
of  Commerce  headquarters. 

Gila  and  Salt  River  Base  and  Meridian. 
Mohave  County.  Arizona 
Township  21  North,  Range  18  West 
Sec.  8.  SViSEV^SEy4NEy«NEV4. 

Comprising  1.25  acres,  more  or  less. 

The  lands  ere  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest 

The  lease/patent  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purpose  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and  canals 


constructed  by  the  authority  of  the 
United  States. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right 
to  prospect  for,  mine,  and  remove  the 
minerals. 

4.  Those  rights  for  road  purposes 
granted  to  the  Mohave  County  Board 
of  Supervisors  by  Permit  No.  AZA- 
17931  for  Verde  Road. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management  Kingman  Resource  Area. 
2475  loverly  Avenue.  Kingman,  Arizona. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  or 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purpose  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  jhe  lands 
to  the  District  Manager.  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
Gonunents  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated:  july  28. 1992. 

David  |.  Miller, 

Associate  Distridt  Manager. 

[FR  Doc.  92-18665  Filed  8-5-92;  8:45  am] 
BMUNO  CODE  43ia-32-ia 


[UT-04(M>2-4212-14;  UTU-67778] 

Realty  Action 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice.. 

summary:  The  Bureau  of  Land 
Management  is  proposing  to  sell,  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  public 
land  described  as  Salt  Lake  Meridian.  T. 
29  S..  R.  7  W..  sec.  5.  SEy4SEy4SEy4. 
containing  10  acres  located  in  Beaver 
County,  Utah.  Because  of  the  location  in 
relation  to  other  private  land  and  the 
past  history  of  use.  the  land  will  be  sold 
by  direct  sale  to  Frank  and  Freida  H. 
Harris  at  the  appraised  fair  market 
value  of  $2,500.  The  purpose  of  the  sale 
is  to  dispose  of  land  which,  because  of 
its  location  and  other  characteristics  is 
difficult  and  uneconomic  to  manage  as 
part  of  the  public  lands  and  is  not 
suitable  for  management  by  another 
Federal  department  or  agency. 


DATES:  Comments  must  be  submitted  on 
or  before  September  21, 1992.  The  sale 
will  be  conducted  no  sooner  than 
October  5. 1992. 

ADDRESSES:  All  comments  concerning 
this  proposed  sale  should  be  addressed 
to  Gordon  Staker,  District  Manager, 
Cedar  City  District,  176  East  D.L. 

Sargent  Drive,  Cedar  City,  Utah  84720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  L  Tait,  Area  Manager,  at  365 
South  Main.  Cedar  City,  Utah  84720 
(801)  586-245a 

SUPPLEMENTARY  INFORMATION:  The 

lands  described  are  hereby  segregated 
from  all  forms  of  appropriation  under 
the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action  or  on  May  3, 1993,  whichever 
occurs  first.  Only  the  surface  estate  will 
be  sold.  The  patent,  when  issued  will 
contain  a  reservation  for  all  minerals  to 
the  United  States,  together  with  the  right 
to  prospect  for,  mine  and  remove  the 
minerals.  There  will  also  be  reserved  to 
the  United  States,  a  right-of-way  for 
ditches  or  canals  constructed  by  the 
authority  of  the  United  States.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  july  23. 1992. 

Ron  Montagna, 

Associate  District  Manager. 

[FR  Doc.  92-18663  Filed  8-5-92: 8:45  am) 
BHUNO  CODE  4310-00-M 


lOR-l  10-4310-33-6350-08;  G2-331 1 

Notice  Of  Availability:  Draft  RMP/EIS; 
Medford  District,  OR 

agency:  Bureau  of  Land  Management, 
Medford  District  Office,  Interior, 
action:  Notice  of  Availability  of  Draft 
Resource  Management  Plan/ 
Environmental  Impact  Statement  for  the 
Medford  District,  Oregon. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1970,  section  202(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  and  43  CFR  part  1610,  a  Draft 
Resource  Management  Plan/ 
Environmental  Impact  Statement 
(DRMP/EIS)  for  the  Medford  District. 
Oregon,  has  been  prepared  and  is 
available  for  review  and  comment.  The 
Draft  RMP/EIS  describes  and  analyzes 
future  options  for  managing 
approximately  866,300  acres  of  mostly 
forested  public  land  and  4,670  acres  of 
nonfederal  surface  ownership  with 
federal  mineral  estate  administered  by  | 
the  Bureau  of  Land  Management  (BLM) 
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in  Jackson,  Josephine,  Douglas,  Curry, 
and  Coos  counties  in  southwestern 
Oregon. 

Decisions  generated  during  this 
planning  process  will  supers^e  land 
use  planning  guidance  presented  in  the 
Josephine  and  Jackson/Klamath 
Management  Framework  Plans  (MFPs) 
as  amended. 

Copies  of  the  Draft  RMP/EIS  or  a 
summary  of  it  may  be  obtained  from  the 
Medford  District  O^ce.  Public  reading 
copies  will  be  available  for  review  at 
the  public  libraries  in  Applegate, 
Ashland,  Central  Point,  Coos  Bay,  Eagle 
Point,  Jacksonville,  Phoenix,  Rogue 
Community  College,  Rogue  River,  Ruch, 
Shady  Cove,  SouAem  Oregon  State 
College,  Talent,  and  White  City  and  at 
the  Jackson,  Josephine,  Douglas,  Curry, 
and  Coos  counties  ofTice  buildings,  all 
government' document  depository 
libraries,  and  at  the  following  BLM 
locations: 

Office  of  External  Afrairs,  Main  Interior 
Building,  room  5600, 18th  and  C 
Streets,  NW.,  Washington,  DC. 

Public  Room,  Oregon  State  Office,  1300 
N.E.  44th  Avenue,  Portland,  Oregon 
97208. 

Bureau  of  Land  Management  Medford 
District  Office,  3040  Biddle  Road, 
Medford,  Oregon  97504. 

All  other  BLM  offices  in  western 
Oregon. 

Open  houses  with  opportimities  to 
discuss  the  Draft  RMP/EIS  will  be  held 
at  the  Medford  District  Office  and  other 
locations  in  southwestern  Oregon.  The 
dates,  times,  and  locations  will  be 
announced  in  a  separate  mailer  as  well 
as  in  the  local  news  media. 

DATES:  Written  comments  on  the  Draft 
RMP/EIS  must  be  submitted  or 


postmarked  no  later  than  December  21, 
1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dave  Jones,  District 
Manager,  Bureau  of  Land  Management, 
Medford  District,  3040  Biddle  Road, 
Medford,  Oregon  97504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Lloyd,  RMP  Team  Leader, 
Medford  District  Office:  Phone  (503) 
770-2200. 

SUPPLEMENTARY  INFORMATION:  The 

Draft  RMP/EIS  describes  and  analyzes 
seven  alternatives  to  address  the 
follovring  issues:  (1)  Timber  production 
practices;  (2  &  3}  Old  growth  forests  and 
habitat  diversity;  (4)  Threatened  and 
endangered  (and  other  special  status) 
species  habitat  (including  habitat  for  the 
northern  spotted  owl);  (5)  Special  areas; 
(6)  Visual  resources;  (7  &  8)  Stream/ 
riparian/ water  quality:  (9)  Recreation 
resources;  (9a)  Wild  and  scenic  rivers: 
(10)  Land  tenure;  and  (11)  Rural 
interface  area  management. 

In  BLM's  Preferred  Alternative,  water 
quality  would  be  maintained  or 
improved  primarily  by  a  combination  of 
best  management  practices  and 
exclusion  of  selected  areas  from 
planned  timber  harvest.  Particularly 
important  exclusion  areas  would  be  the 
ripfirian  zones  of  perennial  streams  and 
other  streams  that  sustain  fish. 

Approximately  207,000  acres  would  be 
managed  to  maintain  and  strengthen  a 
system  of  old  growth  emphasis  areas, 
which  is  expected  to  increase  the 
amount  of  old  growth  stands  in  the 
planning  area  from  102,000  acres  to 
194,000  acres  over  the  next  100  years. 

About  125,300  acres  would  be 
managed  for  timber  production, 
including  256,400  acres  managed  under 


substantial  restrictions  to  protect  or 
enhance  other  resource  values.  The 
armual  allowable  timber  sale  quantity 
would  be  18  million  cubic  feet  (105 
mmbf).  To  contribute  to  biological 
diversity,  standing  trees,  snags,  and 
down,  dead  woody  material  would  be 
retained. 

In  addition  to  protecting  listed  or 
proposed  threatened  and  endangered 
species  as  required  by  the  Endangered 
Species  Act,  would  manage 
habitats  of  federal  candidate,  state 
listed,  and  Bureau-sensitive  species  to 
maintain  their  populations  at  a  level  that 
would  help  prevent  listing  of  the  species. 

Management  would  provide  for  a 
wide  variety  of  recreation  opportunities 
with  particular  emphasis  on 
enhancement  of  opportunities  for  water- 
based  recreation. 

Five  stretches  of  river  covering  about 
24  miles  would  be  found  suitable  for 
designation  under  the  Wild  and  Scenic 
River  Act.  Approximately  100  other 
miles  of  river  found  eligible  for 
designation  and  studied  by  BLM  would 
be  found  not  suitable  for  designation. 

Most  BLM-administered  lands  would 
remain  available  for  leasing  of  oil  and 
gas  and  geothermal  resources.  Only 
abmit  22,300  acres  would  be  closed  to 
leasing.  Most  BLM-administered  lands 
would  also  remain  available  for  Iqpation 
of  mining  claims,  with  only  37,600  acres 
closed. 

The  RMP/EIS  proposes  continuing  the 
designation  of  all  five  existing  areas  of 
critical  environmental  concern  (ACEC), 
three  existing  environmental  education 
areas  (EEAs),  and  designation  of  22  new 
ACECs  and  one  new  EEA.  Tfre  Preferred 
Alternative  would  designate  or 
redesignate  the  following  ACECs  with 
the  noted  restrictions. 
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There  were  12  potential  ACEC  areas 
identified  that  met  the  SIM's  ACEC 
criteria  of  relevance  and  importance 
that  are  not  included  in  the  Preferred 
Alternative.  They  include:  Bill  Creek, 
Cedars  of  Beaver  Creek,  Dakubetede, 
Enchanted  Forest,  Flounce  Rock  (which 
was  designated  an  EEA),  Larkspur,  Little 
Hyatt,  Pacific  Crest  Trail,  Rock  Creek, 
Rogue  River,  Siskiyou  Mountain  Natural 
Area,  and  Williams  Watershed.  Two 
other  areas  (Section  Six  and  Slide 
Creek)  nominated  for  potential  ACEC 
designation  did  not  meet  the  relevance 
and  importance  criteria. 

This  Notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
ACECs  and  the  requirements  of  the  final 
revised  Department  of  the  Interior/ 
Department  of  Agriculture  Guidelines 
for  Eligibility,  ClassiHcation,  and 
Management  of  Rivers  (FR  Vol.  47,  No. 
173,  pg.  39454). 

Dated  July  31. 1992. 

David  A.  Jones, 

Medford  District  Manager. 

[FR  Doc.  92-18693  Filed  8^5-92;  8:45  am] 
BILUNG  CODE  43ie-3S-M  * 


INV-940-02-4212-22] 

Filing  of  Plat  of  Survey;  Nevada 

Dated:  July  24, 1992. 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  o^icials  of  the 
latest  filing  of  Plat  of  Survey  in  Nevada. 
EFFECTIVE  OATES:  Filing  was  effective  at 
10  a.m.  on  July  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  S.  Parrish,  Chief.  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno,  Nevada  89520, 720-785- 
6543. 

SUPPLEMENTARY  INFORMATION:  The  Plat 
of  Survey  of  lands  described  below  was 


oHlcially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  July  13, 1992: 

Mount  Diablo  Meridian,  Nevada 
T.  40  N.,  R  55  E. — Supplemental  Plat  of 
Section  36. 

T.  42  N.,  R  60  E. — Supplemental  Plat  of 
Section  5. 

T.  32  N.,  R  61  E. — Supplemental  Plat  of 
Section  18. 

T.  33  N.,  R  62  E. — Supplemental  Plat  of 
Section  7. 

These  surveys  were  accepted  June  23, 
1992,  and  were  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

The  above-listed  surveys  are  now 
basic  record  for  describing  the  lands  for 
all  authorized  purposes,  lliis  survey  will 
be  placed  in  the  open  files  in  the  BLM 
Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 

Roberts  G.  Stede, 

Deputy  State  Director,  Nevada. 

(FR  Doc.  92-18592  Filed  8-6-02;  6:45  am] 
BILUNQ  CODE  4310-HC-M 


[NV-940-02-4212-221 

Filing  of  Plat  of  Survey;  Nevada 

Dated:  July  24. 1962. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  I^at  of  Survey  in  Nevada. 

EFFECTIVE  OATES:  Filing  was  effective  at 
10  a.m.  on  July'16, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  S.  Parrish,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLMJ,  Nevada  State 
Office.  850  Harvard  Way.  P.O.  Box 
12000,  Reno,  Nevada  6%20.  702-765- 
6543. 


SUPPLEMENTARY  INFORMATION:  The  Plat 
of  Survey  of  lands  described  below  was 
officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  July  16, 1992: 

Mount  Diablo  Meridian,  Nevada 
T.  42  N.,  R.  62  E. — Supplemental  Plat  of 
Section  34. 

This  survey  was  accepted  July  1, 1992,  and 
was  executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land  Management. 

The  above-listed  survey  is  now  the 
basic  record  for  describing  the  lands  for 
all  authorized  purposes.  This  survey  will 
be  placed  in  the  open  files  in  the  BLM 
Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 

Robert  G.  Steete, 

Deputy  State  Director,  Nevada. 

[FR  Doc.  92-18591  Filed  8-5-92: 8:45  am] 
BILUNQ  CODE  4310-HC-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Applicatton 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(f)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substcince 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  March  9, 1992.  Red  River 
Foods.  Inc..  7400  Beaufont  Springs  Drive, 
Suite  550,  Richmond,  Virginia  23225, 
made  application  to  the  Ikcg 
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Enforcement  Administration  to  be 
registered  as  an  importer  of  marijuana 
(7360)  a  basic  class  of  controlled 
substance  in  Schedule  I.  This 
application  is  exclusively  for  the 
importation  of  marijuana  seed  which 
will  be  rendered  non-viable  and  used  as 
bird  seed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  File  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  hie  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC.  20537,  Attention;  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  8, 1992. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  1 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a).  21  U.S.C.  823(a),  and  21  CFR 
1311.42  (a),  (b),  (c),  (d),  (e),  and  (f)  are 
satisfied. 

Dated;  July  31, 1992. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  92-18664  Filed  8-5-92;  8;45  am) 
BILUNQ  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-27, 337] 

Cebcor  Service  Corporation  Dallas, 

TX;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  1, 1992  in  response  to  a 
worker  petition  which  was  filed  on  June 
1, 1992  on  behalf  of  workers  at  CEBCOR 
Service  Corporation,  Dallas,  Texas. 


An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-27,  336).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  30th  day  of 
July,  1992 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  92-18641  Filed  8-5-92;  8:45  am) 
BIUING  CODE  4S10-3(Mi 


Gemini  Mining  Corporation, 

Stoystown,  PA;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Gemini  Mining  Corporation,  Stoystown, 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substcuitial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  appUcation  was  issued. 

TA-W-27,334;  Gemini  Mining  Corporated 
Stoystown,  Pennsylvania  (July  29, 1992). 
Signed  at  Washington,  DC  this  30th  day  of 
July  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  92-18648  Filed  8-5-92;  8;45  am) 
BtLUNG  CODE  4S10-3O-M 


ITA-W-27, 002] 

Komatsu  Dresser  Co.,  Libertyville,  IL; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  May  29, 1992, 
Local  #1643  of  the  United  Automobile 
Workers  (UAW)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  May  11, 1992  and  published  in  the 
Federal  Register  on  May  28, 1992  (57  FR 
22492), 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  Circumstances; 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 


(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Department’s  denial  was  based 
on  the  fact  the  increased  import 
criterion  and  the  "contributed  ; 

importantly”  test  of  the  Worker  Group  | 
Requirements  of  the  Trade  Act  of  1974  ’ 

were  not  met  in  the  period  relevant  to  j 
the  worker  petition.  | 

■  Its  claimed  that  the  domestic  labor  | 
content  of  construction  machinery  j 

produced  at  Libertyville  has  declined  ! 
from  70  percent  in  1978  to  about  30  j 

percent  in  1992.  The  union  further  states  I 
that  production  has  been  transferred  { 

from  Libertyville  to  Korea  and  Poland. 

Investigation  findings  show  that  the 
domestic  labor  content  of  construction  [ 

machinery  produced  at  Libertyville  has  1 

not  changed  in  the  period  relevant  to  the  j 

petition.  The  base  period  to  measure  | 

changes  in  imports  on  the  subject  I 

petition  is  1990.  Accordingly,  worker  ! 

separations  resulting  from  a  reduced 
domestic  labor  content  in  construction  I 

machinery  produced  at  Libertyville  or 
the  transfer  of  production  to  foreign 
sources  and  their  subsequent 
importation  prior  to  March  4, 1991  would 
not  be  coverable.  Section  223(b)(1)  of  the 
Trade  Act  does  not  permit  the 
certification  of  workers  separated  more 
than  one  year  prior  to  the  date  of  the 
petition. 

Investigation  findings  also  show  that 
company  imports  of  construction 
machinery,  which  include  imports  from 
Korea,  decreased  in  1991  compared  to  * 
1990.  Company  officials  have  indicated 
that  there  has’been  no  transfer  or 
production  to  foreign  sources  in  the 
period  applicable  to  the  petition. 

Other  investigation  findings  show  that 
the  demand  for  construction  machinery 
has  been  weak  for  the  past  two  years 
because  of  the  recession  and  the  lack  of 
new  construction  projects. 

After  review  of  the  application  and 
investigative  findings,  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  30th  day  of 
July  1992. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  (r 
Actuarial  Service,  Unemployment  Insurance 
Service. 

[FR  Doc.  92-18649  Filed  8-5-92;  8:45  am) 

BILLING  CODE  4510-30-M 


[TA-W-27,3341 


Conclusion 
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{TA-W-26.t7f  etaLl 

Mobil  Exploration  and  Producing  U.S. 
Inc.,  et  aL;  Amendment  Certification 
Regarding  Eflgibility  To  Apply  for 
Worlter  Adjustment  Assistance; 
Correction 

Hiis  notice  corrects  the  amended 
certification  on  petition  TA-W-26,979  et 
al.  which  was  published  in  the  Federal 
Register  on  July  24, 1992  (57  FR  33015)  in 
FR  Document  92-17527.- 
The  impact  date  on  line  17  in  the 
second  column  on  page  33015  should 
read  "January  1, 1M2”  instead  of 
“January  1, 1991”.  The  Department 
inadvertently  set  the  impact  date  as 
January  1, 1991. 

Signed  in  Washington,  DC,  this  30th  day  of 
July  1992. 

Marvin  M.  Fodis, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  92-18650  Filed  B-5-92-,  8:45  am) 
BILLMO  CODE  4S1O-30-M 


(TA-W-2«,978] 

Mobil  Research  &  Development 
Corporation  (MRDC)  Dallas,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Mobil  Exploration  and  Producing  Services, 
Incorporated  (MEPSl).  a/k/a  MobU 
Exploration  &  Production  Technical  Center, 
Headquartered  in  Dallas,  TX  and  Operating 
at  Other  Sites  in  the  Following  States:  TA- 
W-Z6.978A.  California.  TA-W-26,97aB. 
Colorado.  TA-W-28.978C.  Kansas.  TA-W- 
26,978D,  Lotiisiana.  TA-W-26,978E,  New 
Mexico,  TA-W-28.978F.  Oklahoma.  TA-W- 
26,9780.  Texas  and  TA-W-26.978H. 

In  accordance  %vith  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L, 
100-416),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  30, 1992  applicable 
to  all  workers  of  MEPSl  at  the  locations 
indicated  above.  The  notice  was 
published  in  the  Federal  Register  on 
May  19. 1992  (57  FR  21304). 

New  findings  from  the  company  show 
that  workers  at  the  Mobil  Research  and 
Development  Corporation  (MRDC)  were 
integrated  into  production  with  Mobil 
Exploration  &  IhtMlucing.  U.S.  (MEPUS) 
whose  workers  are  certified  under  TA- 
W-2696S;  28,966;  26,976;  26,977;  26,979 
and  26,983.  In  1992,  MRDC  experienced 
a  decline  from  MEPUS  for  their  services. 
As  a  result  of  the  decline  for  MRDC 
services.  MRDC  was  combined  with 
MEPSl  to  form  a  new  entity  called  Mobil 


Exploration  Technical  Center 
(MEPTECH)  headquartered  in  Dallas, 
Texas. 

The  amended  notice  applicable  to 
TA-W-28,978  is  hereby  issued  as 
follows: 

All  workers  of  Mobil  Exploration  and 
Producing  Services.  Inc.,  (MEPSl) 
headquartered  in  Dallas,  Texas  and  operating 
at  various  locations  in  California,  Colorado, 
Kansas.  Louisiana,  New  Mexico,  Oklahoma 
and  Texas  and  all  workers  of  the  Mobil 
Research  ft  Development  Corporation,  Dallas, 
Texas  (MRDC)  and  together  with  MEPSl  also 
known  as  Mobil  Exploration  ft  Production 
Technical  Center,  (MEPTECH),  Dallas,  Texas 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  1, 1992 
are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974: 

Signed  at  Washington,  DC,  this  30th  day  of 
July  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  92-18651  Filed  8-5-92: 8:45  am] 
BILLING  CODE  4510-3041 


(TA-W-27.050j 

Muiphy  Exploration  and  Production 
Company  New  (Means,  LA  and 
Diamond  M-Odeco  DrilUng,  Inc., 
Houston,  TX  and  Operating  in  the 
States  of  Texas  rrA-W-27. 050A)  and 
Louisiana  (TA-W-27, 050B);  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
19, 1992,  applicable  to  all  workers  of 
Murphy  Exploration  and  Production 
Company.  New  Orleans,  Louisiana.  The 
notice  was  published  in  the  Federal 
Register  on  June  12, 1992  (57  FR  25060). 

New  information  from  the  company 
shows  that  the  Diamond  M  Corporation 
purchased  the  drilling  division  of 
Murphy  Oil  (Odeco)  on  January  31, 1992 
and  changed  its  name  to  Diamond  M- 
Odeco  Doling,  Inc.  The  Diamond  M- 
Corpioration  was  a  contract  driller  for 
unaffiliated  frrms  engaged  in  the 
production  of  crude  oil  or  natural  gas. 
The  Diamond  M  Corporation 
experienced  decreased  revenues  and 
employment  in  1991  compared  to  1990. 

*  Diamond  M-Odeco  Drilling,  Inc.,  meets 
all  the  requirements  for  a  successor-in- 
interest  firm  to  the  drilling  division  of 
Muiphy  Exploration  and  Production 
Company. 

The  intmit  of  the  Department's 
certification  is  to  include  ail  workers  of 


Murphy  Exploration  and  Production 
Company  and  its  successors  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-27,050  is  hereby  issued  as 
follows: 

All  workers  of  Murphy  Exploration  and 
Production  Company.  New  Orleans. 
Louisiana  and  its  drilling  division  successor. 
Diamond  M-Odeco  Drilling,  Inc..  Houston. 
Texas  and  operating  at  other  locations  in  the 
States  of  Texas  and  Louisiana  who  became 
totally  or.  partially  separated  from 
employment  on  or  after  March  3, 1991  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  30th  day  of 
July  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  92-18652  Filed  8-5-92;  8:45  am] 
BILLING  CODE  4510-30-M 


Advisory  PansI  for  ths  Dictionary  of 
Occupational  Tlties  (APDOT);  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act. 
after  consultation  with  the  General 
Services  Administration,  the  ScCTetary 
of  Labor  has  determined  that  the 
renewal  of  the  Advisory  Panel  for  the 
Dictionary  of  Occupational  Titles 
(APDOT)  is  in  the  public  interest. 

The  committee  will  provide  advice  to 
the  Assistant  Secretary  for  Employment 
and  Training  on  the  technical  feasibility, 
advisability  and  practicality  of 
methodologies,  techniques,  and  systems 
for  producing,  publishing,  and 
disseminating  a  new  edition  of  the 
Dictionary  of  Occupational  Titles 
(DOT).  The  committee  will  provide  the 
Assistant  Secretary  with 
recommendations  on  these  matters 
following  its  scheduled  meetings. 

The  APDOT  shall  be  comprised  of 
representatives  of  the  user  community 
and  interested  entities  who  reflect  the 
points  of  view  of  users  including 
Government,  vocational  training, 
education,  private  sector  including 
employers  and  academic  communities. 
The  members  shall  not  be  compensated 
and  shall  not  be  deemed  to  be 
employees  of  the  United  States  by  virtue 
of  their  membership  in  the  APDOT. 

The  AFOOT  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Gommittee  Act  Its  charter  will  be  fil^ 
under  the  Act 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Advisory  Panel  for  the  Dictionary 
of  Occupational  Titles  (APDOT).  Such 
comments  should  be  addressed  to:  Mr. 
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Robert  J.  Litman,  Acting  Director,  U.S. 
Employment  Services,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  room  N-4470,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Telephone:  (202)  535-0157. 

Signed  at  Washington,  DC  this  31st  day  of 
July.  1992. 

Lynn  Martin, 

Secretary  of  Labor. 

[FR  Doc.  92-18647  Filed  8-5-92;  8.45  am} 
BILUNG  CODE  4510-30-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

This  notice  also  amends  a  petition  for 
modification  in  the  Federal  Register, 
dated  June  29, 1992  (57  FR  28882)  of 
application  of  mandatory  safety 
standard  to  correct  the  company 
address  as  follows; 

1.  Red  Oak  Mining  Company; 
Amendment 

[Docket  Nos.  M-92-62-C  and  M-92-63-C] 

Red  Oak  Mining  Company,  P.O.  Box 
210,  Westover,  Pennsylvania  16692  has 
Bled  petitions  to  modify  the  application 
of  30  CFR  75.1103-4  (automatic  fire 
sensor  and  warning  device  systems; 
installation;  minimum  requirements)  and 
30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  for  its  South  Mine  (I.D. 
No.  36-07810)  located  in  Cambria 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  belt  air  at  the  faces  on 
all  present  and  future  belt  installations 
and  states  that  the  proposed  method 
will  provide  no  less  than  the  same 
measure  of  protection  as  the  standard. 

2.  The  Pittsburgh  &  Midway  Coal  Mining 
Company 

[Docket  No.  M-92-78-C] 

The  Pittsburgh  &  Midway  Coal  Mining 
Company,  6400  South  Fiddler’s  Green 
Circle,  Englewood,  Colorado  80111  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  transformers)  to  its  North 
River  No.  1  Mine  (I.D.  No.  01-00759) 
located  in  Fayette  County,  Alabama. 

The  petitioner  proposes  to  use  high- 
voltage  cables  to  power  longwall  mining 
equipment.  The  petitioner  states  that  the 
proposed  method  will  guarantee  no  less 
than  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


3.  Laurel  Run  Mining  Company 
[Docket  No.  M-92-79-C) 

Laurel  Run  Mining  company.  Star 
Route  Box  425,  Mt.  Storm,  WV  26739  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  Porta)  No.  2  Mine 
(I.D.  No.  46-04190)  located  in  Grant 
County,  Kentucky.  The  petitioner 
proposes  to  use  belt  air  to  ventilate  the 
working  face  and  to  remove  restrictions 
on  the  velocity  of  air  in  the  belt  entries 
and  use  a  low-level  carbon  monoxide 
detection  system  to  monitor  the  air  in 
the  belt  entries.  The  petitioner  states 
that  the  proposed  method  will  provide 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Leeeo,  Inc. 

[Docket  No.  M-92-80-C1 

Leeco,  Inc.,  100  Coal  Drive,  London, 
Kentucky  40741-8799  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes)  to  its  Mine 
-  No.  63  (I.D.  No.  15-16413)  located  in 
Perry  County,  Kentucky.  The  petitioner 
proposes  to  establish  boundary  lines  200.. 
feet  from  adjacent  abandoned  mine 
workings,  and  50  feet  from  abandoned 
areas  in  the  mine  with  the  coal  lying 
between  the  boundary  lines  and  the 
abandoned  workings  designated  as  the 
drill  zone  and  horizontal  test  holes  shall 
be  drilled  into  the  coal  seam  in  advance 
of  working  faces  within  the  drill  zone. 

The  petitioner  states  that  the  proposed 
method  will  provide  a  higher  degree  of 
safety  to  the  miners  than  the  would  the 
mandatory  standard. 

5.  Quemaboning  Collieries 
[Docket  No.  M-92-81-C] 

Quemahoning  Collieries,  R.  D.  1, 
Hooversville,  Pennsylvania  15936  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  Mine  No.  1  (I.D. 

No.  36-07446)  located  in  Somerset 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  belt  air  to  ventilate  the 
working  face  and  install  low-level 
carbon  monoxide  detection  system  in  all 
belt  entries.  The  petitioner  states  that 
the  proposed  method  will  provide  no 
less  than  the  same  measure  of 
protection  than  would  the  mandatory 
standard. 

6.  Quemahoning  Collieries 
[Docket  No.  M-02-82-C] 

Quemahoning  Collieries,  R.  D.  1, 
Hooversville,  Pennsylvania  15936  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1103-4  (automatice  fire 
sensor  and  warning  device  systems; 
minimum  requirements;  general)  to  its 


Mine  No.  1  (I.D.  No.  36-07446)  located  in 
Somerset  County,  Pennsylvania.  The 
petitioner  proposes  to  install  a  low-level 
carbon  monoxide  detection  system  in  all 
belt  entries  where  a  monitoring  system 
identifies  a  sensor  location  instead  of  at 
each  belt  flight.  The  petitioner  states 
that  the  proposed  method  will  provide 
no  less  than  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

7.  Consolidation  Coal  Company 
[Docket  No.  M-92-83-CJ 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Osage  No.  3 
Mine  (I.D.  No.  46-01455)  located  in 
Monongalia  County,  West  Virginia.  Due 
to  deteriorating  roof  conditions,  the 
petitioner  proposes  to  establish  check 
points  to  test  for  methane  and  the 
quantity  of  air  in  the  Old  8  West'Retum 
to  the  Statler  air  shaft  instead  of 
traveling  the  affected  area  in  its  entirety. 
The  petitioner  states  that  the  proposed 
method  will  at  all  times  guarantee  no 
less  than  the  same  measure  of 
protection  to  the  miners  of  Osage  No.  3 
mine  as  would  the  mandatory  standard. 

8.  Big  Dog  Coal  Company,  Inc. 

[Docket  No.  M-92-84-C) 

Big  Dog  Coal  Company,  Inc.,  P.O.  Box 
913,  Coebum,  Virginia  24230  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas;  adjacent 
Mines;  drilling  of  boreholes)  to  its  Mine 
No.  4  (I.D.  No.  44-06638)  located  in  Lee 
County,  Virginia.  The  petitioner 
proposes  to  drill  five  holes  in  the  face  of 
the  entry  spaced  at  5  feet  intervals  with 
one  hole  in  each  comer  of  the  entry  and 
3  holes  in  the  face  of  the  entry  and  all 
will  be  drilled  to  a  depth  of  30  feel. 

9.  Westmoreland  Coal  Company 
[Docket  No.  M-92-85-C) 

Westmoreland  Coal  Company,  P.O. 
Box  553,  Charleston,  West  Virginia 
25322  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4(a) 
(automatic  fire  sensor  and  warning 
device  systems;  installation;  minimum 
•  requirements)  to  its  Holton  Mine  (I.D. 
No.  44-04197)  located  in  Lee  County, 
Virginia.  The  petitioner  requests  that 
several  provisions  in  MSHA’s  Decision 
and  Order  issued  on  October  30, 1990, 
for  docket  number  M-89-114-C  be 
amended. 
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10.  Perchinski  Coal  Company 
(Docket  No.  M-a2-85-C] 

Perchinski  Coal  Company,  1118  Brock 
Street.  Ashland,  Pennsylvania  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1400  (hoisting  equipment; 
general)  to  its  Perchinski  Slope  No.  2 
Mine  (I.D.  No.  36-08302  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  a  slope 
conveyance  (gunboat]  with  an  increased 
rope  strength/safety  factor  and 
secondary  safety  rope  connection  to 
transport  persons  instead  of  using  safety 
catches  or  other  no  less  effective 
devices. 

11.  Hecla  Miiung  Company 
(Docket  No.  M-92-06-Cj 

Hecla  Mining  Company,  Box  C-8000. 
Coeur  d’Alene,  Idaho  83814-1931  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.12013  (splices  and  repairs 
of  power  cables)  to  its  Lucky  Friday 
Mine  (I.D.  No.  10-00088)  located  in 
Shoshone  County,  Idaho.  The  petitioner 
proposes  to  use  120  volt  terminations  on 
its  pull  bottles  and  use  a  nonconductive 
fastener  such  as  a  wire  nut  connector  to 
troubleshoot  and  replace  pull  bottles 
when  they  breakdown.  The  petitioner 
states  that  the  proposed  provision  of  the 
mandatory  standard  will  guarantee  no 
less  than  the  measure  of  protecfioh  as 
the  standard.  ' 

Request  for  Comments  ...  . 

Persons  interested  in  these  petitions  . 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627. 4615  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofiice  on  or  before 
September  8, 1992.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated;  July  30. 1992.  - 

Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances, 

(FR  Doc.  92-18653  Filed  8-5-92:  8:4^  am) 
BttJJNQ  CODE  4S10-4S-H 


NATIOHAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activitiea  Under  0MB  Review 

AQENCV:  National  Endowment  for  the 
Arts. 

action:  Notice. 


SUMMARV:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance  of  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  8, 1992, 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building.  726  Jackson  Place.  NW..  room 
3002,  Washington.  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien.  National  Endowment  for  the 
Arts.  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue. 
NW..  Washington.  DC.  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Judith  E.  O’Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506;  (202J-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPUEMENTARV  INFORMATION:  The 

Endowment  requests  the  review  of  a 
new  collection  of  information.  'This  entry 
is  issued  by  the  Endowment  and 
contains  the  foUowing  information: 

(1)  'The  title  of  the  form;  (2)  how  often 
the  required  Information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an  ' 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h]. 

Title:-  FY  93-95  Theater  Program:. 

Support  to  Individuals  Application 
Guidelines. 

Frequency  of  Collection:  One-time, 
/lespondente;  Individuals. 

Use:  Guideline  instructions  and 
applications  elicit  relevant 
information  from  individuals  that 
apply  for  funding  under  the  Theater 
Program  categories.  This  information 
is  necessary  for  the  accurate,  fair  and 
thorough  consideration  of  competing 
proposals  in  the  peer  review  process. 
Estimated  Number  of  Responden  te.'  445. 
Average  Burden  hours  Per  Response: 

’  14.2. 


Total  Estimated  Burden:  6.360. 

Judith  E.  O'Briea, 

Management  Analyst  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

(FR  Doc.  92-18613  Filed  8-5-92:  8:45  ami 
eitUNG  CODE  7S37-01-M 


Nationai  Endowment  for  the  Arts 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCT  National  Endowment  for  the 
Arts,  NEA. 
action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by 
August  31, 1992,  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
25, 1992. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  726  Jackson  Place.  NW..  room 
3002,  Washington.  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien.  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203,  IlOO  Pennsylvania  Avenue. 
NW..  Washington.  DC.  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Judith  E.  O’Brien,  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW.. 

Washington.  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
new  collection  of  information.  This  entry 
is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form:  (2)  how  often  the , 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report:  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses:  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C  3504(h). 

Title:  FY  93  "Theater  Program:  Support 
to  Organizations  Application 
Guidelines. 
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Frequency  of  Collection:  One-time. 
Respondents:  Non-profit  institutions. 
Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  non-profit  arts  organizations  that 
apply  for  funding  under  the  Tlieater 
Program  categories.  This  information  is 
necessary  for  the  accurate,  fair  and 
thorough  consideration  of  competing 
proposals  in  the  peer  review  process. 

Estimated  Number  of  Respondents: 
507. 

Average  Burden  Hours  per  Response: 
40.3. 

Total  Estimated  Burden:  20,436. 

Judith  E.  O’Brien, 

Management  Anafyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

(FR  Doc.  SZ-18615  Filed  8-5-82;  8:45  am} 
BILUNO  COOC  7537-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Mechanical 
and  Structural  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting; 

Dote  and  Time:  August  25, 1992;  8:30  ajn.  to 
5  p.m. 

Place:  Room  540B,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington, 
DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Devendra  P.  Garg, 
Program  Director,  1800  G  Street,  NW.,  nn. 
1108,  Washington,  DC,  20550.  Telephone: 

(202)  357-9542. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
proposals  submitted  to  the  Dynamic  Systems 
and  Control  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  intruding  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated;  August  3, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  92-18654  Filed  8-5-82;  8:45  am) 
BILUNO  CODE  75S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Privacy  Act  of  1974;  Minor  Revisiona 
to  Systema  of  Records 

agency:  Nuclear  Regulatory 
Commission. 

action;  Revision  of  systems  of  records. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  revising  its 
Privacy  Act  Systems  of  Records  to 
divide  NRC-18,  “Investigative  Offices 
Index,  Files,  and  Associated  Records — 
NRC,“  into  two  separate  systems  of 
records.  One  system  of  records  will 
retain,  the  former  number,  NRC-18,  and 
will  be  entitled  “Office  of  the  Inspector 
General  Index  File  and  Associate 
Records — NRC.”  The  second  system  of 
records.  NRC-23  will  be  entitl^  “Office 
of  Investigations  Indices,  nies,  and 
Associate  Records — ^NRC“  This  action 
is  being  taken  to  distinguish  the 
functions  of  each  office  and  the  types  of 
records  found  in  each  system  of  records, 
and  to  adopt  the  National  Archives  and 
Records  Administration  (NARA) 
requirements  for  the  retention  and 
disposal  of  each  office’s  records. 
EFFECTIVE  DATE:  The  revised  systems  of 
records  will  become  effective  without 
further  notice  on  September  8, 1992, 
unless  comments  received  on  or  before 
that  date  cause  a  contrary  decision.  If, 
based  on  NRCs  review  of  comments 
received,  changes  are  made,  NRC  will 
publish  a  new  final  notice. 

ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Service  Branch.  Copies  of 
comments  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120'L  Street, 
NW.,  Lower  Level,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  N.  Wigginton,  Acting  Chief, 
Freedom  of  Information/LPDR  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Washington,  DC  20555, 
Telephone:  301-492-8133  or  toll  free  800- 
368-5642. 

SUPPLEMENTARY  INFORMATION:  The 

Inspector  General  Act,  originally  passed 
in  1978,  was  amended  in  1988  (Pub.  L. 
100-504)  to  add  five  new  Inspectors 
General  (IG)  to  selected  Federal 
agencies.  The  NRC  was  one  of  the  five 
agencies  designated  to  receive  a 
statutory  IG.  The  responsibilities  of  the 
former  NRC  Office  of  inspector  and 
Auditor  (OIA)  were  transferred  to  the 
new  OIG. 

The  need  to  separate  the  dual  system 
was  identified  in  order  to  distinguish  the 


functions  of  each  office  and  the  types  of 
records  found  in  each  system  of  records, 
and  to  reflect  NARA  retention  and 
disposition  schedules  for  IG  and  OI 
records.  NRC-10  and  NRC-23  retain  the 
(k}(l),  (k)(2),  and  (k)(6)  exemptions  that 
were  approved  when  NRC-18  was 
published  as  a  duel  system  on 
September  18, 1988  (51  FR  33150  and 
33158)  and  retained  when  the  entire 
systems  of  records  were  republished  on 
August  20, 1990  (55  FR  33970). 

1.  NRC-18,  Office  of  the  Inspector 
General  Index  File  and  Associated 
Records — NRC,  supersedes  the  former 
NRC-18,  Investigative  Offices  Index, 
Files,  and  Associated  Records — NRC, 
and  is  being  revised  to  read  as  follows: 

NRC-18 

SYSTEM  name: 

Office  of  the  Inspector  General  Index 
File  and  Associated  Records — NRC. 

SYSTEM  location: 

Office  of  the  Inspector  General.  NRC, 
4350  East  West  Highway.  Bethesda, 
Maryland. 

CATEQOMES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

Individuals  and  entities  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  the  Office  of  the  Inspector 
General  and  correspondents  on  subjects 
directed  or  referred  to  the  Office  of  the 
Inspector  General. 

categories  of  records  in  the  systems: 

The  system  consists  of  an 
alphabetical  index  file  bearing 
individual  names.  Hie  index  provides 
access  to  associated  recmds  that  are 
arranged  by  subject  matter,  title,  or 
identifying  number(s)  or  letterfs).  The 
system  incorporates  the  records  of  all 
Office  of  the  Inspector  General 
correspondence,  cases,  matters, 
memoranda,  and  materials,  including, 
but  not  limited  to,  audit  reports, 
investigative  reports,  inspection  reports, 
correspondence  to  and  from  the  Office 
of  the  Inspector  General,  memoranda, 
legal  papers,  evidence,  exhibits,  audit 
data,  investigative  data,  and  work 
papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Inspector  General  Act  of  1978,  as 
amended.  Pub.  L.  100-504  (1988);  42 
U.S.C.  2035(c),  2201(c}.  and  5841(f)(1988). 

ROUTINE  USES  OF  RECORDS  HAINTAMEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  uses: 

a.  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  local,  or  foreign  agency 
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or  to  an  individual  or  organization  if  the 
disclosure  is  reasonably  necessary  to 
elicit  information  or  to  obtain  the 
cooperation  of  a  witness  or  an 
informant 

b.  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  falling  within 
the  purview  of  the  Office  of  the 
Inspector  General  that  has  been  referred 
for  audit  inspection,  or  investigation 
may  be  disclosed  as  a  routine  use  to  the 
referring  agency,  group,  organization,  or 
individual  of  the  status  of  the  case  or 
matter  or  of  any  decisions  or 
determinations  that  have  been  made. 

c.  A  record  in  the  system  of  records 
relating  to  an  individual  held  in  custody 
pending  arraignment  trial,  or  sentence, 
or  after  conviction,  may  be  disclosed  as 
a  routine  use  to  a  Federal,  State,  local, 
or  foreign  prison,  probation,  parole,  or 
pardon  authority,  to  any  agency  or 
individual  concerned  with  the 
maintenance,  transportation,  or  release 
of  such  an  individual. 

d.  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  may  be 
disclosed  as  a  routine  use  to  a  foreign 
country  pursuant  to  an  international 
treaty  or  convention  entered  into  and 
ratified  by  the  United  States. 

e.  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal.  State,  local,  or  foreign  law 
enforcement  agency  to  assist  in  the 
general  crime  prevention  and  detection 
efforts  of  the  recipient  agency  or  to 
provide  investigative  leads  to  such 
agency. 

f.  A  record  in  the  system  of  records  in 
the  nature  of  an  audit,  inspection,  or 
investigation  report  relating  to  the 
integrity  and  elHciency  of  &e 
Commission’s  operation  and 
management  may  be  disseminated 
outside  the  Commission  as  part  of  the 
Commission’s  responsibility  to  inform 
the  Congress  and  the  public  about 
Commission  operations. 

g.  A  record  in  the  system  of  records 
may  be  disclosed  for  any  of  the  routine 
uses  specified  in  the  Prefatory 
Statement. 

l>OUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAIMNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  contained  in  this  system 
is  stored  manually  on  index  cards,  in 
files,  and  in  various  ADP  storage  media. 

RETRIEVABIUTV; 

Information  is  retrieved  from  index 
cards  or  indices  by  the  name  or 
identifier  of  the  individual  or  entity  and 
from  the  jackets  or  files  by  numberfs) 
and/or  letterfs)  assigned  and  appearing 
on  the  index  cards  or  indices. 


safeguards: 

The  index  is  maintained  in  approved 
security  containers  and  lockable  filing 
cabinets:  and  the  indices,  associated 
records,  disks,  tapes,  etc.,  are  located  in 
lockable  metal  filing  cabinets,  safes, 
storages  rooms,  or  similar  secure 
facilities.  All  records  under  visual 
control  during  duty  hours  and  available 
only  to  authorized  personnel  who  have  a 
need  to  know  and  whose  duties  require 
access  to  the  information. 

RETENTION  AND  DISPOSAL: 

a.  Investigative  Case  Files. 

a.  Files  containing  information  or 
allegations  that  are  of  an  investigative 
nature  but  do  not  related  to  a  specific 
investigation — Destroy  when  5  years 
old. 

2.  All  other  investigative  files,  except 
those  that  are  usually  significant — Place 
in  inactive  Hie  when  case  is  closed.  Cut 
off  inactive  Hie  at  end  of  fiscal  year. 
Destroy  10  years  after  a  cutoff. 

3.  Signibcant  cases  (those  that  result 
in  national  media  attention, 
congressional  investigation,  or 
substantive  changes  in  agency  policy  or 
procedures) — ^To  be  determined  by  the 
National  Archives  and  Records 
Administration  on  a  case-by-case  basis. 

b.  Audit  and  Related  Case  Files.  Cut 
off  at  end  of  fiscal  year  in  which  case  is 
closed.  Destroy  8  years  after  cutoff. 

c.  Index/Indices.  Destroy  or  delete 
with  the  related  records  or  sooner  if  no 
longer  needed. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Inspector  General,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555. 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
OfHce  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 

DC  20555. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  “Notification  procedure." 
Information  classified  pursuant  to 
Executive  Order  12356  will  not  be 
disclosed.  Information  received  in 
confidence  will  be  maintained  pursuant 
to  the  Commission’s  Policy  Statement  on 
Confidentiality,  Management  Directive 
8.8,  “Management  of  Allegations’’ 
(formerly  NRC  Manual  Chapter  0517), 
and  other  procedures  concerning 
confidentiality  as  determined  by  the 
Inspector  General  and  will  not  be 
disclosed  to  the  extent  that  disclosure 
would  reveal  a  confidential  source. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  “Notification  procedure." 


RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from  sources 
including,  but  not  limited  to.  NRC 
officials  and  employees;  employees  of 
Federal,  State,  local,  and  foreign 
agencies:  and  other  persons. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Pursuant  to  5  U.S,C  552a(k)(l).  (k)(2). 
and  (k)(6],  the  Commission  has 
exempted  portions  of  this  system  of 
records  from  5  U.S.C.  552a  (c](3],  (d). 
(e)(1).  (e)(4)  (G).  (H).  and  (I),  and  (f). . 

2.  NRC-23.  Office  of  Investigations 
Indices.  Files,  and  Associated  Records — 
NRC.  contains  01  information  formerly 
contained  in  the  superseded  former 
NRC-18.  and  is  being  added  to  read  as 
follows; 

NRC-23 

SYSTEM  NAME: 

Office  of  Investigations  Indices.  Files, 
and  Associated  Records — NRC. 

SYSTEM  location: 

Primary  system — Office  of 
Investigations.  NRC,  11555  Rockville 
Pike,  Rockville.  Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. . 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 

system: 

Individuals  and  entities  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  the  Office  of  Investigations 
and  correspondents  on  subjects  directed 
or  referred  to  the  Office  of 
Investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

The  system  consists  of  alphabetical 
and  numerical  index  files  bearing 
individual  names  and  identifiers,  and  a 
numerical  index  of  case  numbers.  These 
indices  provide  access  to  associated 
records  that  are  arranged  by  subject 
matter,  title,  or  identifying  number(s)  or 
letterjs).  The  system  incorporates  the 
records  of  all  office  of  Investigations 
correspondence,  cases,  memoranda, 
materials  including,  but  not  limited  to. 
investigative  reports,  confidential  source 
information,  correspondence  to  and 
from  the  Office  of  Investigations, 
memoranda,  fiscal  data,  legal  papers, 
evidence,  exhibits,  technical  data, 
investigative  data,  work  papers,  and 
management  information  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

42  U.S.C.  2035(c).  2201(c).  and  5841(f) 
(1988). 
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Rccoao  SOURCE  CATEGORIES: 


ROUTINE  USES  OF  RECORDS  MAiNTAINEO  IN 
THE  SYSTEM,  tNCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

a.  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  local,  or  foreign  agency 
or  to  an  individual  or  organization  if  the 
disclosure  is  reasonably  necessary  to 
elicit  information  or  to  obtain  the 
cooperation  of  a  witness  or  an 
informant. 

b.  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  falling  within 
the  purview  of  the  Office  of 
Investigations  may  be  disclosed  as  a 
routine  use  to  the  referring  agency, 
group,  organization,  or  individual  of  the 
status  of  the  case  of  matter  or  of  any 
decisions  or  determinations  that  have 
been  made. 

c.  A  record  in  the  system  of  records 
relating  to  an  individual  held  in  custody 
pending  arraignment,  trial,  or  sentence, 
or  after  a  conviction,  may  be  disclosed 
as  a  routine  use  to  a  Federal,  State, 
local,  or  foreign  prison,  probation, 
parole,  or  pardon  authority,  to  any 
agency  or  individual  concerned  with  the 
maintenance,  transportation,  or  release 
of  such  an  individual. 

d.  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  may  be 
disclosed  as  a  routine  use  to  a  foreign 
country  pursuant  to  an  international 
treaty  or  convention  entered  into  and 
ratified  by  the  United  States. 

e.  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  local,  or  foreign  law 
enforcement  agency  to  assist  in  the 
general  crime  prevention  and  detection 
efforts  of  the  recipient  agency  or  to 
provide  investigative  leads  to  such 
agency. 

f.  A  record  in  the  system  of  records 
may  be  disclosed  for  any  of  the  routine 
uses  specified  in  the  Prefatory 
Statement. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  contained  in  this  system 
is  manually  stored  on  index  cards,  in 
files,  and  in  various  AOP  storage  media. 

RETRIEV  ability: 

Information  is  retrieved  fi'om  indices 
by  the  name  or  identifier  of  the 
individual  or  entity,  and  from  the  files 
by  numberfs)  and/or  letter(s)  assigned 
and  appearing  in  the  indices. 

safeguards: 

The  index  is  maintained  in  approved 
security  containers  and  lockable  filing 
cabinets:  and  the  indices,  associated 
records,  disks,  tapes,  etc.,  are  located  in 


lockable  metal  filing  cabinets,  safes, 
storage  rooms,  or  similar  secure 
facilities.  All  records  are  imder  visual 
control  during  duty  hours  and  are 
available  only  to  authorized  personnel 
who  have  a  need  to  know  and  whose 
duties  require  access  to  the  information. 

RETENTION  AND  DISPOSAL: 

a.  Inquiry  case  files — Retain  closed 
inquiry  case  files  in  office  for  2  years, 
then  retire  to  the  office  of  Information 
Resources  Management.  Destroy  10 
years  after  cases  are  closed. 

b.  Investigation  Case  Files: 

1.  Significant  headquarters  official 
case  files  (received  media  attention, 
were  of  significant  interest  to  Congress, 
involved  extensive  litigation,  etc.)  are 
retained  by  the  government 
permanently.  Hold  in  office  for  2  years 
after  closing,  then  retire  to  the  Office  of 
Information  Resources  Management. 
Transfer  closed  case  files  in  10-year 
blocks  to  the  National  Archives. 

2.  Other  headquarters  official  case 
files — Hold  in  office  2  years  after 
closing,  then  retire  to  the  Office  of 
Information  Resources  Management. 
Destroy  10  years  after  cases  are  closed. 

3.  Regional  office  or  investigator 
working  files — ^Retained  in  regional  files 
for  6  months.  At  the  end  of  6  months, 
they  are  forwarded  to  headquarters  and 
combined  with  the  headquarters  files. 

c.  Index/Indices — ^Destroy  or  delete 
with  related  records  or  sooner  if  no 
longer  needed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Office  of  Investigations,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 


Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 


Same  as  “Notification  procedure.” 
Information  classified  pursuant  to 
Executive  Order  12356  will  not  be 
disclosed.  Information  received  in 
confidence  will  be  maintained  pursuant 
to  the  Commission's  Policy  Statement  on 
Confidentiality,  Management  Directive 
8.8,  “Management  of  Allegations" 
(formerly  NRC  Manual  Chapter  0517), 
and  the  procedures  covering 
confidentiality  in  Chapter  7  of  the  Office 
of  Investigations  Procedures  Manual 
and  will  not  be  disclosed  to  the  extent 
that  disclosure  would  reveal  a 
confidential  source. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  “Notification  procedure." 


The  information  in  this  system  of 
records  is  obtained  from  sources 
including,  but  not  limited  to,  NRC 
officials  and  employees;  Federal,  State, 
local,  and  foreign  agencies;  and  other 
persons. 


Pursuit  to  5  U.S.C.  552a(k](l).  (k)(2). 
and  (k)(6),  the  Conunission  has 
exempted  portions  of  this  system  of 
records  from  5  U.S.C.  552a(c)(3),  (d), 
(e)(4)(G).  (H).  and  (I),  and  (f).  The 
exemption  rule  is  contained  in  10  CFR 
9.95  of  the  NRC  regulations. 

Dated  at  Rockville,  MD,  this  24th  day  of 
)uly  1992. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

[FR  Doc.  92-18657  Filed  8-5-92;  8:45  am] 
BILUNO  CODE  7S90-01-M 


The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission’s  regulations,  techniques 
used  by  the  stafi  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  8.34,  “Monitoring 
Criteria  and  Methods  To  Calculate 
Occupational  Radiation  Doses,” 
provides  criteria  acceptable  to  the  NRC 
staff  that  may  be  used  by  licensees  to 
determine  when  monitoring  is  required. 
The  guide  also  describes  methods 
acceptable  to  the  NRC  staff  for 
calculating  occupational  radiation  doses 
when  the  intake  is  known. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch. 

Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  firom  the 
Government  Printing  Office  at  the 
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current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  .the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington,  DC  20013-7082,  telephone 
(202)  512-2249  or  (202)  512-2171.  Issued 
guides  may  also  be  purchased  firom  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road,  Springfield, 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  23d  day 
of  July  1992. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beckjord, 

Director,  Off  ice  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  92-18656  Filed  8-5-92;  8:45  am) 

BILUNQ  CODE  7S90-01-M 


Regulatory  Guides;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRG  staff 
for  implementing  specific  parts  of  the 
Commission’s  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  8.38,  “Radiation 
Dose  to  the  Embryo/Fetus,’’  provides 
guidance  on  methods  acceptable  to  the 
NRG  staff  for  calculating  radiation  dose 
to  an  embryo/fetus. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 

Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regiilatory  guides  are  available  for 
insp>ection  at  die  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price. 

Information  on  current  GPO  prices 
may  be  obtained  by  contacting  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082, 
telephone  (202)  51Z-2249  or  (202)  512- 


2171.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Roa^  Sprin^eld,  VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  23d  day 
of  )uly  1992. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beckjord, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  92-18655  Filed  8-5-92;  8:45  am] 
BILUNQ  CODE  TSM-OI-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Open  Yucca  Mountain  Tour 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board’s  (the  Board) 
authcnity  under  section  5051  of  the 
Nuclear  Waste  Policy  Amendments  Act 
(NWPAA)  of  1987  (Public  Law  100-203), 
the  Board  will  be  taking  a  bus  tour  of 
the  Yucca  Mountain  site  on  Friday, 
October  16, 1992.  The  tour,  which  is 
open  to  the  public,  will  be  conducted  by 
the  U.S.  Department  of  Energy  (DOE). 
’The  purpose  of  the  tour  is  to  update 
Board  members  on  site-characterization 
activities  being  performed  by  the  DOE 
and  its  contractors  at  Yucca  Mountain. 
’The  tour  will  begin  at  the  Valley  Bank 
Center,  101  Convention  Center  Drive, 

Las  Vegas,  Nevada,  at  7  a.m.  and  return 
to  the  Valley  Bank  Center  at 
approximately  6  p.m. 

All  who  wish  to  join  the  tour  must 
provide  the  following  information  to 
Paula  Alford,  (703)  235-4473  or  FAX 
(70S)  235-4495. 

1.  Full  name  (e.g.-Frank  B.  Randall, 

Jr.). 

2.  Social  security  number. 

3.  Date  of  birth  (month,  day,  and 
year). 

4.  Place  of  birth  (city  and  state,  or 
country  if  non-U.S.). 

5.  Country  of  citizenship  (indicate  U.S. 
or  actual  country). 

U.S.  citizens  must  call  or  fax  their 
data  to  Ms.  Alford  by  September  30, 
1992.  Non-U.S.  citizens  must  call  or  fax 
their  data  to  Ms.  Alford  by  September 
16, 1992. 

Absolutely  no  one  will  be  registered 
for  the  tour  after  the  applicable  cutoff 
dates. 

Those  who  attend  the  tour  must 
provide  their  own  lunch  and  beverage. 
The  DOE  will  provide  ice  chests  and 
water  during  the  tour.  Recommended 
clothing  for  the  tour  includes  a  jacket  or 


raingear,  sturdy  walking  shoes,  a  hat, 
and  sunscreen  lotion. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
NWPAA  to  evaluate  the  technical  and 
scientific  validity  of  activities 
imdertaken  by  the  DOE  in  its  program  to 
manage  the  disposal  of  the  nation’s 
spent  fuel  and  defense  high-level  waste. 
In  that  same  legislation.  Congress 
directed  the  DOE  to  characterize  a  site 
at  Yucca  Mountain,  Nevada,  for  its 
suitability  as  a  potential  location  for  a 
permanent  repository  for  that  waste. 

For  further  information,  contact  Paula  N. 
Alford,  Director,  External  Affairs,  1100 
Wilson  Boulevard,  Suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 

Dated:  August  3, 1992. 

William  D.  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  92-18634  Filed  8-5-92;  8:45  am] 
BIUJNQ  CODE  earO-AIMi' 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fish  and  Wildlife 
Program;  Amendments 

AGENCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Coimcil  (Northwest  Power  Planning 
Council). 

action:  Notice  of  final  wildlife 
amendments  to  the  Columbia  River 
Basin  Fish  and  Wildlife  Program 
(Bonneville,  The  Dalles,  John  Day  and 
McNary  Dams). 

summary:  On  November  15, 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act,  16  U.S.C.  839,  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
amended  from  time  to  time  since  then. 

In  1989,  the  Council  amended  the 
program  to  establish  wildlife  mitigation 
goals  and  a  process  for  adopting  wildlife 
loss  estimates  developed  by  wildlife 
agencies  and  Indian  tribes  as  starting 
points  for  wildlife  mitigation  measures. 
To  be  used  as  starting  points,  loss 
estimates  must  first  be  amended  into  the 
Council’s  program. 

On  March  10, 1991,  the  Council  voted 
to  initiate  proceedings  pursuant  to 
section  4(d)(1)  of  the  Northwest  Power 
Act  to  consider  amending  the  program 
to  include  wildlife  loss  estimates  for  the 
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Bonneville,  The  Dalles,  John  Day  and 
McNary  hydroelectric  projects. 
Comments  were  received  through 
November  7, 1991,  and  hearings  were 
held  in  Idaho,  Montana,  Oregon,  and 
Washington. 

FINAL  action:  The  Council  adopted  the 
proposed  amendments  at  its  February 
11, 1992  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  final  amendments  and  a  response  to 
public  comments  are  available  on 
request  (request  document  number  92- 
11).  In  addition,  the  Council’s  wildlife 
mitigation  process  is  explained  in  a 
document  called  ’’Wildlife  Mitigation 
Rule  and  Response  to  Comments,” 
document  number  89-35.  'The  loss 
estimates,  entitled  "Wildlife  Impact 
Assessment,  Bonneville,  McNary,  The 
Dalles,  €uid  John  Day  Projects"  are  also 
available  upon  request  lliose  wishing 
to  receive  copies  of  any  of  these  papers 
should  contact  the  public  affairs  division 
in  the  Council's  central  office,  851  SW. 
Sixth  Avenue,  Suite  1100,  Portland, 
Oregon.  97204,  telephone  503-222-5161, 
or  toll  h«e  in  Idaho,  Montana,  Oregon 
and  Washington  800-222-3355. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  92-18866  Filed  8-5-92;  8:45  am] 
BAUNO  COOC  OOMHW-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A, 
Fogash  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Affairs, 
Washington,  DC  20549. 

Revision 

Regulation  14A  File  No.  270-56 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.),  that  the  Securities 
and  Exchange  Conunission 
(“Commission")  has  submitted  for  OMB 
approval  proposed  revisions  to 
Regulations  14A  which  sets  forth  rules 
governing  the  solicitation  of  proxies. 
Regulation  14A,  as  revised,  would  affect 
approximately  8,733  filers  and  cause 
niers  to  incur  an  average  estimated 
burden  of  92  hours  per  response. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 


costs  of  Commission  rules  or  forms. 
General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash.  Deputy  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Gary  Waxman,  (PRA  Project 
No.  3235-0059),  Clearance  Officer, 

Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  28. 1992. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  92-18608  Filed  8-5-92;  8:45  am] 
BIUJHQ  CODE  a01(M>t-H 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — ^Kenneth  A. 

Fogash.  (202)  272-2142 
Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Affairs. 
Washington,  DC  20549 

Extensions 

Regulation  S,  File  No.  270-315 
Form  144.  File  No.  270-112 
Form  N-2,  File  No.  270-21 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.],  that  the  Securities 
and  Exchange  Commission 
(“Commission")  has  submitted  for  OMB 
approval  extensions  on  the  following: 

Form  144  affects  approximately  31,136 
filers  and  results  in  62,672  total  annual 
burden  hours. 

Regulation  S  is  assigned  one  burden 
hour  for  administrative  convenience 
since  the  regulation  does  not  impose  any 
burden  with  respect  to  the  collection  of 
information. 

Form  N-2  affects  approximately  120 
niers  and  results  in  195,600  total  annual 
burden  hours. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
^rived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules  or  forms. 
General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 


compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash,  Deputy  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Gary  Waxman.  (PRA  Project 
Nos.  3235-0101,  3235-0357  and  3235- 
0026),  Clearance  Officer.  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  27, 1992. 

Margaret  H.  McFarland, 

Deputy  Director. 

(FR  Doc.  92-18667  Filed  8-5-92;  8:45  am] 
BILLING  COOC  8010-01-M 


[Rel.  No.  IC-18874;  812-7772] 

Daily  Money  Fund,  et  al.;  Application 

July  30. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act"). 

APPLICANTS:  Daily  Money  Fund;  Daily 
Money  Fund  II.  Daily  Tax-Exempt 
Money  Fund;  Fidelity  Special  Situations 
Fund;  Fidelity  Beacon  Street  Trust; 
Fidelity  Broad  Street  Trust;  Fidelity 
California  Municipal  Trust;  Fidelity 
California  Municipal  Trust  II;  Fidelity 
Capital  Trust;  Fidelity  Cash  Reserves; 
Fidelity  Charles  Street  Trust;  Fidelity 
Commonwealth  Trust;  Fidelity  Congress 
Street  Fund;  Fidelity  Contrafund; 
Fidelity  Corporate  Recovery  Fund; 
Fidelity  Corporate  Trust;  Fidelity  Court 
Street  Trust;  Fidelity  Court  Street  Trust 
II;  Fidelity  Delaware  Trust;  Fidelity 
Deutsche  Mark  Performance  Portfolio. 
L.P.;  Fidelity  Destiny  Portfolios;  Fidelity 
Devonshire  Trust;  Fidelity  Diversified 
Trust;  Fidelity  Exchange  Fund;  Fidelity 
Financial  Trust;  Fidelity  Fixed-Income 
Trust;  Fidelity  Franklin  Street  Trust; 
Fidelity  Fund;  Fidelity  Government 
Securities  Fund;  Fidelity  Income  Fund; 
Fidelity  Income  Trust;  Fidelity 
Institutional  Cash  Portfolios;  Fidelity 
Institutional  Tax-Exempt  Cash 
Portfolios;  Fidelity  Institutional  Trust; 
Fidelity  Institutional  Investors  Trust; 
Fidelity  Investment  Series;  Fidelity 
Investment  Trust  Fidelity  Limited  Term 
Municipals;  Fidelity  Magellan  Fund; 
Fidelity  Massachusetts  Municipal  Trust; 
Fidelity  Money  Market  Trust;  Fidelity 
Money  Market  Trust  II;  Fidelity  Mt. 
Vernon  Street  Trust,  Fidelity  Mimicipal 
Trust;  Fidelity  Municipal  Trust  II; 
Fidelity  New  York  Municipal  Trust; 
Fidelity  New  York  Municipal  Trust  II; 
Fidelity  Oliver  Street  Trust  Fidelity 
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Puritan  Trust;  Fidelity  Securities  F\md; 
Fidelity  Securities  Trust;  Fidelity  Select 
Portfolios;  Fidelity  Sterling  Performance 
Portfolio,  L.P.;  Fidelity  Summer  Street 
Trust;  Fidelity  Trend  Fund;  Fidelity 
Union  Street  Trust;  Fidelity  Union  Street 
Trust  II;  Fidelity  U.S.  Investments-Bond 
Fimd,  LP.;  Fidelity  U.S.  Investments- 
Govemment  Seciuities  Fund;  LP.; 
Fidelity  Yen  Performance  Portfolio,  LP.; 
Spartan  U.S.  Treasury  Money  Market 
Fimd;  Tax-Exempt  Portfolios;  Variable 
Insurance  Products  Fund;  Variable 
Insurance  Products  Fund  11;  Zero 
Coupon  Bond  Fund  (each  of  the 
foregoing  investment  companies  are 
collectively  referred  to  herein  as  the 
‘Trusts”);  each  series  of  a  Trust;  and  all 
other  investment  companies  or  series 
thereof  for  which  Fidelity  Management 
&  Research  Company  (“FMR”);  Fidelity 
Distributors  Corporation  (“FDC’); 
National  Financial  Services  Corporation 
(“NFSC”),  or  their  subsidiaries  or 
affiliates,  act  or  will  in  the  future  act  as 
investment  adviser  or  principal 
underwriter;*  FMR;  FDC;  and  NFSC. 
RELEVANT  1040  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  sections  18(f).  18(g),  and  18(i). 
SUMMARY  OF  APPLICATION;  Applicants 
seek  a  conditional  order  under  section 
6(c)  of  the  Act  to  permit  the  issuance 
and  sale  of  an  imlimited  number  of 
classes  of  securities  by  the  Funds.  These 
classes  would  be  identical  in  all 
respects  except  for  differences  related  to 
expenses  incurred  solely  by  a  particular 
class  of  Fund  shares,  voting  ri^ts, 
certain  exchange  privileges,  and  class 
designation. 

FILING  DATES:  The  application  was  filed 
on  August  12, 1991  and  was  amended  on 
November  25, 1991,  April  28, 1992,  and 
July  27, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  24, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 


‘  Certain  existing  Trusts  do  not  presently  intend 
to  rely  on  the  requested  relief  and  have  not  signed 
the  application.  In  the  future,  such  Trusts  may  rely 
on  any  order  granted  pursuant  to  the  applicati<»  if 
they  determine  to  create  multiple  classes  of  shares 
in  accordance  with  the  representations  and 
conditions  in  the  application. 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
addresses:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  82  Devonshire  Street, 

Boston,  MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicants  seek  a  conditional  order 
under  section  6(c)  of  the  Act  on  behalf  of 
each  Trust  and  each  of  its  series  and  all 
other  investment  companies  or  series 
thereof  for  which  FMR,  FDC,  or  NFSC, 
or  their  subsidiaries  or  affiliates,  act  or 
will  in  the  future  act  as  investment 
adviser  or  principal  underwriter  (said 
Trusts  and  series  thereof,  and  said  other 
investment  companies  and  series 
thereof  are  collectively  referred  to 
herein  as  “Funds”  and  individually  as  a 
“Fund”). 

2.  Certain  of  the  Trusts  currently  are 
organized  as  business  trusts  under  the 
laws  of  either  the  Commonwealth  of 
Massachusetts  or  the  State  of  Delaware. 
Each  such  Trust  that  is  organized  in 
Massachusetts  is  registered  under  the 
Act.  It  is  expected  that  each  such  Trust 
that  is  organized  as  a  Delaware 
business  trust  will  be  registered  under 
the  Act  in  the  near  future.*  Most  of  the 
Trusts  are  series  companies  and  may 
issue  one  or  more  series. 

3.  FMR,  a  registered  investment 
adviser,  acts  as  each  Fund’s  investment 
manager  and  provides  the  Funds  with 
administrative  services.  FMR  is  a  wholly 
owned  subsidiary  of  FMR  Corp.,  a 
holding  company.  FDC,  a  direct 
subsidiary  of  FMR  Corp.,  acts  as  the 
distributor  of  all  the  Funds,  other  than 
the  three  Funds  for  which  NFSC,  an 
indirect  subsidiary  of  FMR  Corp.,  serves 
as  distributor. 

4.  The  Fimds  currently  are  offered  and 
sold  to  customers  consisting  of  the 
general  public,  as  well  as  institutional 
investors.  Shares  of  beneficial  interest 
(“Shares”)  of  some  of  the  Funds  are  sold 
with  an  initial  sales  charge  with 


*  In  addition,  certain  of  the  Tnurtt  are  organized 
as  limited  partnerships.  It  is  intended  that  the 
requested  order  apply  to  these  Trusts,  and  any 
similar  partnership  organized  in  the  future,  in 
anticipation  of  their  future  reorganization  into  either 
business  trust  or  corporate  forms. 


scheduled  variations  in  accordance  with 
applicable  provisions  of  rule  22d-l 
under  the  Act.  In  addition,  some  Funds 
have  adopted  a  rule  12b-l  plan  under 
the  Act  providing  for  the  use  of  up  to  .65 
of  1%  of  their  respective  net  assets 
annually  to  aid  in  the  distribution  of 
Fund  Shares.  These  currently  issued  and 
outstanding  Shares  are  hereinafter 
referred  to  as  the  “Existing  Shares.” 

5.  As  a  result  of  increased 
segmentation  of  the  market  for  mutual 
funds,  applicants  believe  that  it  is 
imperative  that  the  Funds  be  able  to 
tailor  their  services  and  expenses,  to  the 
extent  possible,  to  the  needs  of  the 
particular  investor.  To  accomplish  this, 
and  to  expand  their  marketing 
alternatives,  the  Funds  are 
contemplating  the  creation  of  new 
shares. 

6.  Each  Fund  may  create  and  offer  an 
unlimited  number  of  different  classes  of 
Shares  (“New  Shares”)  in  connection 
with  (a)  a  distribution  plan  adopted 
pursuant  to  rule  12b-l  under  the  Act 
(“12b-l  Plan”);  and/or  (b)  a  non-rule 
12b-l  Shareholder  services  plan 
(“Shareholder  Services  Plan”);  or  (c)  no 
128-1  Plan  or  Shareholder  Services  Plan. 
The  New  Shares  offered  subject  to  the 
12b-l  Plan  and  the  Shareholder  Services 
Plan  are  hereinafter  referred  to  as  the 
“12b-l  Shares”  and  the  “Shareholder 
Services  Plan  Shares,”  respectively.  The 
12b-l  Plan  and  the  Shareholder  Services 
Plan  are  sometimes  collectively  referred 
to  herein  as  “Plans.”  All  classes  of 
Shares  issued  by  the  Funds  in 
connection  with  any  order  granted  in 
response  to  the  application  will  comply 
with  all  representations  and  conditions 
contained  therein. 

7.  Under  each  type  of  Plan,  the  Fund 
would  enter  into  servicing  agreements 
(“Service  Agreements”)  with  banks, 
brokerdealers.  or  other  institutions 
(“Service  Organic tions”)  under  which 
the  Service  Organizations  would 
provide  certain  account  administration 
services  to  their  customers  who  from 
time  to  time  beneficially  own  Shares 
offered  in  connection  with  a  particular 
Plan  or  Plans. 

8.  The  personal  and  account 
maintenance  services  to  be  provided  by 
Service  Organizations  to  their  customers 
under  a  Shareholder  Services  Plan  may 
include,  but  are  not  limited  to,  the 
following:  Acting  as  the  sole  shareholder 
of  record  and  nominee  for  all 
shareholders;  maintaining  account 
records  for  each  shareholder  who 
beneficially  owns  Shareholder  Services 
Plan  Shares;  opening  and  closing 
accounts;  answering  questions  and 
handling  correspondence  from 
shareholders  alraut  their  accounts; 
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processing  shareholder  orders  to 
purchase,  redeem,  and  exchange 
Shareholder  Services  Plan  Shares; 
posting  interest;  handling  the 
bansmission  of  funds  representing  the 
purchase  price  or  redemption  proceeds; 
issuing  confirmations  for  transactions  in 
Shareholder  Services  Plan  Shares  by 
shareholders;  distributing  current  copies 
of  prospectuses  and  shareholder  reports; 
assisting  ctistomers  in  completing 
application  forms,  selecting  dividend 
and  other  account  options,  and  opening 
custody  accounts  with  the  Service 
Organization;  providing  account 
maintenance  and  accounting  support  for 
all  transactions;  and  similar  personal 
services  and/or  shareholder  account 
maintenance  services  as  may  be  agreed 
to  by  the  Service  Organization  in  the 
future  (collectively,  the  “Shareholder 
Services  Plan  Services”). 

9.  The  distribution-related  services  to 
be  provided  by  Service  Organizations  to 
the  Funds  and/or  their  customers  under 
the  12b-l  Plan  of  a  Fund  may  include, 
but  are  not  limited  to,  the  following: 
advertising  the  availability  of  services 
and  products;  designing  material  to  send 
to  customers  and  developing  methods  of 
making  such  materials  accessible  to 
customers:  providing  information  about 
the  product  needs  of  customers; 
prodding  facilities  to  solicit  Fund  sales 
and  to  answer  questions  from 
prospective  and  existing  investors  about 
the  Fund;  receiving  and  answering 
correspondence  from  prospective 
investors,  including  requests  for  sales 
literature,  prospectuses,  and  statements 
of  additional  information:  displaying 
and  making  sales  literature  and 
prospectuses  available  on  the  Service 
Organization's  premises;  acting  as 
liaison  between  shareholders  and  the 
Fund,  including  obtaining  information 
from  the  Fimd,  and  providing 
performance  and  other  information 
about  the  Fund:  and  providing 
additional  personal  services  and/or 
shareholder  account  maintenance 
services  like  those  listed  above  as 
Shareholder  Services  Plan  Services  or 
additional  distribution-related  services 
as  may  be  agreed  to  by  the  Service 
Organization  in  the  future  (collectively, 
the  “12b-l  Plan  Services”).  The  Service 
Agreement  would  further  provide  for 
compensation  to  broker-dealers  for  their 
efforts  to  sell  the  12b-l  Plan  Shares  to 
their  brokerage  customers  and 
prospective  customers. 

10.  The  provision  of  Shareholder 
Services  Wan  Services  and  12b-l  Plan 
Services  under  the  Plans  would  augment 
(and  not  be  duplicative  of)  the  services 
to  be  provided  to  each.hmd  by  its 
investment  adviser  and  distributor  and 


by  the  party  which  provides  custody 
and  recordkeeping  services  to  each 
particular  Fund.  In  addition,  in  the  event 
that  a  Fund  adopts  both  a  Shareholder 
Services  Plan  and  a  12b-l  Plan,  the 
Trustees  will  assure  that,  to  the  extent 
that  the  Plans  may  be  deemed  to  overlap 
fn  some  respects,  compensation  shall 
not  be  duplicative  as  the  result  of  the 
use  of  both  Plans. 

11.  Under  each  type  of  Plan,  the  Funds 
would  pay  a  Service  Organization  for  its 
services  and  assistance  in  accordance 
with  the  terms  of  the  Plan  and  the 
particular  Service  Agreement  Such 
payments  are  hereinafter  referred  to  as 
“Service  Payments."  The  expense  of 
such  payments  would  be  borne  entirely 
by  the  beneficial  owners  of  the  class  of 
New  Shares  of  the  fund  to  which  the 
Service  Agreement  relates. 

12.  Service  Payments  paid  to  a  Service 
Organization  pursuant  to  a  12b-l  Plan 
would  not  exceed  the  amount  permitted 
under  applicable  regulations  of  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”).  Currently  the 
amount  of  Service  Payments  under  a 
12b-l  Plan  is  expected  to  be  up  to  .65% 
per  annum  of  the  average  daily  net  asset 
value  of  the  12b-l  Plan  Shares.  The  level 
of  payments  permitted  under  the 
12b-l  Plan  sh^l  be  changed  only 
pursuant  to  approval  by  the 
shareholders  of  the  affected  class  of  a 
Fund.  Service  Payments  pursuant  to  a 
Shareholder  Services  Plan  would  not 
exceed  the  amount  permitted  under 
applicable  NASD  regulations.  Currently, 
such  Service  Payments  arebexpected  to 
be  up  to  .25%  per  annum  of  the  average 
daily  net  asset  value  of  those  shares 
beneficially  owned  by  customers  of  the 
bank,  trust  company,  or  other  financial 
institution  with  respect  to  which 
personal  and  account  maintenance 
services  are  performed  under  a 
Shareholder  Service  Plan.  The  Service 
Payments  would  not  be  increased  over 
the  above  limits  unless  the  Conunission 
in  the  future  approves  regulations 
promulgated  by  the  NASD  authorizing 
higher  payments. 

13.  Each  New  Share  or  Existing  Share 
in  a  particular  Fund  would  represent, 
regardless  of  class,  an  interest  in  the 
same  portfolio  of  investments  of  the 
Fund  and  would  have  identical  voting, 
dividend,  liquidation,  and  other  terms 
and  conditions,  except  that:  (a)  Each 
class  of  New  Shares  would  have  a 
different  class  designation:  (b)  each 
class  of  New  Shares  offered  in 
connection  with  a  Plan  would  bear  the 
expense  of  the  Service  Payments  that 
would  be  made  under  the  Service 
Agreements  that  have  been  entered  into 
with  respect  to  such  class;  (c)  each  class 


of  New  Shares  also  could  bear  certain 
other  expenses  that  are  directly 
attributable  only  to  the  class,  including 
(i)  transfer  agent  fees  identified  by 
applicants  as  being  attributable  to  a 
specific  class  of  Shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholders  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class;  (iii)  blue 
sky  registration  fees  incurred  by  a  class 
of  Shares:  (iv)  SEC  registration  fees 
incurred  by  a  class  of  Shares;  (v)  the 
expense  of  administrative  personnel  and 
services  as  required  to  support  the 
shareholders  of  a  specific  class;  (vi) 
trustees'  fees  or  expenses  incurred  as  a 
result  of  issues  relating  to  one  class  of 
Shares;  and  (vii)  accounting  expenses 
relating  solely  to  one  class  of  Shares 
(collectively  referred  to  herein  as  “Class 
Expenses”);  (d)  only  the  holders  of  the 
New  Shares  of  the  class  or  classes 
involved  would  be  entitled  to  vote  on 
matters  pertaining  to  a  Plan  and  any 
related  agreements  relating  to  such  class 
or  classes:  ’  and  (e)  each  class  would 
have  different  exchange  privileges.  No 
Class  Expenses  other  than  those 
enumerated  above  would  be  charged 
without  obtaining  an  amendment  of  the 
exemptive  order  requested  in  the 
application. 

14.  The  gross  income  of  all  Fimds  will 
be  allocated  among  the  classes  of 
Shares  on  the  basis  of  the  relative 
applicable  net  asset  values.  Expenses  of 
the  Trusts  that  have  established  multiple 
portfolios  that  cannot  be  attributed 
directly  to  any  one  Fund  (‘Trust 
Expenses”)  generally  will  be  allocated 
to  each  Fund  based  on  the  relative  net 
assets  of  such  Fund.*  Certain  expenses 
may  be  attributable  to  a  particular  Fund, 
but  not  a  particular  class  (“Fund 
Expenses”).  All  such  Fund  Expenses 
incurred  by  a  Fimd  would  be  borne  on 
the  basis  of  the  relative  net  asset  values 
of  the  classes  of  that  Fund,  except  for 
the  Service  Payments  that  are  made 
under  a  Plan  that  has  been  adopted  in 
connection  with  a  class  of  Shares  and 
except  for  Class  Expenses.  Finally, 

Class  Expenses  may  be  attributable  to  a 

’  Shares  offered  in  connection  with  the 
Shareholder  Services  Plan  will  not  necessarily  be 
accorded  the  voting  rights  specified  in  rule  12b-l, 
although  the  trustees  may  approve  a  Shareholder 
Services  Man  with  such  rights.  If  an  issue  relating  to 
a  Plan,  or  a  Service  Agreement  related  thereto,  is 
submitted  to  a  vote  of  shareholders,  only  the 
holders  of  the  Shares  of  the  class  or  classes  affected 
by  the  Plan  or  Service  Agreement  would  be  entitled 
to  vote. 

*  From  time  to  time,  the  'Prusts  may  allocate 
expenses  among  Funds  using  alternative  methods, 
including  allocation  based  on  the  number  of 
shareholders  of  each  Fund. 
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particular  class  of  Shares  of  a  Fund.  All 
Class  Expenses  incurred  by  a  class  of 
Shares  would  be  borne  on  a  pro  rata 
basis  by  the  outstanding  Shares  of  such 
class. 

15.  Because  of  the  Service  Payments 
and  Class  Expenses  that  may  be  borne 
by  each  class  of  Shares,  the  net  income 
of  (and  dividends  payable  to)  each  class 
may  be  different  than  the  net  income  of 
(and  dividends  payable  to)  the  other 
classes  of  Shares  in  the  same  Fund. 
Dividends  paid  to  each  class  of  Shares 
in  a  Fund  would,  however,  be  declared 
and  paid  on  the  same  days  and  at  the 
same  times,  and,  except  as  noted  with 
respect  to  the  expenses  of  Service 
Payments  and  Class  Expenses,  would  be 
determined  in  the  same  manner  and 
paid  in  the  same  amounts.  In  the  case  of 
each  of  the  Funds  that  are  not  money 
market  funds,  which  do  not  maintain  a 
constant  net  asset  value  per  share,  and 
do  not  declare  dividends  on  a  daily 
basis,  the  net  asset  value  per  share  of 
the  classes  of  Shares  of  the  Fimd  will 
vary. 

16.  Except  as  noted  below,  each  class 
of  Shares  may  be  exchanged  only  for 
Shares  of  the  same  class  in  another 
Fund  within  the  same  "group  of 
investment  companies"  as  that  term  is 
defined  in  rule  lla-3ta)  under  the  Act. 
Shares  of  each  Fund  within  the  same 
group  of  investment  companies  will  be 
exchangeable  for  shares  of  each  of  the 
other  Funds  within  that  group  with  the 
same  characteristics.  This  privilege 
would  apply  irrespective  of  whether  the 
shares  in  question  are  newly  created 
12b-l  Plan  Shares  or  Shareholder 
Services  Plan  Shares,  or  Existing  Shares 
with  those  characteristics.  Accordingly, 
for  example.  Existing  Shares  subject  to  a 
rule  12b-l  plan  of  one  Fund  would  be 
exchangeable  for  newly-created  12b-l 
Plan  Shares  of  another  Fund. 
Notwithstanding  the  foregoing, 
exchanges  will  be  permitted  among 
different  classes  should  a  shareholder 
cease  to  be  eligible  to  purchase  Shares 
of  the  original  class  by  reason  of  a 
change  in  the  shareholder’s  status. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  pursuant  to  section  6{c)  of  the  Act 
because  the  proposed  issuance  and  sale 
of  New  ^ares  might  be  deemed:  (a)  To 
result  in  a  “senior  security”  within  the 
meaning  of  section  18(g)  of  the  Act  and 
to  be  prohibited  by  section  18(f)(1)  of  the 
Act:  and  (b)  to  vicdate  the  equal  voting 
provisions  of  section  18(i)  of  the  Act. 

The  creation  of  the  New  Shares  may 
result  in  Shares  of  a  class  having 
"priority  over  (another)  class  as  to  *  *  * 
payment  of  dividends"  and  having 
imequal  voting  rights  because,  under  the 


proposed  arrangement,  certain  classes 
of  Shares  in  the  same  Fund  would  bear 
the  expense  of  Service  Payments  and 
Class  Expenses  and  would  enjoy 
exclusive  voting  rights  with  respect  to 
matters  concerning  the  Plans. 

2.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  Plans  is 
equitable,  and  would  not  discriminate 
against  any  group  of  shareholders. 
Although  investors  purchasing  shares 
offered  in  connection  with  a  Plan  would 
bear  the  costs  associated  with  the 
related  services,  they  would  also  enjoy 
the  beneffts  of  those  services  and,  in  the 
case  of  Rule  12b-l  Plan  Shares, 
exclusive  shareholder  voting  rights  with 
respect  to  matters  affecting  such  Plan. 
Conversely,  investors  purchasing  Shares 
that  are  not  covered  by  such  Plan  would 
not  be  burdened  with  such  expenses,  or 
enjoy  such  voting  rights. 

3.  Applicants  believe  that  by  offering 
New  Shares  in  connection  with  Plans  as 
described  above,  and  also  by  creating 
and  offering  Shares  independently  of 
Plans,  the  Fimds  may  be  able  to  achieve 
added  flexibility  in  meeting  the  service 
and  investment  needs  of  shareholders 
and  future  investors.  If  New  Shares  are 
created  and  Plans  adopted  as  described, 
the  Funds  will  be  able  to  address  more 
precisely  the  needs  of  the  particular 
investors  and  cause  the  associated 
expenses  to  be  borne  by  such  investors. 
Applicants  acknowledge  that  this 
objective  might  be  achieved  through  the 
organization  of  new  investment 
portfolios,  but  believe  that  it  would  be 
inefficient  and  economically  unfeasible 
to  organize  a  separate  investment 
portfolio  for  each  class  of  Shares 
created.  Applicants  assert  that  not  only 
would  unnecessary  accoimting, 
bookkeeping,  and  legal  costs  be  incurred 
in  organizing  and  operating  such  new 
portfolios,  but  the  management  of  the 
new  portfolios,  as  well  as  any  existing 
portfolios,  might  be  hampered.  For  these 
reasons,  the  Funds  seek  to  create  new 
classes  of  Shares,  rather  than  new 
portfolios. 

4.  Applicants  maintain  that  the 
propos^  arrangement  does  not  involve 
borrowing,  and  does  not  affect  the 
Funds*  existing  assets  or  reserves.  Nor 
would  the  proposed  arrangement 
increase  the  speculative  character  of  the 
Shares  of  a  Fund,  since  all  Shares  of  a 
Fund  will  participate  in  all  of  the  Fimd’s 
appreciation,  income,  and  all  of  the 
Fund’s  expenses  (with  the  exception  of 
the  proposed  Service  Payments  and 
Class  ^penses)  on  the  basis  of  the 
relative  applicable  net  assets  of  the 
classes. 


Applicants’  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
requested  relief: 

1.  Each  class  of  Shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments,  and  be  identical  in  all 
aspects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
Shares  of  a  Fmid  will  relate  solely  to 
one  or  more  of  the  following:  (a)  The 
method  of  financing  certain  Class 
Expenses,  which  are  limited  to  any  or  all 
of  the  following  (i)  transfer  agent  fees 
identified  by  applicants  as  being 
attributable  to  a  specific  class  of  Shares: 

(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  specific  class: 

(iii)  blue  sky  registration  fees  incurred 
by  a  class  of  Shares;  (iv)  Commission 
registration  fees  incurred  by  a  class  of 
Shares;  (v)  the  expense  of 
administrative  personnel  and  services 
as  required  to  support  the  shareholders 
of  a  specific  class;  (vi)  trustees’  fees  or 
expenses  incurred  as  a  result  of  issues 
relating  solely  to  one  class  of  Shares; 
and  (vii)  accounting  expenses  relating  to 
one  class  of  Shares;  (b)  expenses 
assessed  to  a  class  piirsuant  to  a 
Shareholder  Services  Plan  and/or  12b-l 
Plan  with  respect  to  a  class;  (c)  the  fact 
that  the  classes  will  vote  separately 
with  respect  to  the  Fund’s  Shareholder 
Services  Plan  and/or  12b-l  Plan;  (d)  the 
different  exchange  privileges  of  the 
classes  of  Shares;  and  (e)  the 
designation  of  each  class  of  Shares  of  a 
Fund.  Any  additional  incremental 
expenses  not  specifically  identified 
above  which  are  subsequently  identified 
and  determined  to  be  properly  allocated 
to  one  class  of  Shares  shall  not  be  so 
allocated  until  approved  by  the 
Commission  pursuant  to  an  amended 
order. 

2.  The  trustees  of  the  Trusts,  including 
a  majority  of  the  independent  trustees, 
will  approve  the  offering  of  different 
classes  of  Shares  (the  "Multi-Class 
System")  prior  to  the  implementation  of 
that  system  by  a  particular  Fund.  The 
minutes  of  the  meetings  of  the  trustees 
of  the  Trusts  regarding  the  deliberations 
of  the  trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Multi-Class  System  will  reflect  in  detail 
the  reasons  for  the  trustees’ 
determination  that  the  proposed  Multi- 
Class  System  is  in  the  ^st  interest  of 
both  the  Funds  and  their  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
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a  particular  claM  and  any  aubaeqaent 
changes  thereto  wiB  be  reviewed  and 
approved  by  a  vole  of  Ihe  boards  of 
tnsatees  of  the  Trasis  indading  a 
majority  of  te  trostaea  who  are  aot 
interested  persons  of  theTrasta.  Any 
peeaoB  aathociaed  to<fireot  the 
attocation  and  diapoaitioa  of  montae 
paid  or  payable  by  the  Funds  io  asset 
Claas  Expanses  ahail  provide  to  the 
boards  trustees,  and  the  tnisiees  shall 
review,  at  least  qaartariy.  a  written 
report  of  the  amounts  so  eicpeoded  and 
the  purposes  for  which  each 
expenditures  were 

4.  Ota  an  ongmng  basisi  die  trustees  of 
the  Trusts  pursuant  to  their  fiduciary 
responaBnlities  uoder  the  Act  and 
odierwise.  w31  monitor  the  Funda  lor  die 
existence  of  a^y  matedal  conflicts 
amotag  the  interests  of  die  classes  of 
Shares.  The  trustees,  induding  a 

shdl  t^  sudi  action  aa  is  reasonably 
necessary  to  diodoate  aqy  aodi 
confliCtB  diat  may  develop.  Each  Fund’s 
distributor  and  advisor  ndB  bs 
responsiUe  for  reporting  any  poteaUd 
or  existing  oonfUcts  to  ^  trustees.  If  a 
conffict  arises,  the  Fund's  distrSiutor 
and  advisor  at  their  own  cost,  wiB 
remedy  such  conffict  vp  to  and  induding 
estaUfiddng  a  new  roistered 
management  iirvestnent  cesnpar^. 

5.  Any  llfb-1  Han  adapted  or  amended 
to  permit  the  assessaieRt  of  a  nde  12!b-l 
fee  on  any  dess  aS  Shares  whkh  has  not 
had  Hs  12lb-l  plan  an^rovod  by  die 
public  dmrdiolden  of  that  dass  if^  be 
sdmritted  to  die  jmUic  diareholders  of 
sudi  daes  for  approval  at  the  next 
meeting  of  dur^oMers  after  the  faddal 
issuance  of  the  dees  of  Shares.  Such 
nweting  is  to  he  held  widuB  Id  moi^ 
of  the  date  thet  dm  re^stradon 
statement  rdating  to  such  dass  first 
becomes  effedlve  or.  if  appikaride,  the 
dsAe  diat  the  amendment  to  the 
registoadoii  statement  necessary  to  Offer 
sudi  dass  first  becomes  effective,  or 
withfai  audi  other  period  as  required  by 
the  Commission  staff  via  undertakiiq  in 
the  ngistratian  statement  relating  to 
such  dass.  or,  if  applicable,  in  the 
amendment  to  the  re^stration  statemeat 
offeriag  each  dsM. 

A  The  dwtiibalor  of  eadi  Fund  wifl 
adopt  ccaqihance  staadards  as  to  svhen 
each  dass  of  Shares  aiay  be  sohi  to 
particalariBvcjtocs.  ApplicaptssifiM 
require  al  persoas  adfing  l%mes  of  the 
Fuiub  to  agree  to  confacm  to  sudi 
staodanto. 

7.  The  Shareholder  Services  Flsae  will 
be  adopted  and  operated  in  ancoixi  sacs 
wi  A  the  prooeduree  set  forth  to  rds  Ub- 
1  (b)  throu^  (Q  as  if  dm  experulitares 
made  thereundier  were  aabi^  to  rale 
12b-l.  except  diat  ehareholdmn  naed  not 


enjoy  the  voting  ri^te  specified  in  rule 
In  evekMtiag  the  Shateholder 
Services  Plans,  the  trustoee  will 
specifically  consider  whether  (a)  sudi 
Plans  are  In  the  best  interest  4^  the 
applicable  classes  and  dieir  respective 
shareholders,  fb)  the  services  to  be 
performed  pursuant  to  the  Shareholders  ^ 
Sendees  Ffms  are  required  for  the 
operation  of  the  applicable  daises,  (c) 
die  Service  Orgairizations  cen  provide 
services  at  least  equd,  in  nature  and 
qudity.  to  those  provided  by  others, 
kiduding  the  Funds,  providing  dmdar 
services,  and  (d)  the  fees  for  such 
seevioes  are  fair  and  reasonable  in  the 
of  dw  usual  and  castomary  charges 
made  by  other  entities,  espedsdly  non- 
affifia*^  entities,  tor  services  of  the 
saaie  nature  and  qudity. 

•.  Each  Service  Agreement  antered 
iato  pursaant  to  a  ffiwrdiolder  Servioes 
Plaa  will  contaiu  a  representation  by  die 
Service  Organization  that  any 
ooaipensatioa  payable  to  dm  Service 
Orgaahattoa  ia  coanectioo  with  die 
investmeDt  of  customers’  assets  in  the 
Funds  (aj  will  be  disclosed  fay  it  to  ths. 
CMSkwnerSi  (b)  wiM  be  authoftoed  fay  its 
crohHiiMa.  and  (cj  will  not  resalt  in  an 
excessivs  fee  to  ^  Service 
Organization. 

9.  Each  Swrice  Ameement  entered 
into  pursuent  to  e  Snarriinider  Services 
iTan  wiB  provide  tost,  in  ths  event  en 
issue  pertaining  to  e  Shareholder 
Services  iTan  is  sidunitted  lor 
shareholder  ej^iroval.  the  Service 
(hganizatfon  wfll  vote  any  Shares  held 
of  Its  own  account  in  the  same 
proportioa  as  the  vote  those  Shares 
held  for  its  customers'  accounts. 

It).  The  trustees  wffi  receive  quaileriy 
and  annual  statements  concerning  the 
amounts  expended  under  the 
ShareholdeT  Services  Flans  and  12lb-l 
Plans  and  the  rdated  Service 
Agreements  complyhtg  with  paragrai^ 
(b)(3)0i)  tif  nde  as  it  may  Ite 

ame^^  from  time  to  time,  in  the 
statements,  only  expenditures  properfar 
attributable  to  die  sale  or  servicing  of  a 
particular  dass  of  Shares  wifi  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  dass.  Expenditures  not 
related  to  the  sale  or  aervioliig  of  u 
particalar  daes  wfll  not  be  preeentod  to 
the  truotoes  to  justify  any  Sro 
atteflmtabto  to  that  dass.  llw 
statemenli,  induding  tha  attocatioas 
upon  which  they  aro  based,  wfll  be 
subject  to  the  review  and  approval  of 
the  independent  Tyustoss  in  the  axeedee 
of  their  fidadary  duties. 

11.  OIvsdends  paid  by  a  Fund  widi 
respect  to  each  dass  of  its  Shares,  to  the 
extent  aiqr  dividends  aro  paid,  svffi  be 
calculated  ia  the  same  omanei;  at  the 
same  time,  on  the  same  day,  and  wifl  be 


in  the  same  amount,  excqit  thut  Service 
Pajmients  made  by  a  dass  under  a  Plan 
and  any  Class  Expenses  will  be  bone 
exdnsiveiy  by  thst  dass. 

12.  The  methodology  and  procedares 
for  calcdatii^  the  net  asset  vdoeand 
dividends  sad  distribations  of  the 
dsases  and  the  proper  aflocation  of 
expenses  aaioag  the  dssset  has  been 
reviewed  by  en  expert  (tiie ’’Biqiertl 
who  has  readered  a  report  to  a^icents, 
which  has  been  provided  to  tiie  staff  of 
the  Comaiseion.  tiiat  such  methodology 
and  ptooederee  are  adequate  to  ensure 
that  such  ededations  end  aBocations 
wodd  be  ssade  in  an  appropriate 
maimer.  On  an  ongoing  bads,  the 
Expert,  or  en  appropriate  subetitute 
Expert,  wifl  monitor  tiie  manner  in 
wMdi  the  calcdations  and  aBocations 
are  being  asade  and,  based  upon  such 
review,  wifl  render  at  least  anrraaHy  a 
report  to  tiie  Funds  ffiat  tite  calculations 
aid  allocations  are  being  made 
properly.  The  reports  of  the  Expert  wifl 
be  filed  as  part  ^  tiie  periodic  reports 
filed  with  the  Commission  pursuant  to 
sedion  9Q(al  and  30(bKl)  cf  the  Ad.  The 
work  papers  of  the  Eiqiert  with  reflect 
to  such  reports,  followtng  request  i^  the 
Funds  (which  the  Funds  agree  to 
pravi^],  wiU  be  availalde  for  inspeddon 
by  the  Commission  staff  upon  written 
request  to  the  Funds  for  such  work 
papers  by  a  senior  member  of  the 
Dividon  of  Investment  Management, 
lindted  to  die  Director,  an  assodate 
Difector.  Bie  Chief  Accountant,  the  Qiief 
Financial  Analyst,  and  Assistant 
Director,  and  ai\y  Regional 
Administrators  or  Assodate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expwl  b  a  ’’Special 
Purpose'*  report  on  the  Tlesign  ci  a 
System**  and  ongoing  reports  would  be 
”^>edal  Purpose**  reports  on  the 
’’Design  of  a  System  and  Certain 
Comfdiaiice  Tests**  as  defined  and 
desciflied  In  SAS  Na  44  of  die  AICPA 
as  H  may  be  amended  bom  time  to  time, 
or  in  sircar  auditing  standards  as  xaay 
be  adopted  by  the  AJCPA  frocn  time  to 
time. 

13.  Applicants  have  adeejuate 
factiUtes  in  place  to  ensure 
implementation  of  the  methodology  and 
prooeduces  for  cakaiating  the  net  asset 
veins  and  dtvktends  and  datributtons  of 
tha  daaoes  of  Shares  and  the  proper 
allocation  of  expenses  among  the 
dasaes  of  Shares  and  this 
representation  has  been  concaned  vrith 
by  toe  Expert  in  the  tottial  report 
referred  to  in  oonditroa  (121  above  and 
will  be  conewNd  with  by  the  Expert,  oc 
an  appropriato  atibetitale  Expert,  mi  an 
ongoing  baria  to  teaat  aoBunlly  in  the 
ongotag  reports  refened  to  In  condition  . 
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(12)  above.  Applicants  will  take 
immediate  corrective  action  if  this 
representation  is  not  concurred  in  by  the 
Expert  orappropriate  substitute  Expert. 

14.  The  prospectuses  of  each  class  of 
Shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Fund  Shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  Shares 
over  another  in  the  Funds. 

15.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  the  Trusts  with  respect  to  the 
Multi-Class  System  will  be  set  forth  in 
guidelines  which  will  be  furnished  to  the 
trustees. 

16.  The  Funds  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  Shares  in  every 
prospectus,  regardless  of  whether  all 
classes  of  Shares  are  offered  through 
each  prospectus.  The  Fimds  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  Shares  in  every  shareholder 
report.  To  the  extent  any  advertisement 
or  sales  literature  describes  the 
expenses  or  performance  data 
applicable  to  any  class  of  Shares,  it  will 
also  disclose  the  respective  expenses 
and/or  performance  data  applicable  to 
all  classes  of  Shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds’s  net  asset  value  or  public 
offering  price  will  present  each  class  of 
Shares  separately. 

17.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  of 
or  acquiescence  in  any  particular  level 
of  payments  that  any  Ftmd  may  make 
pursuant  to  its  Rule  12b-l  Plan  or 
Shareholder  Services  Plan  in  reliance  on 
the  exemptive  order. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  92-18668  Filed  6-5-92;  8:45  am] 
BILUNO  COOE  SOIO-OI-II 


DEPARTMENT  OF  STATE 

IPubHc  Notica  16651 

Shipping  Coordinating  Commlttaa; 
Marithna  Safaty  Commlttaa  and 
Asaociatad  Bodlaa;  Maating 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
9:30  a.m.  on  Wednesday,  December.  2, 
1902,  in  room  2415,  at  US  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington,  DC  20593. 

The  purpose  of  the  meeting  is  to 
fmalize  preparations,  including  die 
discussion  of  papers  received  and  draft 
U.S.  positions,  for  the  61st  Session  of  the 
Maritime  Safety  Committee  (MSC)  and 
associated  bodies  of  the  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  December  7-11, 1992,  at 
IMO  Headquarters  in  London.  In 
addition,  the  SHC  will  discuss  draft  U.S. 
positions  for  the  IMO  woridng  group  on 
strategy  for  port  interface  whi(^  is 
scheduled  to  meet  December  14-16, 

1992,  at  IMO  headquarters. 

Among  other  issues,  items  of 
particular  interest  are: 

—Consideration  and  adoption  of 
amendments  to  Safety  of  life  at  Sea 
74  and  related  codes. 

— Reports  of  Technical  Sub-Committees. 
— Flag  State  compliance. 

— ^Role  of  the  human  element  in 
meuitime  casualties. 

— Construction  and  safety  aspects  of  oil 
tankers  and  bulkers 
— Marine  transport  of  radioactive 
materials. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing  to  Mr. 
Gene  F.  Hammel,  U.S.  Coast  Guard  (G- 
CI],  room  2114, 2100  Second  Street,  SW., 
Washington.  DC  20593  or  by  calling 
(202)  267-2260. 

Dated:  July  6, 1992. 

Geoffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 

[FR  Doc.  92-18585  Filed  8-5-92;  8:45  am] 
BILUNO  CODE  4710-07-M  ^ 


DEPARTMENT  OF  TRANSPORTATION 
National  Highway  Traffic  Safaty 
Administration 
(Docket  No.  92-36;  Notico  2) 

Kolto  Manufacturing  Co.,  Ltd;  Racaipt 
of  Patitlon  for  Datarmlnation  of 
Inconsaquantial  NoncompUanca 

AQENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Correction. 


summary:  On  July  29, 1992,  NHTSA 
published  in  the  Federal  Register  a 
notice  of  receipt  of  a  petition  from  Koito 
Manufacturing  Co.,  Ltd.  for 
determination  of  Inconsequential 
Noncompliance  with  49  QTl  571.108, 
’’Lamps,  Reflective  Devices,  and 
Associated  Equipment,”  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
108.  (57  FR  33543)  This  notice  corrects 
the  docket  number  to  read  ’’[Docket  No. 
62-36;  Notice  1]:”  the  July  29. 1992. 
notice  had  read  ’’(Dodcet  No.  92-35; 
Notice  1).” 

Issued  on:  ]uly  31, 1992. 

Barry  FebicB, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  92-18627  Filed  8-5-62;  8:45  am] 
BILUNO  CODE  4aio-aa-M 

(Docket  No.  92-16;  Notice  2] 

Determination  That  Nonconforming 
1989  MitsubIsM  Qalant  Super  Salon 
Paaaenger  Cars  Are  EOglbte  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Notice  of  determination  by 
NHTSA  that  nonconforming  1989 
Mitsubishi  Galant  Super  Salon 
passenger  cars  are  eligible  for 
importation. 

summary:  This  notice  announces  the 
determination  by  NHTSA  that  1989 
Mitsubishi  Galant  Super  Salon 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  fat  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  widi  the  safety  standards  (the 
1989  Mitsubishi  Galant),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
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OAtW:  The  detenainataon  is  effective  oa 
August  flL  1092. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ted  Bayler,  Office  of  Vehide  Safety 
Compliance,  NHTSA  f202-366-S306). 

SUFFtEMENT ART  INFORMATIOIl: 

Background 

Under  sectitm  108(c)(3)(AKi)  of  the 
National  Traffic  and  Y^tor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  Stales  on  and 
after  January  31«  1990,  unless  NHTSA 
has  determined  that: 

(I)  the  motor  vehicle  is  *  *  * 
substantially  similar  to  a  motor  vehicle 
originally  numufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  sectioa  114  (of  the  Act), 
and  of  the  same  model  year  *  *  *  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  sidxBitted  by  ehhm* 
maniffactarers  or  iRipoitera  who  have 
registered  with  NHT^  pursuant  to  49 
era  part  S92.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Fedatal  Bsgistar  of  each  petitioa  that  it 
reemves  and  affords  intoested  peraoas 
an  opportunity  to  oorament  on  the 
petition.  At  the  close  of  the  comasent 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  aiqr  comments  that  it 
has  received,  whether  the  vehide  is 
eligible  for  importation.  The  sigency  fftou 
publishaa  this  detennhutUm  in  foe 
Federal  Regitlar. 

Champa^oe  importa  Inc.  of  lansdaie. 
Pennsylvania  (Registered  Importer  R- 
90-000),  petitioned  NHTSA  to  determine 
wheth^  1909  MtsUbidii  GalaiR  Soper 
Salon  paaseager  cars  are  eligible  to 
importation  inio  foe  Uidtod  States. 
NHTSA  pubtishedsMtioe  of  the  petifion 
on  March  9. 1982  (57  nt  t379(^,  to  afford 
an  opportunity  to  public  oomiitent  The 
readiw  is  tefei^  to  that  notioe  to  a 
thorough  description  of  foe  petitioa.  No 
commenls  srore  reoefved  fa  lesponse  to 
foe  notioe.  Based  on  its  review  of  the 
InforuMrtioa  tidwnmsid  by  foe  petitioner, 
NHTSA  has  determined  to  grant  the 
pefffoxL 

VeMdelShgibHity  Number  for  Ssfojedt 
Vehides 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 


vehide  eligibility  rmnfoer  mdicatiag  that 
the  vehide  is  eligible  for  entry.  VSP 13  is 
the  vehide  eligibility  number  assigned 
to  vehicles  ad^ssible  under  this  notice 
of  final  determination. 

Final  Detecadnalion 

Accordingly,  on  foe  bask  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1980  Mitsubishi  Gelaat  Super 
Salon  is  substantially  similar  to  a  1980 
Mitsubishi  Galant  originally 
manufactured  for  Importation  into  and 
sale  in  foe  United  States  and  certified 
under  section  114  of  the  Nationd  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  behig  readily  modified  to 
conform  to  aU  applicable  Federal  moto 
v^ide  safety  standards. 

AaOwdlr  IS  U5.C.  lS07(cKSXAH(Kll  and 
(CKiii}:  U  CFR  SOSA  defeg^on  of  authority 
at  40  CFR  L50  and  501 A 

lasaed  OK  Jtdy  31.  loss. 

WiliaaiA.Bea^. 

AssociatgAdaumutrotorforE^^biveiDemL 
{FR  Ooc.  9I-UB35  Filed  S4S  and 

eauM  coac  4e«aaMi 


Denial  of  Motor  Vehicle  Petttton 

This  notice  aete  forth  the  reasons  to 
the  denial  of  a  petitioa  aubaiitted  to  foe 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  seetton 
124  of  foe  Natioml  l^ffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as  amended 
(15U.S.C.1381erse9.). 

The  Center  for  Auto  Safety  (CAS) 
petitioned  the  agency  on  Aprti  1, 19^  to 
order  owner  notification  wnd  remedy  of 
1985  and  later  Coacfamoi  aotorimmes 
“foat  have  the  hot  exhaust  pipe 
extending  directly  out  from  under  foe 
(fuel)  filler  pipe."  CAS  suggested  foat 
during  foe  filHng  of  foe  fuel  tank,  fuel 
could  spill  onto  the  hot  pipe  and 
vaporize,  creating  a  fire  hazard,  if  an 
ignition  source  is  present  first 

petitioned  the  agency  to  order  foe  recdS 
of  these  vehides  in  July  1085. 

fn  1985,  the  agency  denied  the  CAS 
petition  to  tite  following  reasons: 

1.  Past  testing  indicated  foat  gasoUite 
win  not  i^piite  when  spilled  on  a  hot 
surface  such  as  a  tailptpe- 

2.  Motor  vehicles  shoald  not  be 
refueled  %vith  the  engine  running. 

3.  Several  hundred  thousand  veUdes 
prodaced  by  Ghiysier.  Ford,  and 
General  Motors  had  been  produced 
over  a  number  of  years  prior  to 
un,  with  the  fuel  filter  located 
above  the  tailpipe.  Agency  IBes 
failed  to  identify  motorhomes  or 
vans  which  experienced  a  fire 
caused  by  gasoline  dripping  onto 
tailpipes. 


CAS  filed  this  carrent  petition,  based 
on  foe  following  NHTSA  statemeirt.  that 
appeered  in  the  Comments  of  foe 
Natiouid  Highway  Traffic  Safety 
Administration  Regarding  The 
September  26, 1991  Statement  of 
Clarence  M.  Ditlow,  Director,  Center  to 
Auto  Safety,  Before  foe  U.S. 
faiyhomnental  Protection  Agency. 
October  25, 1991.  The  tests  refoni^  to 
below  are  foe  tests  mentioned  in  reason 
number  1  draw. 

The  tests  retored  to  by  CAS  wme 
condacted  over  IS  years  ago.  The  test 
tea^Kratures  were  anich  lower  thaa 
those  experienced  in  late  model  vehicles 
that  have  to  conq)fy  with  much  emre 
stfiagmit  emission  standards.  The 
criteria  used  in  1985  k  not  sufficient  for 
foe  basis  of  decisions  made  today,  ^ven 
what  is  now  known  about  operatipg 
conditions  and  temperatures  of  modern 
enfpnes  and  exhanst  systems  *  *  *. 
Exhaust  system  tenqjerstores  have  been 
measwred  over  the  last  5  yeare  and  are 
now  often  8G0  to  790  de^es  hotter  than 
common  exhaust  tempera  tares  of  10 
years  a^  ^ 

The  petitioner  noted  that  Coachmen 
was  buildUng  motorhomea  with  the 
tailpipe  exiting  under  the  fad  filler  afier 
1985,  and  foat  more  atringent  EPA 
regulatioBS  have  been  in  effect  vrith 
regard  to  notorhome  conversion  vans 
since  1985.  Therefore,  the  petitioner 
speculated  that  gasolkie  may  be 
dripping  onto  tailpipes  with 
temperatures  in  &e  1,200  to  1,400  de^gree 
Fafoonheit  (F)  temperature  range, 
thereby  presenting  a  risk  of  fire.  The 
facts,  as  discussed  below,  demonstrate 
that  ^s  is  not  foe  case. 

A  motor  vehicle  exhaust  ^stem  is 
composed  of  five  basic  components:  foe 
exhaust  manifold,  foe  eidiaust  pipe,  the 
catalytic  converter,  the  muffler,  and  foe 
tadpj^Tha  exfioostp^  is  the  section 
of  tabkg  of  foe  uxhanst  system  that  nms 
bom  the  «tgfna  axhanst  manifold  to  foe 
entrance  inito  foe  nmffler  or  catalytic 
convertar.  it  k  this  sectioa  of  a  aodmn 
ejfoaart  system,  dong  wkh  the  exterto 
surface  cf  the  catalytic  converter,  where 
the  Inghest  temperatarss  occur.  The 
section  of  tubing  foat  taas  from  foe 
muffler  to  the  rear  of  foe  vehicle  is  the 
Hik  k  the  section  of  aa 
exhaurt  system  urban  foe  lowest 
temperatures  exist  The  highest 
temperatures  in  the  tailpipe  occur  as  a 
"hot  spot"  at  a  bend  in  tire  tafipipe,  e.g., 
where  the  pipe  goes  over  foe  rear  axle, 
not  near  the  edt  end  of  foe  tailpipe.  In 
situations  where  tempeeatares  of  the 
exhaust  pipe  or  catalytic  omverter 
approach  1,200  degree  F,  the 
temperatures  at  the  exit  end  of  foe 
tailpipe,  according  to  testing  conducted 
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by  the  U.S.  Forest  Service  and  General 
Motors,  do  not  exceed  600  degrees  F. 

The  Forest  Service  tests,  which  were 
conducted  with  the  cooperation  of 
NHTSA.  determined  that  exhaust 
system  surface  temperatures  were 
usually  the  highest  at  the  first  bend  of 
the  exhaust  pipe  (where  the  general 
direction  of  the  exhaust  gas  flow  first 
becomes  horizontal  in  the  exhaust  pipe) 
and  at  the  outlet  of  the  catalytic 
converter.  The  temperatures  usually 
remain  high  from  the  first  bend  to  the 
outlet  area  of  the  catalytic  converter. 
Temperatures  then  decrease  along  the 
exhaust  system  imtil  the  area  where  the 
tailpipe  "idcks  up”  over  the  rear  axle. 

The  Forest  Service  tests  also  indicated 
that  the  exit  end  of  the  tailpipe  cools 
very  rapidly  as  soon  as  the  engine 
returns  to  idle  or  is  stopped. 

Both  the  National  Advisory 
Committee  for  Aeronautics  and  the 
American  Petroleum  Institute  have 
completed  studies  and  published  reports 
concerning  the  ignition  risk  of  gasoline 
on  hot  surfaces  in  open  air.  Widi  regard 
to  unleaded  automotive  gasoline 
(including  100  octane),  when  tested  for 
auto-ignition  by  heated  steel,  iron, 
copper,  or  nickel  surfaces  (in  open  air  or 
shrouded  to  simulate  a  vehicle's 
imderhood  condition)  the  minimum 
temperatures  required  for  auto-ignition 
exceed  1.000  degrees  F. 

The  petitioner  inaccurately  describes 
the  location  of  the  “hot”  exhaust  pipe  in 
these  vehicles.  The  Coachmen 
motorhomes  do  not  "*  *  *  have  the  hot 
exhaust  pipe  extending  directly  out  from 
under  the  filler  pipe.”  It  is  the  exit  end  of 
the  tailpipe,  a  much  cooler  component 
than  an  exhaust  pipe,  that  extends 
outward  below  the  filler  pipe  opening. 
Based  on  available  test  results,  the 
temperature  of  this  area  of  the  tailpipe 
does  not  approach  the  minimum 
temperature  necessary  for  auto-ignition 
of  gasoline,  under  any  operation 
conditions. 

CAS,  in  their  original  petition  dated 
July  9, 1985,  also  asserted  that  if 
gasoline  spilled  onto  the  tailpipe,  even  if 
auto-ignition  does  not  occur,  a  vapor 
cloud  might  be  formed  that  could  result 
in  a  “hazardous  ball  of  fire,  *  *  *  if 
there  is  any  kind  of  ignition  source.” 
NHTSA  is  aware  that,  in  the  presence  of 
an  ignition  source,  fuel  spillage  while 
refueling  will  likely  result  in  a  fire 
because  the  vapor  that  forms  above  the 
spilled  gasoline  will  ignite.  When 
gasoline  is  spilled  on  any  warm  surface, 
such  as  asphalt,  concrete,  or  warm  body 
sheet  metal,  vaporization  will  occiir 
much  quicker. 

NHTCA  is  concerned  with  the 
formation  of  vapor  clouds.  Vapor  clouds 
that  form  from  evaporative  emission 


systems  have  resulted  in  safety 
problems  and  vehicle  safety  recalls.  In 
such  instances,  the  vapor  can  collect  in 
the  underhood  areas  where  the  hottest 
sections  of  the  exhaust  system,  such  as 
the  exhaust  pipe  and  catalytic  converter, 
are  located.  Such  vapor  clouds  could 
remain  in  such  locations  and  become 
safety  hazards  while  the  vehicle  is 
either  moving  or  stationary.  The 
formation  of  gasoline  vapor  clouds 
coupled  with  the  presence  of  ignition 
sources  which  can  occur  in  the  motor 
vehicle  operating  environment  are  of 
concern  to  the  agency  and  is  precisely 
why  NHTSA  has  safety  concerns 
associated  with  on-board  vapor 
recovery  systems. 

In  contrast,  ignition  of  vapors  from 
fuel  spilling  on  tailpipes  or  other 
surfaces  during  refiieling  does  not 
appear  to  be  a  real-world  problem.  Any 
vapor  cloud  that  might  form  due  to  fuel 
spillage  on  a  tailpipe  during  refueling 
will  dissipate  very  quickly  in  the  open 
environment  of  a  refueling  station, 
particularly  once  the  vehicle  departs, 
and  could  not  migrate  into  underhood  or 
underbody  areas  near  hotter  exhaust 
system  components. 

Thus,  these  vapors  would  not  be 
exposed  to  surfaces  of  such 
temperatures  that  ignition  could  occur. 
Further,  because  the  vapors  dissipate 
quickly  upon  vehicle  movement,  they 
would  not  be  exposed  to  ignition 
sources  associated  with  motor  vehicle 
crashes.  As  pointed  out  in  NHTSA’s 
denial  of  the  original  CAS  petition  in 
1985,  “Several  hundred  thousand 
vehicles  produced  by  Chrysler,  Ford, 
and  General  Motors  over  a  period  of 
many  years  have  been  built  with  the 
gasoline  filler  location  above  the 
tailpipe.”  NHTSA  was  not  aware  in 
1985,  nor  is  NHTSA  now  aware,  of  any 
fires  either  caused  or  intensified  by  such 
a  configuration.  NHTSA  is  aware  of 
only  two  fires  involving  any  Coachmen 
motorhouses,  £uid  neither  of  these  fires 
were  the  result  of  fuel  spilling  on  the 
tailpipe. 

Coachmen  has  reported  that  they  are 
not  aware  of  any  reports  of  fire  resulting 
fi-om  gasoline  spilling  on  a  tailpipe  from 
any  source,  including  vehicle  owners 
and  CAS.  This  includes  all  the  incidents 
of  fuel  expulsion,  which  would  cause 
gasoline  to  fall  on  the  tailpipe  as  would 
happen  in  refueling  overflows.  It  should 
be  noted  that  fuel  expulsion  is  a  safety 
concern.  Coachmen  conducted  a  safety 
recall  of  certain  vehicles  in  1985  for  this 
problem,  as  described  below. 

Coachmen  has  taken  several  actions 
since  1985  that  are  relevant  to  this 
discussion. 

1.  In  August  1985,  Coachmen  safety 
recall  85V106.  This  recall  was  to  prevent 


fud  expulsion  when  the  fuel  filler  cap 
was  removed.  The  recall  included  a  new 
two-stage  pressure  release  cap  requiring 
a  second  M  degree  rotation  after  the 
initial  release  of  pressure.  A  permanent 
exterior  warning  label  was  also 
installed  immediately  over  the  fuel  fuller 
opening,  instructing  individuals  refueling 
the  vehicle  not  to  turn  the  cap  the  final 
90  degrees  imtil  all  pressure  has  been 
released. 

2.  In  July  1987,  General  Motors 
developed  a  vent  kit  to  vent  fuel  vapors 
fi'om  the  fuel  tank  to  the  rear  of  the 
vehicle  away  from  any  potential  ignition 
source,  when  the  internal  tank  pressure 
exceeded  approximately  1  psi  (less  than 
V4  the  pressure  required  to  open  the  vent 
in  the  fuel  filler  cap).  Coachmen  put  this 
kit  into  production  in  July  1987  and 
furnished  kits  to  dealers  to  retrofit  all 
1985  through  1987  vehicles. 

3.  In  July  1987,  Coachmen  began 
moving  the  mufflers  on  some  of  their 
new  models  forward  and  exiting  the 
tailpipes  in  front  of  the  rear  wheels,  in 
order  to  reduce  heat  around  the  rear- 
mounted  fuel  tank.  Additional  models 
were  included  in  September  1987  and 
the  remaining  models  in  December  1987. 

In  summary,  a  review  of  all  the 
pertinent  information  leads  to  the 
following  conclusion: 

1.  The  tailpipe  that  extends  under  the 
Coachmen  fuel  filler  opening  is  not 
subject  to  the  elevated  temperatures 
referred  to  by  NHTSA  in  the  document 
cited  by  CAS  in  their  petition.  The 
temperatures  in  this  area  of  the  tailpipe 
are  below  the  minimum  temperatures 
required  for  auto-ignition  of  gasoline  on 
a  hot  surface. 

2.  From  1985  through  December  1987, 
Coachmen  produced  approximately 
14,000  motorhomes  with  the  fuel  filler 
opening  located  above  the  exit  of  the 
tailpipe.  In  spite  of  the  fact  that  these 
vehicles  have  been  on  the  road  for  at 
least  4  years,  NHTSA  is  not  aware  of  a 
single  fire  that  was  caused  or 
aggravated  by  fuel  spilling  on  the 
tailpipe  as  suggested  by  CAS.  Thus,  a 
review  of  the  available  information 
revealed  no  indication  of  safety  risk  in 
1985  through  1987  Coachmen 
motorhomes  regarding  fuel  spillage  on 
the  tailpipe. 

3.  The  petitioner  has  provided  no 
information  indicating  that  fires  have 
occurred,  or  will  occur,  due  to  the 
location  of  the  fuel  filler  opening  above 
the  tailpipe. 

4.  Coachmen  has  taken  several 
actions,  including  a  safety  recall,  to 
minimize  the  likelihood  of  fuel  spilling 
on  the  tailpipe. 

5.  Fuel  vapors  due  to  gasoline  spilling 
on  a  tailpipe  during  refueling  do  not 
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create  the  safety  concern  associated 
with  fuel  vapors  stored  on  a  vehicle. 
Refueling  vapors  such  as  these  that 
might  result  from  fuel  spilling  on  a 
tailpipe  dissipate  quickly  and,  compared 
to  stored  vapors,  are  not  exposed  to 
ignition  sources  associated  with  the 
overall  motor  vehicle  environment. 

In  consideration  of  the  available 
information,  it  is  concluded  that  there  is 
not  a  reasonable  possibility  that  an 
order  concerning  the  notification  and 
remedy  of  a  safety-related  defect  in 
relation  to  the  petitioner's  allegations 
would  be  issued  at  the  conclusion  of  an 
investigation.  Further  commitment  of 
resources  to  determine  whether  a 
safety-related  defect  trend  exists  does 
not  appear  to  be  warranted.  Therefore, 
the  petition  is  denied. 

Authority:  Sea  124,  Public  Law  93-492;  88 
StaL  1470  (15  U.S.C.  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on;  July  31. 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  92-18689  Filed  8-5-92;  8:45  am] 
Btixmo  CODE  4910-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  July  31, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Office  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 


1500  Pennsylvania  Avenue  NW., 

Washington,  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number  1550-0014. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Request  to  Convert  From  a  Mutual 
Institution  to  a  Stock  Institution — 
Form  AC  (Application  for 
Conversion),  and  Exhibits  (Form  PS — 
Proxy  Statement,  and  Form  OC- 
Offering  Circular). 

Description:  12  CFR  563b  states  that  no 
mutual  association  shall  convert  to  a 
stock  association  without  the  prior 
written  consent  of  the  Office  of  Thrift 
Supervision. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  70. 

Estimated  Burden  Hours  Per 
Respondent:  500  hours. 

Frequency  of  Response:  Other  (only 
required  when  converting  to  stodc 
form). 

Estimated  Total  Reporting  Burden: 
35,000  hours. 

Clearance  Officer:  Colleen  Devine,  (202) 
906-6025,  Office  of  Thrift  Supervision, 
2d  Floor,  1700  G  Street  NW., 
Washington,  DC  20552. 

OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget  room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lots  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  92-18685  FUed  8-5-92;  8:45  am] 

BtUJMG  CODE  4810-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  July  29. 1992. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 


requirementfs)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0123. 

Form  Number:  IRS  Form  1120,  Schedule 
D  (Form  1120),  Schedule  H  (Form 
1120),  Schedide  PH  (Form  1120). 

Type  of  Review:  Resubmission. 

Title:  U.S.  Corporation  Income  Tax 
Return  (1120),  Capital  Gains  and 
Losses  (Schedule  D),  U.S.  Personal 
Holding  Company  (PHC)  Tax 
(Schedule  H),  Section  280H 
Limitations  for  a  Personal  Service 
Corporation  (PSC)  (Schedule  PH). 
Description:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  tax  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 
report  gains  and  losses  from  the  sale 
of  capital  assets.  Schedule  PH  (Form 
1120)  is  used  by  personal  holding 
companies  to  compute  their  tax 
liability.  Schedule  H  (Form  1120)  is 
used  by  personal  service  corporations 
to  determine  if  they  have  met  the 
minimum  distribution  requirements  of 
section  280H.  The  IRS  uses  these 
forms  to  determine  whether 
corporations  have  correctly  computed 
their  tax  liability. 

Respondents:  Farms,  Businesses  or  other 
for-profiL  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,462,931. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Form  1120 

Schedule  D 

Schedule  H 

Schedule  PH 

Recordkeeping  . . . . 

IViillliHlHi 

IS  hours  19  minutes. 

5  hours  10  minutes. 

6  hours  52  minutes. 

4  hours  32  minutes 

Learning  about  the  taw  or  the  form . . . . . 

Preparing  the  kxm . . . . . . . 

Copying,  assembling,  and  sending  the  form  fo'the 
IRS. 

llljM 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  469,458,657 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 


Room  5571,  nil  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 


Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-18600  Filed  8-5-92;  8:45  am] 
Btuma  CODE  4S30-oi-ia 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  July  29, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC.  20220. 

Office  of  Thrift  Supervision 

OMB  Number.  1550-0023. 

Form  Number  OTS  Form  1313,  Monthly 
Cost  of  Funds  Survey  Systems 
Worksheet,  Officer  Certification. 

Type  of  Review:  Revision. 

Title:  Thrift  Financial  Report  (TFR). 
Description:  OTS  collects  financial  data 
from  insured  institutions  and  their 
subsidiaries  in  order  to  assure  their 
safety  and  soundness  as  depositories 
of  the  personal  savings  of  general 
public.  The  OTS  monitors  trends  in 
financial  positions  so  that  adverse 
conditions  can  be  reminded  promptly. 
These  respondents  are  primarily 
savings  associations. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  21  hrs.,  32 
min. 

Frequency  of  Response:  Monthly, 
Quarterly,  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  551,040  hours. 
Clearance  Officer:  Colleen  Devine  (202) 
906-0025,  Office  of  Thrift  Supervision 
2d  Floor,  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-18601  Filed  8-5-92;  8:45  am] 
BtUJNQ  cooe  M10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  July  30, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance  . 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0055. 

Form  Number:  IRS  Form  1001. 

Type  of  Review:  Extension. 

Title:  Ownership,  Exemption,  or 
Reduced  Rate  Certificate. 

Description:  This  form  is  used  by 
owners  of  certain  types  of  income  to 
report  to  a  withholding  agent,  both  the 
ownership  and  any  reduced  or  exempt 
tax  rate  under  tax  conventions  or 
treaties,  and,  if  appropriate,  to  claim  a 
release  of  tax  withheld  at  source.  The 
withholding  agent  uses  the  information 
to  determine  the  appropriate 
withholding. 

Respondents:  Individuals  or 
households.  Businesses  or  other  fof- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimate  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 4  hours,  32  minutes. 
Learning  about  the  law  or  the  form — 1 
hour.  Preparing  and  sending  the  form  to 
the  IRS — 1  hour,  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  665,000  hours. 

OMB  Number  1545-0823. 

Regulation  ID  Numbers:  FI-221-83 
NPRM  and  FI-100-83  TEMP. 

Type  of  Review:  Extension. 

Title:  Indian  Tribal  Governments 
Treated  As  States  For  Certain  Purposes. 

Description:  The  regulations  provide 
that  if  the  governing  l^y  of  a  tribe,  or 
its  subdivision,  is  not  designated  as  an 
Indian  tribal  government  or  subdivision 
thereof  for  purposes  of  sections 
7701(a)(4)  and  7871,  it  may  apply  for  a 
ruling  from  the  IRS. 

Respondents:  Other  Indian  Tribal 
Governments  and  Their  Subdivisions. 

Estimated  Number  of  Respondents: 
25. 


Estimated  Burden  Hours  Per 
Respondent- 1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number  1545-1059. 

Form  Number  IRS  Forms  7018  and 
7018-A. 

Type  of  Review:  Extension. 

Title:  Employer’s  Order  Blank  for 
Forms  (7018)  Employer’s  Order  Blank  for 
1993  Information  Returns  (7018-A). 

Description:  Forms  7018  and  7018-A 
allow  taxpayers  who  must  file 
information  returns  a  systematic  way  to 
order  information  tax  forms  materials. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1,473,000, 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
73,650  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  BudgeL  Room  3000,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-18802  Rled  8-5-92;  845  am) 
BILLING  cooe  483(MI1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  July  30. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Departmental  Offices 

OMB  Number  1505-0125. 

Form  Number  None. 

Type  of  Review:  Extension. 

Tide:  Action  2.18  and  Z.23  of  a 
Revised  31  CFR  p.irt  2,  National  Security 
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Information.  Mandatory  Declassification 
Review  and  Access  by  Historical 
Researchers  and  Former  Presidential 
Appointees. 

Description:  Information  is  used  to 
substantiate  the  status  as  a  U.S.  citizen 
or  permanent  resident  alien  with  respect 
to  requests  for  mandatory 
declassification  review  under  Executive 
Order  12356  and  to  ensure  payment  of 
fees  incident  to  such  requests  and  for 
serv'ice  provided  to  historical 
researchers  and  former  Presidential 
appointees. 

Respondents:  Individuals  or 
households,  State  or  local  governments. 

Estimated  Number  of  Respondents:  3. 

Estimated  Burden  Hours  Per 
Response:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  3171,  Treasury  Annex,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

OMB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
OfHce  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-18603  Filed  8-6-62: 8:45  am] 
BILUNG  CODE  4810-2S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  Document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(8).  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable:  (5) 
the  estimated  average  burden  hours  per 
respondent:  (6)  the  frequency  of 
response:  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  ^m  Janet 
C.  Buyers,  Veterans  Benefits 


Administration  (20A5].  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  sfend 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  )uly  30, 1992. 

By  direction  of  the  Secretary. 

J.  Michael  Berger. 

Director,  Records  Management  Service. 

Reinstatement 

1.  Veterans  Mortgage  Life  Insurance — 
Change  of  Address  Statement.  VA  Form 
29-0563. 

2.  The  form  is  used  by  VA  to  request 
information  needed  for  determining 
continued  entitlement  to  Veterans 
Mortgage  Life  Insurance. 

3.  Individuals  or  households. 

4.  20  hours. 

5.  5  minutes. 

6.  On  occasion. 

7.  240  respondents. 

[FR  Doc.  92-18898  Filed  8-5-92;  8:45  am) 
BILLING  CODE  S32(M)1-« 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Afrairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable:  (2)  description  of  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  aimual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response:  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  ^m  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 


NW..  Washington,  DC  20420  (202)  233- 
3021, 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  sent 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  8. 1992. 

Dated:  July  30, 1992. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Records  Management  Service. 

Extension 

1.  Obtaining  Supplemental 
Information  from  Hospital  or  Doctor.  VA 
Form  Letter  29-551B. 

2.  The  form  letter  is  used  to  request 
medical  evidence  from  the  insured's 
attending  physician  or  hospital 
regarding  the  continuation  of  disability 
insurance. 

3.  Individuals  or  households. 

4.  61  hours. 

5. 15  minutes. 

6.  On  occasion. 

7.  244  respondents. 

[FR  Doc.  92-18699  Filed  8-5-92:  8:45  am) 
BILUNG  CODE  S320-01-4I 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information;  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20AS),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420  (202)  233- 
3021. 
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Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA*s  OMB  Desk  OfBcer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  8, 1992. 
Dated:  July  30, 1092. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director,  Records  Management  Service. 

Reinstatement 

1.  Medical  Information  for 
Reinstatement,  VA  Form  Letter  29-762. 

2.  The  form  letter  is  used  by  veterans’ 
attending  physicians  to  supply  medical 
information  that  is  required  to  determine 
eligibility  for  reinstatement  of  insurance 
and/or  total  disability  income 
provisions. 

3.  Individuals  or  households. 

4. 240  hours. 

5.  30  minutes. 

6.  On  occasion. 

7. 480  respondents. 

[FR  Doc.  92-18700  Filed  8-5-92;  8:45  am] 
BtUMG  CODE  S320-01-M 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S;C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  numberfs),  if 
appbcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  i^quency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 


NEOB,  room  3002,  Washington,  DC 
20503,  (202)  39&-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  th8 
OMB  Desk  Officer  by  September  8, 1992. 
Dated:  July  30, 1992. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director,  Records  Management  Service. 

Extension 

1.  Statement  of  Person  Claiming  to 
Have  Stood  in  Relation  of  Parent,  VA 
Form  21-524. 

2.  This  form  is  used  to  gather 
information  about  the  relationship  of  the 
claimant  to  the  veteran  in  claims  for 
Pension  Dependency  and  Indemnity 
Compensation. 

3.  Individuals  or  households. 

4. 4,000  hours. 

5. 2  hours. 

6.  On  occasion. 

7.  2,000  respondents. 

(FR  Doc.  92-18701  Filed  8-5-92;  8:45  am] 
BILLING  CODE  S320-01-M 


Information  Collection  Under  OMB 
Review 

agency:  Departments  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperv.  ork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response,  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  ^m  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,' DC 
20503,  (202)  395-7316.  Do  not  send  ^ 
requests  for  benefits  to  this  address. 


DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  8, 1992. 

Dated:  July  30, 1992. 

By  the  direction  of  the  Secretary. 

B.  Micbeal  Berger, 

Director,  Records  Management  Service. 
Revision 

1.  Request  for  Information  Concerning 
Medical,  Legal  or  Other  Expenses,  VA 
Form  21-8416. 

2.  This  form  is  used  by  a  claimant  to 
report  medical,  legal,  or  other  expenses 
paid  in  connection  with  claims  for 
income-based  benefits. 

3.  Individuals  or  households. 

4.  32,133  hours. 

5.  20  minutes. 

6.  On  occasion. 

7.  96,400  respondents. 

(FR  Doc.  92-18702  Filed  8-5-92;  845  am] 
BILUNQ  CODE  tsaO-OI-M 


Advisory  Committee  on  Readjustment 
of  Vietnam  and  Other  War  Veterans 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  Uiat  a  meeting  of  the  Advisory 
Committee  on  Readjustment  of  Vietnam 
and  Other  War  Veterans  will  be  held 
September  10  and  11, 1992.  This  is  a 
regularly  scheduled  meeting  for  the 
purpose  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee 
work  in  progress  and  to  formulate 
Committee  recommendations  and 
objectives.  The  meeting  will  be  held  at 
Techworld  in  room  1105  located  at  801 1 
Street,  NW,  Washington,  DC.  The 
meetings  on  September  10  and  11  will 
both  begin  at  8:30  a.m.  and  conclude  at 
4:30  p.m.  The  agenda  for  September  10 
will  consist  of  presentation,  discussion 
and  update  of  VA  services  and  activities 
regarding  women  veterans  experiencing 
psychological  difficulties  related  to 
exposure  to  traumatic  sexual  abuse 
and/or  assault  while  in  the  military.  The 
first  day’s  agenda  will  also  cover  a 
review  of  findings  and  recommendations 
regarding  the  Readjustment  Counseling 
Service  Vet  Centers. 

On  September  11  the  Committee  will 
review  issues,  recommendations  and 
objectives  regarding  services  to 
homeless  veterans  and  will  conduct  a 
planning  meeting  to  identify  topics  and 
objectives  for  the  coming  year.  The 
second  day's  agenda  will  also  consist  of 
a  review  and  discussion  of  VA  activities 
regarding  the  celebration 
commemorating  the  tenth  anniversary  of 
the  Vietnam  Veterans  Memorial. 


Fbdwl  RilitT  /  VoL  57,  Ng  1S2  /  Hiuraday,  Attgust  ft.  1992  /  Nottces 


Both  day’s  meeting  wUl  be  <^)en  to  the 
pubUc  ap  to  tba  aeetiiig  capacity  of  the 
room.  Dw  to  Uaited  aaati^  capacity  of 
the  room,  those  who  plan  to  attend  or 
who  hava  qoeationa  oonoeralf^  the 
meeting  should  contact  Artlwr  &  Blank. 
Jr..  MJX,  Director.  Raadjaatment 
Counseling  Service.  Department  of 
Veterans  Affairs  (phone  number  202- 
53S-7SS4). 

Dated:  Itdy  30,1902. 

Diane  H.  I.anriia, 
CatmuttaeMcau^ttTmotOffiear. 

(PR  Dec.  92-19007  Piled  a-S-tt;  ftU  aatl 
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COMMOOITV  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday, 

August  11. 1992. 

PLACE:  2033  K  St.,  N.W.,  Washington, 

DC,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Applications  of  the  Commodity  Exchange, 
Inc.  for  contract  designation  in  Platinum 
futures  and  options 

— Application  of  the  Commodity  Exchange, 
faic.  for  contract  designation  in  Palladium 
futures 

— Applications  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  International 
Commodity  Index  futures  and  options 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  92-18818  Filed  9-4-92;  3:15  pmj 

WLUNQ  code  S381-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:30  a.m..  Tuesday. 
August  11, 1992. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
DC.  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CbNSIDEREO: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  92-18819  Filed  8-4-92;  3:15  pmJ 
BUXINO  CODE  SSSI-OI-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday. 

August  25, 1992. 

PLACE:  2033  K  St.,  N.W.,  Washington, 

DC  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Application  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  Agricultural 
Index  futures 

— Application  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  Barge  Freight 
Rate  Index  futures 


CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doa  92-18820  Piled  8-4-92;  3:15  pm) 
BILUNO  CODE  USI-et-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:30  a.m.,  Tuesday, 
August  25. 1992. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
DC.  8th  Floor  Conference  Room. 
status:  Gosed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  92-18821  Filed  8-4-92;  3:15  pm) 
BHJJNQ  CODE  nSVOI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:45  a.m..  Tuesday. 
August  25, 1992. 

place:  2033  K  St,  N.W.,  Washington, 
D.C,  8th  Floor  Conference  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  92-18822  Filed  8-4-92;  3:15  pm) 
BUXINO  CODE  sasi-ei-M 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER”  NUMBER:  92-18197. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  6, 1992, 10:00  a.m. 
Meeting  ()pen  to  the  Public. 

THE  FOLLOWING  ITEMS  WERE  ADDED  TO 
THE  agenda: 

Gephardt  for  President  Committee,  Inc. 
Request  for  Extension  to  Make  Repayment 
to  United  States  Treasury  (LRA  #328) 
(Continued  from  meeting  of  July  30, 1992) 
Jack  Kemp  for  President  Committee,  Inc. 
Request  for  Extension  to  Make  Repayment 
(Continued  from  meeting  of  July  30, 1992) 
Advisory  Opinion  1992-20:  Mr.  Frederick  T. 
Spahr  of  the  American  Speech-Language- 
Hearing  Association  ("ASHA”)  and  ASHA 
PAC  ("ASHA-PAC").  (Continued  from 
meeting  of  July  30, 1992) 


Advisory  Opinion  1992-23:  Mr.  Thomas  N. 
Edmonds  on  behalf  of  Mr.  James  Jay  Baker. 
(Continued  from  meeting  of  July  30, 1992) 
Transfers  of  Funds  from  State  to  Federal 
Campaigns  Final  Rule.  (Continued  from 
meeting  of  July  30, 1992) 

Notice  of  Proposed  Rulemaking  on  Transfers 
Between  Federal  Candidate  Committees. 
(Continued  from  meetii^  of  July  30, 1992) 

DATE  AND  TIME:  Tuesday,  August  11, 
1992, 10:00  a.m. 

place:  999  E  Street.  NW.,  Washington, 
DC 

STATUS:  This  Meeting  Will  Be  Gosed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

8  437g. 

Audits  conducted  pursuant  to  2  U.S.C  S  437g. 

1 438(b).  and  Title  26,  U.S.a 
Matters  concerning  participation  in  dvil 
actions  or  proceedings  or  arUtration 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 
DATE  AND  TIME:  Thursday,  August  13. 
1992, 10:00  a  xn. 

place:  999  E  Street,  NW.,  Washington, 
DC.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Title  26  Certification  Matters 
Advisory  Opinion  1992-24:  Mr.  Reed  F. 

Bilbray  of  Pilzer  for  Congress 
Advisory  Opinion  1992-27:  Mr.  Jan  Baran  on 
behalf  of  the  National  RepubUcan 
Senatorial  Committee  ("f^SC') 

Advisory  Opinion  1992-28:  Mr.  Stevenson  H. 
Waltien,  Jr.  of  Leahy  for  U.S.  Senator 
Committee 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer. 
Telephone:  (202)  21B-4155. 

Deloras  Harris, 

Administrative  Assistant 

(FR  Doc.  92-18835  Filed  8-1-92;  3:49  pmj 

BILUNG  code  S71S-01-M 


FEDERAL  MARITIME  COMMISSION 
TIME  AND  date:  10:00  a.m..  August  5. 
1992. 

place:  Room  12126, 1100  L  Street,  NW., 
Washington,  DC  20573-0001. 
status:  Closed. 

MATTER(S)  TO  BE  CONSIDERED: 

1.  Docket  No.  91-30— Sea-Land 
Dominicana,  S.A.  and  Sea-Land  of  Puerto 
Rico,  Inc.  V.  Sea-Land  Service,  Inc. — 
Consideration  of  the  Record. 
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Update  oo  ADA  Watch 

Update  on  public  policy  studies:  education; 

technology:  and,  heaith  insurance 
Committee  Meetings/Committee  Reports 
Unfinished  Business 
Announcements 
Adjournment 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  at  Washington,  DC  on  August  3. 
1992. 

Ethel  D.  Briggs, 

Executive  Director. 

[FR  Doa  92-18733  Piled  8-4-92;  9:20  am] 
BILUNQ  CODE  S820-8S-M 


The  National  Council  on  Disability  is 
an  independent  federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
the  95th  Congress  in  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Public  Law  No.  95-602  in  1978),  the 
National  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984,  however,  die 
National  Council  was  transformed  into 
an  independent  agency  by  the 
Rehabilitation  Act  Amendments  of  1964 
(Public  Law  96-221). 

The  National  Council  is  charged  widi 
revienving  all  laws,  programs,  and 
policies  of  the  Federal  Government 
affecting  individuals  with  disabilities 
and  making  such  recommendations  as  it 
deems  necessary  to  the  President,  the 
Congress,  the  Secretary  of  the 
Department  of  Education,  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  and  the 
Director  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  In  addition,  the  National 
Council  is  mandated  to  provide 
guidance  to  the  President's  Committee 
on  Employment  of  People  With 
Disabilities. 

The  quaiteiiy  meeting  of  the  National 
Council  and  the  hearing  on  personal 
assistance  services  shall  be  open  to  the 
Public.  The  proposed  agenda  includes; 

Hearing  on  Fenonal  Assistance  Services 
Report  from  Chairperson  and  Executive 

Committee 

Update  on  the  Reaudiorization  of  the 

Rehabilitatioa  Act  Amendments  of  1992 
Update  on  NIDRR 


2.  Docket  No.  91-10— Or/anf  Omsaos 
Container  Line,  Inc.  v.  Espee  Trading 
Corporation — Consideration  of  the  Record. 

CONTACT  PERSON  POR  MORE 
information:  Joseph  C  Polking, 
Secretary,  (202)  523-5725. 

Joseph  C.  PoBdag, 

Secretary. 

[FR  Doc.  92-18731  FQed  8-3-92;  4:29  pm] 
BILUNQ  CODE  Sm-SVM 


NATIONAL  COUNCH.  ON  DISABItITV 

Quarterly  Meeting  and  Hearing 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability  and 
hearing  on  personal  assistance  services. 
This  notice  also  desoibes  the  functions 
of  the  National  Council.  Notice  of  this 
meeting  is  required  under  section 
522(bKlO)  of  the  “Government  in 
Sunshine  Act"  (P.L  94-409). 

OATES: 

Quarterly  Meeting 

September  10, 1992, 900  qjb.  to  1200  noon 
September  11, 1092, 900  e.m.  to  1200  noon 

Hearing  on  Personal  Assistance 
Services 

Septembm'  10, 1992, 1:00  p  jn.  to  500  pan. 
LOCATION:  Boston  Marriott  Hotel  Lrnig 
Whart  296  State  Street,  Boston, 
Massachusetts  02109,  (617)  227-0800. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Council  on  Disability,  800 
Independence  Avenue.  SW.,  Suite  814, 
Washington.  DC  205eL  (202)  267-3846, 
TDD:  (202)  267-3232. 


POSTAL  RATE  COMMISSION 

TRM!  AND  DATE:  10:30  a.m„  Wednesday, 

August  12, 1992, 

PLACE:  Commission  Conference  room, 
1333  H  Street,  NW,  Washington,  DC 
20268-0001. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERB):  To  discusS 
and  vote  on  the  Postal  Rate  Commission 
Budget  for  FY 1993. 

CONTACT  PERSON  FOR  MORE 
information:  Charles  L  Clapp, 
Secretary,  Postal  Rate  Commission, 
room  300, 1333  H  Street,  NW., 
Washington,  DC  20268-0001,  Telephone 
(202)789-8840 
Charles  L.  Cla|^ 

Secretary. 

[FR  Doc.  92-16729  Filed  8-3-92;  4:28  pm] 

BILUNQ  CODE  7710-tl-M 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  do^ments.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  sign^ 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Deveiopment 
Agency 

[Project  LD.  No.  06-10-93001-01] 

Business  Deveiopment  Center 
Applications:  Oklahonui  City  MBDC 

Correction 

In  notice  document  92-16979 
appearing  on  page  32003  in  the  issue  of 
Monday,  July  20, 1992,  make  the 
following  correction  in  the  third  column, 
in  the  summary  paragraph,  in  the  last 
line  “August  4. 1992”  should  read 
‘‘August  14, 1992”.; 

BIUJNa  CODE  1S0S-01-D 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER92-720-000.  et  all 

Century  Power  Corp.,  et  aL  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Correction 

In  notice  document  92-17701  beginning 
on  page  33335  in  the  issue  of  Tuesday. 
July  28, 1992,  on  page  33336,  in  the  fiirat 
column,  imder  ”8.  Pacific  Gas  and 
I  Bectric  Co.”,  ‘‘[Docket  No.  ER89-34- 
,  004]”  should  read  “{Docket  No.  EL89-34- 

0041”. 

enxsM  coos  isosoi-o 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Golden-Cheeked  Warbler  for 
Review  and  Comment 

Correction 

In  notice  document  92-16907  beginning 
on  page  31733  in  the  issue  of  Friday,  July 
17, 1992,  make  the  following  correction 
on  page  31733,  in  the  first  column,  in  the 
DATES:  paragraph,  “August  3, 1992” 
should  read  “August  31, 1992”. 

BIUJNa  CODE  150S41-0 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  515 

/ 

Privacy  Act  Procedures 

Correction 

In  proposed  rule  document  92-15880 
beginning  on  page  30353  in  the  issue  of 
Wednesday,  July  8, 1992,  make  the 
following  correction: 

On  page  30357,  in  the  second  column, 
in  the  last  line,  “happens”  should  read 
“appears”. 

BtUJNOCOOE  1SOS^>1-0 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Parts  571  and  577 

Compliance  and  Enforcement 
Proc^ures  Under  the  Indian  Gaming 
Regulatory  Act 

Correction 

In  proposed  rule  document  92-15877 
beginning  on  page  30584  in  the  issue  of 
Thursday,  July  9, 1992,  make  the 
following  corrections: 

1.  On  page  30584,  in  the  first  column, 
under  Background,  in  the  first 
paragraph,  in  the  second  line.  “24  U.S.C. 
2701”  should  read  “25  U.S.C.  2701”. 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  ^  paragraph,  in  the 


tenth  line,  “propose  rule”  should  read 
“propose  rules”. 

§  571.8  [Corrected] 

3.  On  page  30589,  in  the  second 
column,  in  S  571.8,  in  the  fourth  line, 
“matter”  was  misspelled. 

§577.1  [Corrected] 

4.  On  page  30591,  in  the  third  column, 
in  §  577.1(a)(1),  in  the  third  line, 
“closures;”  should  read  “closure:”. 

BIUJNQ  CODE  1S0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  92-AGL-7] 

Proposed  Transition  Area 
Establishment;  Cottage  Grove,  Wi 

Correction 

In  proposed  rule  document  92-15678 
beginning  on  page  30178,  in  the  issue  of 
Wednesday.  July  8, 1992,  make  the 
following  correction: 

§  71.1  [Corrected] 

On  page  30179,  in  the  first  column  in 
§  71.1,  in  the  fifth  line  “December” 
should  read  “November”. 

BIIJJNQ  CODE  tSOSOI-O 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  101 

Customs  Field  Organization— Portland, 
ME 

Correction 

In  proposed  rule  document  92-17758 
appearing  on  page  33461  in  the  issue  of 
Wednesday,  July  29, 1992,  make  the 
following  correction: 

In  the  first  coltunn,  in  the  dates 
paragraph,  in  the  second  line, 
“Septen^r  28, 1993”  should  read 
“September  28, 1992”. 

eUUNO  CODE  1(OS«1-0 


Thursday 
August  6,  1992 


PART  II 

Department  of 
Health  and  Human 
Services _ 

Administration  for  ChUdrsn  and  Families 


Administration  for  Native  Americans: 
AvaMabinty  of  Hnandal  Assislance; 
Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

(Program  Annoumiefnartt  No.  93612-931] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

agency:  Administration  for  Native 
Americans  (ANA),  Administration  for 
Children  and  Families  (ACF),  HItS. 
action:  Announcement  of  availability  of 
competitive  financial  assistance  for 
American  Indian,  Native  Hawaiian, 
Alaskan  Natives  and  Native  American 
Pacific  Islanders  for  social  and 
economic  development  projects. 

summary:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
anticipated  availability  of  Hscal  year 
1993  hmds  for  social  and  economic 
development  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  promote  the  goal  of  self-sufficiency 
for  Native  American  tribes  and 
organizations  through  support  of  locally 
determined  social  and  economic 
development  strategies  (SEDS)  and  the 
strengthening  of  local  governance 
capabilities. 

DATES;  The  closing  dates  for  submission 
of  applications  are  October  9, 1992, 
February  5, 1993  and  May  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  Dawson  (202)  600-7727  or  Hank 
Aguirre,  (202)  690-7714,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Administration  for  Native 
Americans,  200  Independence  Avenue, 
SW.,  344F,  Washington,  DC.  20201-0001. 
SUPPLEMENTARY  INFORMATION 
A.  Introduction  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availability  of  fiscal  year 
1993  financial  assistance  to  promote  the 
goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Alaskan  Natives,  Native  Hawaiians, 
and  Native  American  Pacific  Islanders 
through  social  and  economic 
development  (SEDS)  strategies.  Native 
American  Pacific  Islanders  are  defined 
as  American  Samoan  Natives  and 
indigenous  peoples  of  Guam,  the 
Commonwealth  of  the  Northern 
Marianas,  and  the  Republic  of  Palau. 
Funds  will  be  awarded  under  section 
803(a)  of  the -Native  American  Programs 
Act  of  1974,  as  amended.  Public  Law  93- 
644.  88  Stat.  2324,  42  U.S.C.  2991b  for 
local  governance  and  social  and 
economic  development  projects. 


Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
annoimcement.  A  Native  American 
community  is  self-sufficient  when  it  can 
generate  and  control  the  resources 
which  are  necessary  to  meet  the  needs 
of  its  members  and  to  meet  its  own 
social  and  economic  goals. 

The  Administration  for  Native 
Americans  believes  that  responsibility 
for  achieving  self-sufficiency  rests  with 
the  governing  bodies  of  Indian  tribes, 
Alaskan  Native  villages,  and  in  the 
leadership  of  Native  American  groups. 
Progress  toward  the  goal  of  self- 
sufficiency  requires  active  development 
with  regard  to  the  strengthening  of 
governmental  responsibilities,  economic 
progress,  and  improvement  of  social 
systems  which  protect  and  enhance  the 
health  and  economic  well-being  of 
individuals,  families  and  communities. 
Progress  toward  self-sufficiency  is 
based  on  the  community’s  ability  to 
develop  a  social  and  economic 
development  strategy  and  to  plan, 
organize,  and  direct  resources  in  a 
comprehensive  manner  to  achieve  the 
community’s  long-range  goals. 

The  Administration  for  Native 
Americans  bases  its  program  and  policy 
on  three  interrelated  goals; 

(1)  Governance'.  To  assist  tribal  and 
village  governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision¬ 
making  over  their  resources. 

(2)  Economic  Development.  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs,  promote 
economic  well-being,  and  reduce 
dependency  on  public  funds  and  social 
services. 

(3)  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well¬ 
being  of  people,  provide  support 
services  and  training  so  people  can 
work,  and  which  are  essential  to  a 
thriving  and  self-sufficient  community. 

To  achieve  these  goals,  ANA  supports 
tribal  and  village  governments,  and 
other  Native  American  organizations,  to 
develop  and  implement  community- 
based,  long-term  governance,  social  and 
economic  development  strategies 
(SEDS).  These  strategies  must  promote 
the  goal  of  self-sufficiency  in  local 
communities.  The  ANA  SEDS  approach 
is  based  on  two  fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
unique  mix  of  socio-economic,  political. 


and  cultural  factors  in  each  community 
makes  such  self-determination 
necessary.  The  local  community  is  in  the 
best  position  to  apply  its  own  cultural, 
political,  and  socio-economic  values  to 
its  long-term  strategies  and  programs. 

(2)  Economic,  governance,  and  social 
development  are  interrelated,  and 
development  in  one  area  should  be 
balanced  with  development  in  the 
others  in  order  to  move  toward  self- 
sufficiency.  Consequently, 
comprehensive  development  strategies 
should  address  all  aspects  of  the 
governmental,  economic,  and  social 
infrastructures  needed  to  develop  self- 
sufficient  communities. 

•  “Governmental  infrastructiu'e’’ 
includes  the  constitutional,  legal,  and 
administrative  development  requisite  for 
independent  governance. 

•  “Economic  infrastructure”  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  “Social  infrastructure”  includes 
those  components  through  which  health 
and  economic  well-being  are  maintained 
within  the  community  and  that  support 
governance  and  economic  goals. 

Without  a  careful  balance  between  all 
of  these,  a  community’s  development 
efforts  could  be  jeopardized.  For 
example,  expansion  of  social  services, 
without  providing  opportunities  for 
employment  and  economic 
development,  could  lead  to  dependency 
on  social  services..Conversely. 
inadequate  social  support  services  and 
training  could  seriously  impede 
productivity  and  local  economic 
development.  Additionally,  the 
governmental  infrastructures  must  be 
put  in  place  to  support  or  institute  social 
and  economic  development  and  growth. 

B.  Proposed  Projects  To  Be  Funded 

The  fimdamental  task  which  Native 
American  communities  face  is  to 
develop  those  social  and  economic 
strategies  (SEDS)  that  support  their  local 
goals,  resources,  and  cultural  values. 

The  Administration  for  Native 
Americans  assists  local  commimities  to 
undertake  one-to-three  year 
development  projects  that  are  a  part  of 
long-range  comprehensive  plans  to 
move  toward  social  and  economic  self- 
sufficiency.  The  Administration  for 
Native  Americans  expects  its  applicants 
to  have  undertaken  a  long-range 
planning  process  to  address  the 
community’s  development.  Such  long- 
range  planning  must  consider  the 
maximum  use  of  all  available  resources. 
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directing  those  resources  to 
development  opportunities,  and 
addressing  how  to  overcome  the  local 
issues  that  hinder  social  and  economic 
growth  in  the  community.  The 
Administration  for  Native  Americans 
encourages  applicants  to  design  project 
strategies  to  achieve  their  specific  but 
interrelated  governance,  and  social  and 
economic  objectives  and  to  use 
available  human,  natural,  financial,  and 
physical  resources  to  which  the 
applicant  has  access.  Non-ANA 
resources  should  be  leveraged  to 
strengthen  and  broaden  the  impact  of 
the  proposed  project  in  the  community. 
Project  designs  should  explain  how 
those  parts  of  projects  which  ANA  does 
not  fund,  such  as  construction,  will  be 
financed  through  other  sources.  All 
projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds  at 
the  end  of  the  project  period. 
“Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
result(s)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
“Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but 
supported  by  funds  other  than  ANA’s. 
The  Administration  for  Native 
Americans  does  not  fund  programs 
which  operate  indefinitely  or  would 
have  a  need  for  ANA  funding  on  a 
recurring  basis. 

The  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  core  administration  of 
an  organization.  “Core  administration" 
is  defined  as  those  functions  which 
provide  the  ongoing  management  and 
administrative  support  to  an 
organization.  The  management  and 
administrative  functions  needed  to  carry 
out  an  ANA  approved  project  are  not 
considered  "core  administoation.” 
However,  ANA  does  fund  the  salaries  of 
approved  staff  for  time  to  implement  a 
funded  ANA  project  The 
Administration  for  Native  Americans 
does  not  provide  funds  for  staff  salaries 
for  those  functions  which  support  the 
organization  as  a  whole,  or  for  purposes 
unrelated  to  the  actual  management  or 
implementation  of  work  conducted 
under  an  ANA  approved  project. 

Goal  1:  Governance  Development. 
Effective  governance  is  a  necessary 
foundation  and  condition  for  the  social 
and  economic  development  of  Indian 
tribes,  Alaskan  Native  villages,  and 
Native  American  groups.  Efforts  to 
achieve  effective  governance  include:  (1) 
Strengthening  the  govemmeiltal,  judicial 
and/or  administrative  infrastructures  of 


tribal  and  village  governments;  (2) 
increasing  the  ability  of  tribes,  villages, 
and  Native  American  groups  and 
organizations  to  plan,  develop,  and 
administer  a  comprehensive  program  to 
support  community  social  and  economic 
self-sufficiency;  and  (3)  increasing 
awareness  of  and  exercising  the  legal 
rights  and  benefits  to  which  Native 
Americans  are  entitled,  either  by  virtue 
of  treaties,  the  Federal  trust  relationship, 
legislative  authority,  or  as  citizens  of  a 
particular  state,  or  of  the  United  States. 
Under  its  governance  development  goal. 
ANA  strongly  encourages  tribal  and 
village  councils,  and  other  governing 
bodies,  to  strengthen  and  streamline 
their  established  administrative  and 
management  procedures  that  influence 
their  institutional  management  systems. 
The  purpose  of  this  capacity  is  to 
develop  and  implement  effective  social 
and  economic  development  strategies 
and  their  comprehensive  community 
long  term  goals  and  to  improve  their 
day-to-day  governmental  management. 
By  improving  governance  and 
management  capabilities,  Indian  Tribes, 
Alaskan  Native  villages,  and  Native 
American  groups  can  better  define  and 
achieve  their  goals,  promote  greater 
efficiency,  and  the  effective  use  of  all 
available  resources. 

Applications  in  this  area  are  generally 
under  the  following  categories: 

•  Status  clarification 

•  Tribal  recognition 

•  Amendments  to  tribal  constitutions; 
court  procedures  and  functions;  by-laws 
or  codes:  council  or  executive  branch 
duties  and  functions; 

•  Improvements  in  administration 
and  management  of  tribes/villages. 

Goal  2:  Economic  Development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy.  It  is  characterized 
by  the  effective  and  planned  distribution 
of  economic  resources,  services,  and 
benefits.  It  also  includes  the 
participation  of  community  members  in 
the  productive  activities  and  economic 
investments  of  the  community,  and  the 
pursuit  of  economic  interests  through 
methods  that  balance  economic  gain 
with  social  development,  supported  by 
an  adequate  governmental 
infrastructure. 

Goal  3:  Social  Development  is  the 
mobilization  and  management  of 
resources  for  the  social  benefit  of 
community  members.  It  involves  the 
establishment  of  institutions,  systems, 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
community.  This  includes  the 
development  of,  access  to,  and  local 
control  over,  the  projects  and 


institutions  that  protect  the  health  and 
economic  well-being  of  individuals  and 
families,  and  preserve  the  values, 
language,  and  culture  of  the  community. 

Social  and  Economic  Development 
Strategies  (SEDSJ 

Building  on  developing  the  foundation 
for  strong  local  governance,  ANA 
supports  tribal  and  village  governments' 
and  other  Native  American 
organizations'  corollary  plans  to  achieve 
coordinated  and  balanced  development 
through  the  implementation  of  social 
and  economic  development  strategies 
(SEDS).  These  interrelated  strategies 
and  their  objectives  should  describe  in 
detail  how  the  community  coordinates 
and  directs  all  resources  (Federal  and 
non-Federal)  toward  locally  determined 
priorities,  and  how  the  community  and 
its  members  are  assisted  in  ways  that 
promote  greater  economic  and  social 
self-sufficiency.  In  addition,  SEDS 
strategies  that  combine  balanced  social 
and  economic  and  governance  goals 
should  also  address  how  to  obtain 
independent  sources  of  revenue  for  the 
community  or  how  the  venture  supports 
the  long-term  goals. 

C.  EligUble  Applicants 

Current  ANA  grantees  whose  project 
period  terminates  in  fiscal  year  1993 
(October  1. 1992 — September  30, 1993) 
are  eligible  to  apply  for  a  grant  award 
under  this  program  announcement.  (The 
Project  Period  is  noted  in  Block  9  of  the 
“Financial  Assistance  Award" 
document). 

Additionally,  provided  they  are  not 
current  ANA  grantees,  the  following 
organizations  are  eligible  to  apply: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes: 

•  Incorporated  non-Federally 
recognized  Tribes: 

•  Incorporated  nonprofit  multi¬ 
purpose  community-baeed  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States. 

•  Alaskan  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act  (ANCSA)  and/or  nonprofit  village 
consortia; 
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•  Nonprofit  Alaskan  Native  Regional 
Associations  in  Alaska  with  village 
specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 
and 

•  Nonprofit  Alaskan  Native 
community  entities  or  tribal  governing 
bodies  (IRA  or  traditional  councils)  as 
recognized  by  the  Bureau  of  Indian 
Affairs. 

Under  section  803  of  the  Native 
American  Programs  Act  of  1974,  as 
amended,  colleges  and  universities  are 
not  eligible  applicants  unless  they  serve 
Native  Hawaiians  or  the  other  Native 
American  Pacific  Islanders. 

This  program  announcement  does  not 
apply  to  current  grantees  with  multi¬ 
year  projects  that  apply  for  continuation 
funding  for  their  second  or  third  year 
budget  periods. 

Note:  A  separate  program  announcement 
for  fiscal  year  1993  funding  will  also  be 
published  specifically  for  Alaskan  Native 
applicants  (Program  Announcement  93612- 
932).  In  fiscal  year  1993,  Alaskan  Native 
entities  are  eligible  to  submit  an  application 
under  either  announcement  but  are  limited  to 
a  single  application  for  each  closing  date. 

An  Alaskan  Native  applicant  may  apply  for 
the: 

(1)  October  9, 1992  closing  date  of  Program 
Announcement  93612-931;  and 

(2)  February  5, 1993  closing  date  for 
Program  Announcement  93612-931  OR  for 
Program  Announcement  93612-932;  and 

(3)  May  14, 1993  closing  date  for  Program 
Announcement  93612-931  OR  for  Program 
Announcement  93612-932. 

Those  Alaskan  Native  organizations 
who  want  to  develop  social  and 
economic  development  strategies 
(SEDS)  for  other  applicant  groups  under 
this  program  announcement  (93612-931) 
are  now  able  to  compete  for  project 
money  that  does  not  have  a  specific 
project  funding  amount  limit. 

D.  Available  Funds 

Approximately  $14  million  of  financial 
assistance  is  anticipated  to  be  available 
imder  this  program  announcement  for 
American  Indian,  Alaskan  Native, 
Native  Hawaiian,  and  Native  American 
Pacific  Islander  projects.  This  program 
annoimcement  is  being  issued  in 
anticipation  of  the  appropriation  of 
funds  for  FY 1993,  and  is  contingent 
upon  final  appropriations. 

Each  tribe.  Native  American 
organization,  or  other  eligible  applicant 
can  receive  only  one  grant  award  under 
this  announcement. 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project  is  a  project  on  a  single  theme 
that  requires  more  than  12  months  to 


complete  and  affords  the  applicant  an 
opporttmity  to  develop  and  address 
more  complex  and  in-depth  strategies 
than  can  be  completed  in  one  year. 
Applicants  are  encouraged  to  develop 
multi-year  projects.  However,  applicants 
should  understand  that  a  multi-year 
project  is  a  project  on  a  single  theme 
that  requires  more  than  12  months  to 
complete.  The  project  cannot  be  a  series 
of  unrelated  objectives  with  activities 
presented  in  chronological  order  over  a 
two  or  three  year  period.  Funding  after 
the  first  12  month  budget  period  of  an 
approved  multi-year  project  is  non¬ 
competitive. 

The  budget  period  for  each  multi-year 
project  grant  is  12  months.  The  non¬ 
competitive  funding  for  the  second  and 
third  years  is  contingent  upon  the 
grantee’s  satisfactory  progress  in 
achieving  the  objectives  of  the  project, 
according  to  the  approved  Objective 
Work  Plan  (OWP),  the  availability  of 
Federal  funds,  and  compliance  with  the 
applicable  statutory,  reg\ilatory  and 
grant  requirements,  including  timely 
objective  progress  reports  (OPRs). 

F.  Grantee  Share  of  Project 

Grantees,  with  the  exception  of 
organizations  in  the  Native  American 
Pacific  Islands,  must  provide  at  lest  20 
percent  of  the  total  approved  cost  of  the 
project,  which  may  be  cash  or  in-kind 
contributions. 

Applications  originating  fi'om 
American  Samoa,  Guam,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  section  501(d) 
of  Public  Law  95-134,  as  amended  (48 
U.S.C.  1469a)  which  requires  HHS  to 
waive  any  requirement  for  local 
matching  funds  under  $200,000 
(including  in-kind  contributions). 
Applications  from  groups  in  the  United 
States  serving  Native  American  Pacific 
Islanders  in  the  United  States  are 
required  to  provide  a  20  percent  match 
or  apply  for  a  waiver  under  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  Federal  share  and  the  non-Federal 
share.  The  method  to  compute  the  non- 
Federal  share  is  shown  in  the  ANA 
Application  Kit.  An  itemized  budget 
detailing  the  applicant’s  non-Federal 
share,  and  its  source,  must  be  included 
in  an  application.  A  request  for  a  waiver 
of  the  non-Federal  share  requirement 
may  be  submitted  in  accordance  with  45 
CFR  1336.50(b)(3)  of  the  Native 
American  Pro^am  Regulations. 

G.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 


H.  The  Application  Process 

Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  from: 

Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  room  344F,  Hubert  H. 

Humphrey  Building,  200  Independence  | 

Avenue,  SW.,  Washington,  DC  20201- 
0001,  Attention:  Earldine  Glover,  Phone:  , 

(202)  690-7727. 

Application  Submission 

One  signed  original,  and  two  copies,  ^ 
of  the  grant  appHcation,  including  all  <t 

attachments,  must  be  hand  delivered  or  ' 
mailed  by  the  closing  date  to: 

Department  of  Health  and  Hiunan  i 

Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  room  341F.2,  Hubert  H. 

Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201-  , 

0001,  Attention:  ANA  93612-931.  \ 

The  application  must  be  signed  by  an 
individu^  authorized  (1)  to  act  for  the 
applicant  tribe  or  organization  and  (2)  to  * 
assume  the  applicant’s  obligations  under  ' 

the  terms  and  conditions  of  the  grant 
award,  including  Native  American 
Program  statutory  and  regulatory  ' 

requirements.  . 

Application  Consideration 

'The  Commissioner  of  the 
Administration  for  Native  Americans  j 

determines  the  final  action  to  be  taken  { 
with  respect  to  each  grant  application 
received  under  this  announcement.  The  j 

following  ]>oints  should  be  taken  into 
consideration  by  all  applicants: 

•  Incomplete  applications  and  ) 

applications  that  do  not  conform  to  this  ]■ 
annoimcement  will  not  be  accepted  for  j 

review.  Applicants  will  be  notified  in  | 

writing  of  any  such  determination  by 

ANA. 

•  Complete  applications  that  conform  I 

to  all  the  requirements  of  this  program  ' 
announcement  are  subject  to  a 
competitive  review  and  evaluation  ij 

process.  An  independent  review  panel  ■  1 

consisting  of  reviewers  familiar  with  ij 

Native  American  Tribes,  communities  I 

and  organizations  evaluates  each  | 

application  against  the  published 

criteria  in  this  announcement.  The 
review  will  result  in  a  numerical  score 
attributed  to  each  application.  The 
results  of  this  review  assist  the 
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Commissioner  to  make  Hnal  funding 
decisions. 

•  The  Commissioner's  funding 
decision  also  takes  into  account  the 
analysis  of  the  application, 
recommendation  and  conunents  of  ANA 
sta^.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  £ire  notified  in 
writing  within  approximately  120  days 
of  the  closing  date.  The  notification  will 
be  accompanied  by  a  critique  including 
recommendations  for  improving  the 
application.  Successful  applicants  are 
notihed  through  an  official  Financial 
Assistance  Award  (FAA)  document.  The 
Administration  for  Native  Americans 
staff  cannot  respond  to  requests  for 
information  regarding  funding  decisions 
prior  to  the  official  notification  to  the 
applicants.  The  FAA  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  the  project 
period,  the  budget  period,  and  the 
amount  of  the  non-Federal  matching 
share  requirement 

1.  Review  Process  and  Criteria. 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine: 

•  That  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement. 

•  That  the  application  narrative, 
forms  and  materials  submitted  are 
adequate  to  allow  the  review  panel  to 
undertake  an  indepth  evaluation.  (All 
required  materials  and  forms  are  listed  , 
in  the  Grant  Application  Checklist  in  the 
Application  Kit). 

Applications  which  pass  the  pre¬ 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  the  Hve  evaluation  criteria 
listed  below.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success.  A  proposed  project  should 
reflect  the  purposes  of  ANA’s  SEDS 
policy  and  program  goals  (described  in 
Introduction  and  Program  Purpose  of 
this  announcement],  include  a  social 
and  economic  development  strategy, 
and  address  the  specific  developmental 
steps  toward  self-sufficiency  that  the 


specific  tribe  or  Native  American 
community  is  undertaking.  The  five 
programmatic  and  management  criteria 
are  closely  related  to  each  other.  They 
are  considered  as  a  whole  also  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 
applications  which  are  responsive  to 
this  anhoimcement  and  these  criteria. 

The  five  evaluation  criteria  are: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  application  explains  how 
specific  social,  governance  and 
economic  long-range  community  goals 
relate  to  the  proposed  project  and 
strategy.  It  explains  how  ffie  community 
intends  to  achieve  these  goals.  It  clearly 
dociunents  the  involvement  and  support 
of  the  community  in  the  planning 
process  and  implementation  of  the 
proposed  project.  The  goals  are 
described  within  the  context  of  the 
applicant's  comprehensive  community 
social  and  economic  development  plan. 
(Inclusion  of  the  community's  entire 
development  plan  is  not  necessary).  The 
application  has  a  clearly  delineated 
social  and  economic  development 
strategy. 

(b)  Available  resources  (other  than 
ANA)  which  wiU  assist,  and  be 
coordinated  with  the  project  are 
described.  These  resources  should  be 
documented  by  letters  or  documents  of 
commitment  of  resources,  not  merely 
letters  of  support.  These  resources  may 
be  human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources. 

Note:  Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share  if  it  is 
under  $200,000  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  cooidinate  non-ANA  resources 
for  the  proposed  project  as  are  all  of  ANA 
applicants. 

(2)  Organizational  Capabilities  and 
Qualifications.  (10  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  shows  the  successful 
management  of  prior  or  current  projects 
of  similar  scope  by  the  organization, 
and/or  by  the  individuals  designated  to 
manage  ffie  project. 

(b)  Position  descriptions  or  resumes  of 
key  personnel  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  stafi  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  each 
position  and  its  duties  and  clearly  relate 


to  the  personnel  staffing  required  to 
achieve  of  the  project  objectives. 

Resumes  indicate  that  the  proposed  staff 
are  qualified  to  carry  out  the  project 
activities.  Either  the  position 
descriptions  or  the  resumes  set  forth  the 
qualifications  that  the  applicant  believes 
are  necessary  for  overall  quality 
management  of  the  project. 

(3)  Project  Objectives.  Approach  and 
Activities.  (45  points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  the  SEDS  strategy 
and  the  overall  long-term  goals.  The 
objective  work  plan(s)  in  the  application 
inciude(s)  project  objectives  and 
activities  for  each  budget  period 
proposed  and  demonstrates  that  each  of 
the  objectives  and  its  activities: 

•  are  measurable  and/or  quantifiable 
in  terms  of  results  or  outcomes; 

•  are  based  on  the  fully  described 
and  locally  determined  balanced  SEDS 
strategy  narrative  for  governance  or 
social  and  economic  development; 

•  clearly  relate  to  the  community's 
long-range  goals  which  the  project 
addresses; 

•  can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  indicate  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  specify  who  will  conduct  the 
activities  under  each  to  achieve  the 
objective;  and, 

•  support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

The  proposed  objectives  will  result  in 
specific,  measurable  outcomes  to  be 
achieved  that  will  clearly  contribute  to 
the  completion  of  the  overall  project  and 
will  help  the  community  meet  its  goals. 
The  specific  information  provided  in  the 
narrative  and  objective  work  plans  on 
expected  results  or  benefits  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the 
end  of  each  budget  year. 

(5)  Budget.  (10  points) 

There  is  a  detailed  budget  provided 
for  each  budget  period  requested.  The 
budget  is  fully  explained.  It  justifies 
each  line  item  In  the  budget  categories 
in  Section  B  of  the  Budget  Information  of 
the  application,  including  the  applicant's 
non-F^eral  share  and  its  source. 
(Applicants  from  the  Native  American 
Pacific  Islands  are  exempt  from  the  non- 
Federal  share  requirement).  Sufficient 
cost  and  other  detail  is  included  and 
explained  to  facilitate  the  determination 
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of  cost  allowability  and  the  relevance  of 
these  costs  to  the  proposed  project.  The 
funds  requested  are  appropriate  and 
necessary  for  the  scope  of  the  project. 

For  business  development  projects,  the 
proposal  demonstrates  that  the  expected 
return  on  the  funds  used  to  develop  the 
project  provides  a  reasonable  profit 
within  a  future  specified  time  fiame. 

I.  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

(1)  Program  Guidance. 

•  The  Administration  for  Native 
Americans  funds  projects  that  present 
the  strongest  prospects  for  fulfilling  a 
community's  governance,  social  or 
economic  development  leading  to  its 
self-sufficiency.  'Hie  Administration  for 
Native  Americans  does  not  fund  on  the 
basis  of  need  alone. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  ffie 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  and/or 
progress  to  date,  as  well  as  the  size  of 
the  population  to  be  served.  The 
appropriateness  and  potential  of  the 
proposed  project  in  strengthening  and 
promoting  the  goal  of  the  self-sufficiency 
of  a  community  will  be  determined  by 
reviewers. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  the  SEDS  strategy,  and  the 
community's  long-rang  goals  or  plan. 

•  The  project  application  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  on  the  conummity 
that  the  project  will  have. 

•  Supporting  documentation  or  other 
testimonies  fi'om  concerned  interests 
other  than  the  applicant  should  be 
included  to  provide  support  for  the 
feasibility  and  the  commitment  of  other 
resources  to  implement  or  conduct  the 
proposed  project. 

In  the  ANA  Project  Narrative,  Section 
A  of  the  application  package.  Resources 
Available  to  the  Proposed  Project,  the 
applicant  should  describe  any  specific 
financial  circumstances  which  may 
impact  on  the  project,  such  as  any 
monetary  or  land  settlements  made  to 
the  applicant,  and  any  restrictions  on 
the  use  of  those  settlements.  When  the 
applicant  appears  to  have  other 
resources  to  support  the  proposed 
project  and  chooses  not  to  use  them,  the 
applicant  should  explain  why  it  is 
seeking  ANA  funds  and  not  utilizing 
these  resources  for  the  project 

•  Reviewers  of  applications  for  ANA 
indicate  they  are  better  able  to  evaluate 


whether  the  feasibility  has  been 
addressed  and  the  practicality  of  a 
proposed  economic  development 
project,  or  to  start  a  business  if  the 
applicant  includes  a  business  plan  that 
clearly  describes  its  feasibility  and  the 
plan  for  the  implementation  and 
niarketing  of  the  business.  (ANA  has 
included  sample  business  plans  in  the 
application  kit).  It  is  stron^y 
recommended  that  an  applicant  use 
these  as  a  guide  to  its  development  of  an 
economic  development  project  or 
business  that  is  part  of  the  application. 
The  more  information  provided  a  review 
panel,  the  better  able  ffie  panel  is  to 
evaluate  the  potential  for  the  success  of 
the  proposed  project. 

•  A  "multi-purpose  community-based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  commimity 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
differing  areas  of  concern  to  the 
membm  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  eccmomic, 
artistic,  cultural,  and  recreational 
activities,  the  delivery  of  human 
services  such  as  health,  day  care, 
counseling,  education,  and  training. 

(2)  Technical  Guidance. 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  *1110  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to  help 
applicants  prepare  ANA  applications  for 
socicd  and  economic  development 
projects. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  to  score  ffie 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  There  is  no  maximum  or  minimiun 
amount  of  Federal  funds  that  may  be 
requested. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 


application  fi^m  any  one  applicant  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  An  application  from  a  Federally 
recognized  tribe  or  an  organization 
serving  members  of  a  Federally 
recognized  tribe  must  be  from  the 
governing  body  of  the  tribe. 

•  An  application  from  a  Native 
American  organization  must  be  from  the 
governing  b<^y  of  the  applicant. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page,  and  that  a  table  of 
contents  be  provided.  This  allows  for 
easy  reference  during  the  review 
process.  Simple  tabbing  of  the  sections 
of  the  application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  The  Cover  Page  (included  in  the  Kit) 
should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  Approach  page  (Section  B  of 
the  ANA  ftogram  Narrative)  for  each 
Objective  Work  Plan  proposed  should 
be  of  sufficient  detail  to  become  a 
monthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application's  contents  propose  one 
length  of  project  period  and  the  Form 
424  specify  a  conflicting  length  of  project 
period,  ANA  will  consider  the  project 
period  specified  on  the  Form  4^  as 
governing. 

•  Line  15a  of  the  424  should  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period,  not  the  entire  project 
period. 

•  If  a  profit-making  venture  is  being 
propose^  profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income.  A  decision  will 
be  made  at  the  time  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  45  CFR  parts  74  and  92.) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  each  year's 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OWPs) 
must  be  presented  for  each  project  year 
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I  and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
proiect  for  each  budget  period  must  be 
included. 

1  •  Applicants  for  multi-year  projects 

must  justify  the  entire  time-frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
I  clearly  describe  the  results  to  be 

achieved  for  each  objective  by  the  end 
i  of  each  budget  period  of  the  total  project 

period. 

'  (3)  Projects  or  activities  that  generally 

wkl  not  meet  the  purposes  of  this 
announcement. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  (“third 
party  T/TA”).  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  for 
its  members’  use  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Projects  that  request  fimds  for 
feasibility  studies,  business  plans, 
marketing  plans  or  written  materials, 
such  as  manuals,  that  are  not  an 
essential  part  of  the  applicant’s  SEDS 
strategy  long-range  development  plan. 
The  Administration  for  Native 
Americans  is  not  Interested  in  funding 
’wish  lists’  of  business  possibilities.  ‘The 
Administration  for  Native  Americans 
expects  written  evidence  of  the  solid 
investment  of  time  and  consideration  on 
the  part  of  the  applicant  with  regard  to 
the  development  of  business  plans. 
Business  plans  should  be  developed 
based  on  market  analysis  and  feasibility 
studies  on  the  potential  success  to  the 
business  prior  to  the  submission  of  the 
application. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 

I  social  service  delivery  programs. 

•  Core  administration  functions,  or 
other  activities,  that  essentially  support 
only  the  applicant’s  on-going 
administrative  functions. 

•  Pro ject  goals  which  are  not 
responsive  to  one  or  more  of  the  three 

I  interrelated  ANA  goals  (Governance 
Development,  Economic  Development, 
Social  Development). 


•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  'Ilie  Administration  for  Native 
Americans  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources  that 
are  appropriate,  and  available,  for  the 
proposed  activity. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period. 

'  •  The  purchase  of  real  estate  (see  45 
CFR  1336.50(e))  or  construction  (see 
HDS  Grants  Administration  Manual  Ch. 
3,  S  E). 

•  Projects  originated  and  designed  by 
consultants  who  are  not  members  of  the 
applicant  organization,  tribe  or  village 
who  prepared  the  application  and 
provide  a  major  role  for  themselves  in 
the  proposed  project. 

The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
major  capital  equipment  (i.e.,  oil  rigs, 
agricultural  equipment,  etc.)  is  a  major 
component  of  the  Federal  share  of  the 
budget.  During  negotiation,  such 
expenditures  may  be  deleted  fit)m  the 
budget  of  an  otherwise  approved 
application,  if  not  fully  justified  by  the 
applicant  and  not  deemed  appropriate  to 
the  needs  of  the  project  by  ANA. 

K.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
recordkeeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

L.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 


announcement  are  October  9, 1992, 
February  5, 1993  and  May  14, 1993. 

M.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  H,  *1110  Application  Process; 
Application  Submission. 

Hie  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  via  facsimile  ^AX) 
equipment 

Deadlines.  Applications  mailed 
through  the  U.S.  Postal  Service  or  a 
commercial  delivery  service  shall  be 
considered  as  meeting  an  announced 
closing  date  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  Section 
H,  Application  Submission,  or 

(2)  Sent  on,  or  before,  the  deadline 
date  and  received  in  time  for  the  ANA 
independent  review.  (Applicants  are 
cautioned  to  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  or  a  legible  postmark 
date  from  the  U.S.  Postal  Service. 

Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications.  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications  and  will  be  returned  to 
the  applicant  The  Administration  for 
Native  Americans  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines.  The 
Administration  for  Native  Americans 
may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  eta,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  June  8, 1992. 

S.  Timothy  Wapato, 

Commissioner,  Administration  for  Native 
Americans. 

[FR  Doa  92-18595  Filed  8-5-92;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

19CFRPart  207 

Implementing  Regulations  for  the  U.S.* 
Canada  Free-Trade  Agreement 

AQENCV:  U.S.  International  Trade 
Commission. 


Review  (§  207.92)  and  procedures  for 
granting  access  to  proprietary 
information  (5  207.93),  for  governing  any 
access  to  privileged  information 
(S  207.94)  and  for  the  imposition  of 
sanctions  for  violations  of  the 
administrative  protective  orders  (APO) 
(§§  207.100  through  207.120.)  No 
comments  were  received  from  the  public 
on  these  rules. 


type  of  activity  is  prohibited  by  this 
provision.  For  ease  of  reading, 
“prohibited  act"  has  been  made  a 
defined  term  and  inserted,  where 
appropriate,  in  §  §  207.100  through 
207.120. 

In  addition,  the  Article  1904  Rules 
have  been  modified  by  the  United  States 
and  Canada.  Among  other  changes,  the 
amended  Article  1904  Rules  now 


ACTtON:  Notice  of  amended  interim  rules 
and  request  for  comments. 

SUMMARY:  The  Commission  is  amending 
with  a  request  for  comments  subpart  G 
of  part  207  of  its  Rules  to  conform  the 
Commission's  regulations  with 
amendments  to  the  U.S. — Canada  Free- 
Trade  Agreement  Implementation  Act  of 
1988  (FTA  Implementation  Act) 
contained  in  section  134  of  the  Customs 
and  Trade  Act  of  1990  (hereinafter 
“technical  amendments”).  The 
Commission’s  amendments  modify  the 
Commission’s  regulations  that  were 
issued  to  conform  with  the  FTA 
Implementation  Act. 

The  substantive  amendments  to 
subpart  G  delegate  authority  to  the 
Secretary  of  the  Commission  to  issue 
protective  orders,  set  forth  what 
information  is  available  to  authorized 
persons,  redefine  “authorized  persons,” 
add  filing  requirements  paralleling  those 
in  the  Article  1904  Binational  Panel 
Rules  (Article  1904  Rules),  and  expand 
what  action  constitutes  a  violation. 
DATES:  Elective  date:  August  6, 1992. 
Comments  on  the  interim  rules  will  be 
considered  if  received  on  or  before 
September  21, 1992. 

ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  to  Paul  R. 
Bardos,  Acting  Secretary,  should  be  sent 
to  the  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Abigail  A.  Shaine,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202)  205- 
3094.  Hearing  impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  Terminal  on  202^ 
205-1810. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Friday,  December  30, 1988  the 
Commission  published  in  the  Federal 
Register,  the  interim  rules  with  a  request 
for  comments,  53  FR  53248  (December 
30, 1988),  which  rules  were  amended  at 
64  FR  36289  (September  1, 1989).  These 
rules  govern  procedures  for  filing  a 
Notice  of  Intent  to  Commence  Judicial 


On  August  20, 1990,  technical 
amendments  were  made  by  section  134 
of  the  Customs  and  Trade  Act  of  1990 
(Pub.  L  101-382)  (August  20, 1990),  to  the 
FTA  Implementation  Act  (Pub.  L.  101- 
449)  (September  28, 1988).  The  U.S.  and 
Canadian  Governments  also  have 
amended  the  Rules  of  Procedure  for 
Article  1904  Rules).  The  Commission’s 
amended  interim  rules  bring  its 
regulations  into  compliance  with  the 
amendments  to  the  statute  and  the 
Article  1904  Rules. 

Paragraph  134(4)(A)  of  the  technical 
amendments  amends  the  type  of 
information  that  will  be  made  available 
to  authorized  persons.  The  provision, 
codified  at  19  U.S.C.  1677f(f)(l)(A), 
clarifies  that  the  Commission  will  make 
proprietary  information  available  to 
authorized  persons  and  privileged 
information  available  to  those  persons 
specifically  designated  by  the  panel.  To 
administer  this  access,  a  new  §  207.93(a) 
provides  authority  to  the  Secretary  of 
the  Commission  to  issue  protective 
orders  for  information  released  under  19 
U.S.C.  1677f(f)(l)(A).  In  addition, 
amendments  to  §  207.93  (b)  through  (g) 
reflect  this  statutory  clarification  and 
the  delegation  of  authority  to  the 
Secretary. 

Paragraph  134(4)(B)(iv)  of  the 
technical  amendments  modifies  section 
403  of  the  FTA  Implementation  Act, 
codified  at  19  U.S.C.  1877f(d)(l)(B), 
defining  “authorized  persons."  The 
amendment  adds  to  that  definition 
officers  or  employees  of  the  Government 
of  Canada  designated  by  an  authorized 
agency  of  Canada  to  whom  disclosure  is 
necessary  in  order  to  make  decisions 
regarding  the  convening  of 
Extraordinary  Challenge  Committees 
(ECCs)  under  Chapter  19  of  the  U.S.- 
Canada  Free-Trade  Agreement  (FTA). 
Changes  to  S  207.93  of  the  Commission’s 
rules  reflect  the  authority  of  the 
Commission  to  grant  the  Canadian 
interagency  group  access  to  proprietary 
information  under  APO. 

Section  134(4)(D)  of  the  technical 
amendments  broadens  the  definition  of 
a  prohibited  act  to  include  as 
sanctionable  the  knowing  receipt  of 
information,  the  receipt  of  whidi 
constitutes  a  violation  of  any  provision 
of  a  protective  order.  Section  207.100(c) 
of  the  Commission’s  rules  clarifies  what 


provide  that  the  members  of  a 
binational  panel,  assistants  to  panelists, 
court  reporters,  and  translators  shall  file 
their  protective  order  applications  with 
the  responsible  Secretary,  who  will  then 
file  these  applications  with  the 
Commission.  Under  the  Article  1904 
Rules,  as  revised,  any  amendments, 
modifications,  or  revocations  of  a 
protective  order  must  be  filed  with  the 
responsible  Secretariat.  These  amended 
interim  rules  reflect  this  additional 
notification  requirement. 

In  preparing  these  amended  interim 
rules,  the  Commission  edited  them  by 
eliminating  unnecessary  repetition  and 
by  conforming  terminology  with  that 
used  in  19  CFR  part  207,  subparts  A 
through  C,  In  addition,  three  new 
definitions  have  been  added: 

“Prohibited  act,”  “service  address,”  and 
“service  list.” 

The  Commission  is  reissuing  interim 
rules,  rather  than  proposed  final  rules 
because  of  the  possibility  of  an  appeal 
to  a  binational  panel  of  impending 
Commission  determinations  involving 
goods  from  Canada.  To  ensure  that  the 
Commission’s  rules  are  consistent  with 
the  statute  and  consonant  with  the 
revised  Article  1904  Rules  and  to  avoid 
having  the  Commissions’s  rules  change 
in  the  middle  of  a  panel  review,  these 
regulations  are  effective  upon 
publication  in  the  Federal  Register.  After 
considering  any  comments  the 
Commission  will  finalize  the  rules  as 
soon  as  practicable. 

These  interim  rules  are  exempt  from 
the  requirements  of  Section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C.  | 
553)  because  they  are  integral  to  the  1 
implementation  of  chapter  19  of  the  FTA  j 
and  thus  relates  to  a  foreign  affairs 
function  of  the  United  States. 

The  Commission  has  determined  that 
these  rules  do  not  constitute  a  major 
rule  for  the  purposes  of  Executive  Order 
(“EO”)  12291  (46  FR  13193,  Feb.  17, 1981)  f 
because  it  does  not  meet  the  criteria  | 
described  in  section  1(b)  of  the  EO. 
Moreover,  because  this  rule  concerns  a 
foreign  affairs  function  of  the  United 
States,  it  is  not  a  rule  within  the 
meaning  of  section  2(a)  of  the  EO. 

.  The  Regulatory  Flexibility  Act  is 
inapplicable  to  this  rule  because  it  does 
not  affect  a  large  number  of  small  j 
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entities  and  because  the  rule  was  not 
required  by  section  553  of  the 
Administrative  Procedure  Act  ("APA'’) 
or  by  any  other  law  to  be  promulgated 
as  a  proposed  rule  before  its  issuance  as 
a  final  rule. 

Explanation  of  Changes  to  Amended 
Interim  Rules 

■  Throughout  these  rules,  in  keeping 
with  general  Commission  practice,  all 
gender-specific  pronouns  have  been 
replaced  by  specific  nouns  if  possible:  if 
not  possible,  both  masculine  and 
feminine  pronouns  are  used. 

Section  207.90 

There  is  no  substantive  difference 
between  the  revised  interim  rule  and  the 
original  interim  rule. 

Section  207.91  Definitions 

Except  as  noted,  all  limitations  as  to 
the  applicability  of  defined  terms  have 
been  eliminated  to  indicate  that  the 
defined  terms  apply  throughout  the 
rules. 

Administrative  Law  fudge 

The  citation  to  the  section  of  the 
statute  governing  APA  hearings  is 
changed  from  sections  556  and  557  to 
section  554,  because  the  latter  provision 
includes  by  reference  sections  556  and 
557. 

Agreement 

There  is  no  substantive  difierence 
between  the  revised  interim  rule  and  the 
enacted  interim  rule. 

Article  1904  Rules 

Because  the  Article  1904  Rules  were 
recently  amended,  the  Commission's 
amended  interim  rules  reference  those 
rules,  as  amended. 

Canadian  Secretary 

There  is  no  substantive  difference 
between  the  revised  interim  rule  and  the 
enacted  interim  rule. 

Charged  Party 

The  revised  definition  incorporates 
the  new  definition  of  the  term 
“prohibited  act" 

Clerical  Person 

There  is  no  substantive  difference 
between  the  revised  interim  rule  and  the 
enacted  interim  rule. 

Final  Determination 

There  is  no  substantive  difference 
between  the  revised  interim  rule  and  the 
enacted  interini  rule. 


Investigative  Attorney 

There  is  no  substantive  difference 
between  the  revised  interim  rule  and  the 
enacted  interim  rule. 

Party 

The  revised  definition  clarifies  that 
for  the  purposes  of  sanctions 
proceedings,  as  distinguished  from  the 
definition  of  Party  in  the  Article  1904 
Rules,  the  word  “party,”  in  the  singular, 
refers  to  the  parties  in  the  sanctions 
proceedings,  that  is,  the  investigative 
attorney  or  the  charged  party. 

Privileged  Information 

The  revised  definition  incorporates 
the  criterion  for  privileged  information 
subject  to  release  under  protective  order 
provided  for  in  the  amended  19  U.S.C. 
1677(n(l)(A). 

Prohibited  Act 

Incorporating  a  “violation  of  a 
protective  order,  inducing  a  violation  of 
a  protective  order,  and  the  knowing 
receipt  of  information,  the  receipt  of 
which  constitutes  the  violation  of  a 
protective  order"  into  a  single  defined 
term,  mirror  the  statutory  definition  of 
prohibited  act,  incorporate  changes 
effected  by  the  technical  amendments 
and  make  the  sanctions  provisions 
easier  to  read. 

Service  Address 

This  new  definition  sets  forth  the 
place  where  a  person  can  be  served 
when  these  rules  require  service. 

Service  List 

This  new  definition  mirrors  the 
definition  of  service  list  in  the  Article 
1904  Rules  and  clarifies  who  is  to  be 
served  with  particular  documents 
throughout  these  rules. 

Section  207.93 
Section  207.93(a) 

Section  403  of  the  FTA 
Implementation  Act,  codified  in  part  at 
19  U.S.C.  1677f(f){l)(A),  provides  for  the 
Commission,  to  release  under  defined 
circumstances,  proprietary  information 
and  privileged  information  rmder 
protective  order.  In  particular,  section 
403  clauifies  that  documents  which  the 
Commission  claims  are  privileged  will 
be  released  only  upon  direction  from  the 
panel  and  only  to  persons  specifically 
identified  by  the  panel. 

As  a  result  of  the  clarification  of  what 
information  is  to  be  released  and  to 
whom,  a  new  paragraph  207.93(a)  has 
been  added.  In  the  new  paragraph  the 
Commission  delegates  to  the  Secretary 
of  the  Commission  the  authority  to 
administer  APOs  covering  proprietary 


information  during  binational  panel 
review.  Amendments  to  other 
paragraphs  reflect  the  Secretary's 
increased  responsibility  for  the  primary 
supervision  of  such  APOs.  For  instance, 
the  Commission  Secretary  will  adopt  the 
APO  forms  and  impose  the  conditions 
for  access  (5  207.93(c)(2)(E));  the 
Commission  Secretary  will  determine  at 
which  point,  other  than  the  completion 
of  panel  review,  proprietary  information 
must  be  returned  or  destroyed  and  the 
notification  of  such  action  will  be  served 
on  the  Commission  Secretary 
(§  207.93(c)(2)(ii)(C));  applications  for 
APO  will  be  served  on  the  Commission 
Secretary  (§  207.93(c)(3)):  all  updates 
will  be  served  on  the  Commission 
Secretary  (§  207.93(c)(6));  and  the 
Commission  Secretary  will  be 
responsible  for  granting  or  denying 
applications  for  APOs  (§  207.93(d)  & 
207.93(e)).  The  full  Commission, 
however,  retains  the  responsibility  for 
modifying  or  revoking  APOs  due  to 
changed  circumstances  (S  207.93(h)). 

Because  of  the  addition  of  §  207.93(a). 

§  207.93  (a)  and  (b)  are  redesignated  as 
§  207.93  (b)  and  (c). 

Paragraph  207.93(b) 

Paragraph  (b)  lists  those  persons 
authorized  to  receive  proprietary 
information  as  prescribed  by  statute 
(hereinafter  au^orized  persons).  19 
U.S.C.  1677(f)(1).  The  order  in  which 
authorized  persons  are  listed  has  been 
changed  to  parallel  the  Article  1904 
Panel  Rules.  A  citation  to  the  U.S.  Steel 
Corp.  V.  United  States,  730  F.2d  1465 
(Fed.  Cir.  1984)  is  added  to  paragraph 
(b)(2)  concerning  counsel  and 
professionals,  to  clarify  which  persons 
are  excluded  from  gaining  access  to 
proprietary  information  because  of  their 
decision-making  responsibilities.  The 
amended  interim  rule  parallels  the 
Commission's  title  VII  rules.  Neither  of 
these  changes  reflects  any  substantive 
changes  to  these  amended  interim  rules. 

In  addition  to  these  changes,  the  new 
paragraph  (b)(6)  reflects  the  addition  to 
the  list  of  au^orized  persons  by  the 
technical  amendments.  “Authorized 
persons”  now  include  designated 
officials  of  the  Canadian  Government  to 
whom  release  is  necessary  in  order  that 
Canada  may  evaluate  whether  to 
request  an  Extraordinary  Challenge 
Committee  (hereinafter  “ECC”).  Such 
persons  must  submit  an  application  for 
an  APO  and  will  be  subject  to 
provisions  under  U.S.  and  Canadian  law 
for  violation  of  the  APO. 

Paragraph  207.93(c) 

This  paragraph  sets  forth  the 
procedures  for  obtaining  an  APO. 
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Amendments  to  the  Article  1904  Rules 
permit  certain  authorized  persons  to  Hie 
their  APO  applications  through  the 
Binational  Secretariat  To  parallel  the 
Article  1904  Rules,  the  requirement  that 
the  applicant  file  the  original  and  six  (6) 
copies  of  the  APO  application  with  the 
Commission  Secretary  is  deleted  from 
paragraph  (c)(1)  and  replaced  elsewhere 
by  more  specific  instructions. 

Paragraph  (c)(2)  lists  the  provisions 
included  in  protective  order 
applications,  including  the  conditions  to 
which  the  applicant  must  agree.  The 
first  of  the  two  substantive  changes  to 
paragraph  (c)(2)  concerns  the  return  of 
proprietary  information.  Paragraph 
(c)(2)(ii)(C)  requires  the  return  or 
destruction  of  proprietary  information  at 
the  completion  of  panel  review.  The 
amended  interim  nile  clarifies  the 
language  and  authorizes  the  U.S. 
Secretary  to  retain  a  single  copy  for  the 
Secretariat's  file.  These  rules  authorize 
only  the  U.S.  Secretary  to  retain  a  single 
copy  of  proprietary  information  because, 
in  panel  reviews  involving  proprietary 
information  from  the  Commission,  the 
U.S.  Secretary  will  always  be  the 
responsible  Secretary. 

The  second  substantive  change 
reflects  the  inclusion  of  the  Canadian 
interagency  group  in  the  list  of 
“authorized  persons.”  Paragraph 
207.93(c)(2)(ii)(E)  requires  the  applicant 
to  acknowledge  that  he  or  she  will 
become  subject  to  the  applicable  U.S.  or 
Canadian  law  in  the  event  of  a  violation 
of  a  protective  order.  In  the  rules  as 
originally  enacted,  members  of  the  U.S. 
“inter-agency  group”  did  not  have  to 
acknowledge  that  they  could  be  liable 
under  Canadian  law.  The  law  has  been 
amended  to  permit  disclosure  to 
designated  Canadian  officials.  The 
regulation  now  properly  indicates  that 
Canadian  and  U.S.  officials  both  become 
subject  to  the  law  of  either  coxmtry. 

Paragraph  (c)(3)  sets  out  the  timing 
requirements  for  the  filing  of  protective 
order  applications.  To  conform  with  the 
Article  1904  Rules,  the  amended  interim 
rules  establish  separate  timing 
requirements  for  the  different  categories 
of  applicants.  Panelists,  assistants  to 
panelists,  ECC  members,  assistants  to 
an  ECC  member,  court  reporters, 
translators,  counsel,  and  professionals 
may  submit  applications  for  APO  at  any 
time  after  a  request  for  panel  review  has 
been  made.  Both  the  U.S.  Secretary  and 
the  Canadian  Secretary  and  every 
member  of  their  staffs  must  file  an  APO 
application  as  soon  as  they  begin 
working  at  the  Binational  Secretariat. 
Applications  of  the  U.S.  or  Canadian 
“inter-agency  group”  can  be  filed  when 
the  United  States  Trade  Representative 


or  Canadian  Minister  of  Trade,  as 
appropriate,  informs  the  Commission 
that  the  group  requires  access  to 
proprietary  information. 

Paragraph  (c)(4)  establishes  the  Hling 
and  service  requirements  for 
applications  for  APO.  Because  the 
amended  Article  1904  Rules  direct  some 
persons  to  file  their  APO  applications 
through  the  Binational  Secretariat  and 
others  to  file  directly  with  the 
Commission,  these  amended 
Commission  interim  rules  differentiate 
the  niing  and  service  requirements  for 
each  category  of  applicants. 

Rule  49  of  the  amended  Article  1904 
Rules  provide  that  panelists,  assistants 
to  panelists,  court  reporters,  and 
translators,  before  taking  up  their  duties, 
must  file  an  APO  application  with  the 
responsible  Secretary.  The  rules 
governing  ECC  proceedings  contain 
similar  provisions.  Reflecting  these 
rules,  the  revised  paragraph  (c)(4)(i) 
directs  panelists,  assistants  to  panelists, 
ECC  members,  assistants  to  ECC 
members,  translators,  and  court 
reporters  to  file  their  applications  with 
the  responsible  Secretary,  and  provides 
the  address  of  the  U.S.  section  of  the 
Binational  Secretariat.  Reelecting  rule  49 
of  the  Article  1904  Rules,  these  amended 
interim  rules  now  require  the  U.S. 
Secretary  to  file  the  original  and  six 
copies  of  the  applications  provided  by 
the  panelists,  assistants  to  panelists, 
court  reporters  and  translators  with  the 
Commission  Secretary.  In  addition,  the 
amended  interim  rules  eliminate  the 
requirement  that  these  persons  serve 
their  applications  on  the  participants. 
Such  a  requirement  exists  neither  in  the 
Rule  of  Procedure  for  the  U.S.  Court  of 
International  Trade  nor  in  the  Article 
1904  Rules. 

Paragraph  (c)(4)(ii)  requires  that 
counsel  and  professionals  file  the 
original  and  six  copies  of  their 
application  directly  with  the 
Commission  Secretary.  In  addition, 
reflecting  the  filing  requirements  in  the 
Article  1904  Rules,  the  revised 
paragraph  directs  counsel  and 
professionals  to  file  four  copies  of  their 
application  with  the  U.S.  Secretary.  The 
service  requirements  are  not 
substantively  changed  from  the  earlier 
interim  rules. 

Paragraph  (c)(4)(iii)  governs  the 
Binational  Secretariats.  The  revised 
paragraph  instructs  both  Secretaries  and 
each  member  of  their  staffs  to  file  their 
applications  for  protective  order  directly 
with  the  Commission  Secretary. 

Revised  paragraph  (c)(4)(iv)  directs 
members  of  the  United  States  inter¬ 
agency  group  to  file  the  original  and  six 
(6)  copies  of  their  application  for 


protective  order  with  the  Commission 
Secretary.  Again,  the  Commission’s 
amended  interim  rules  reflect  the  Article 
1904  Rules’  filing  requirement  and  also 
direct  the  inter-agency  group  to  file  four 
(4)  copies  of  their  applications  with  the 
U.S,  Secretary. 

Members  of  the  Canadian  inter¬ 
agency  group,  by  contrast,  are  instructed 
by  revised  paragraph  (c)(4)(v)  to  file  a 
single  copy  of  their  application  with  the 
Canadian  Secretary.  The  Canadian 
Secretary  in  turn  is  required  to  file  the 
original  and  size  (6)  copies  of  the 
applications  with  the  Commission 
Secretary.  Grouping  the  applications  in 
this  manner  will  ensure  that  the 
Commission  Secretary  knows  why  these 
applicants  are  seeking  access  and  hence 
ensure  expeditious  consideration. 

The  amended  interim  rules  delete  as 
uimecessary  paragraph  (c)(5)  concerning 
release  of  proprietary  information  to 
clericals.  The  terms  and  conditions 
under  which  clericals  may  be  granted 
access  to  proprietary  information  are 
described  in  paragraph  (c)(3)  governing 
persons  authorized  to  receive 
proprietary  information. 

The  provisions  governing  persons  who 
retain  access  to  proprietary  information 
from  the  administrative  proceeding 
during  the  panel  review  are 
substantively  unchanged.  The 
requirement  to  file  and  serve  updates  or 
amendments  to  the  person’s  APO 
application  has  been  eliminated  from 
paragraph  (c)(5)  as  unnecessary.  A 
general  obligation  to  file  and  serve  such 
amendments  appears  in  paragraph  (f), 
as  well  as  in  the  protective  order  and 
the  Article  1904  Panel  Rules. 


Paragraph  207.93(d) 

Revised  paragraph  (d)  consolidates 
paragraphs  (c)  and  (d)  of  the  previously 
enacted  interim  rules  and  governs  the 
issuance  of  a  protective  order  to  all 
applicants.  Paragraph  (d)(1)  governs 
issuance  of  a  protective  order  to 
panelists  and  their  assistants,  ECC 
members  and  their  assistants, 
translators,  court  reporters,  both 
Binational  Secretaries  and  their  staffs, 
and  both  the  U.S.  and  Canadian  inter¬ 
agency  groups  (/.e.,  everyone  but 
counsel  and  professionals).  The 
previously  enacted  interim  rules 
provided  that  the  Secretary  would  rule 
on  any  application  within  thirty  days 
without  distinguishing  among  the 
different  categories  of  applicants.  Those 
rules  governing  APOs  for  counsel  and 
professionals  included  a  schedule./ 
allowing  for  objections  to  such  persons 
receiving  access.  By  contrast,  the  Article 
1904  Rules  do  not  provide  for  objections 
to  any  category  of  applicant  receiving 
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access  to  proprietary  information  other 
than  counsel  under  an  APO. 
Consequently,  although  the  Commission 
may  take  thirty  days  if  needed,  the 
presumption  is  now  that  the 
Commission  Secretary  will  issue  an 
APO  once  the  Commission  Secretary  is 
satisfied  that  the  terms  for  access  are 
met  and  approves  the  application.  In 
addition,  the  language  requiring 
panelists  to  Tile  a  signed  copy  of  the 
protective  order  with  the  Conunission 
and  requiring  the  other  applicants  to  hie 
a  copy  of  the  protective  order  with  the 
U.S.  Secretary  is  redrafted  with  no 
substantive  changes. 

Paragraph  (d)(2]  governs  issuance  of 
protective  orders  to  counsel  and 
professionals.  The  enacted  rules 
provided  an  opporhmity  for  a  person  to 
file  an  objection  to  another  person’s 
application.  These  amended  interim 
rules  have  added  a  requirement  that  a 
reply  to  an  objection  must  be  serv'ed  on 
the  person  who  Hied  the  objection  and 
on  all  other  persons  on  whom  the 
objection  was  filed.  Such  reply  will  b6 
considered  only  if  it  is  filed  and  served 
prior  to  the  time  that  the  Commission 
Secretary  renders  a  decision. 

In  addition,  because  paragraph 
207.93(a]  delegates  to  the  Commission 
Secretary  the  authority  to  grant  or  deny 
access  to  proprietary  information  under 
an  APO,  paragraph  20.793(d](2j(iii) 
permits  an  appeal  from  a  denial  of 
access  by  the  Secretary  to  the 
Commission.  Revised  paragraph 
207.93(d}(2](iii)  provides  that  if  the 
Commission  Secretary  denies  an 
application,  a  letter  informing  the 
applicants  of  the  rejection  must  be  sent 
within  fourteen  (14)  days  of  the  receipt 
of  the  application.  Notification  to  the 
applicant  of  a  denial  will  include 
notification  that  the  applicant  may 
appeal  the  denial  to  the  Commission 
within  five  (5)  days  of  the  date  of 
service  of  the  denial.  These  time  limits 
are  imposed  in  order  to  insure  that  the 
Commission  has  adequate  time  to 
consider  the  appeal  and  issue  its 
decision  within  the  thirty  days 
mandated  by  the  Article  1904  Rules. 

Paragraph  207.93(d)(2)(iv)  sets  forth 
the  addbress  to  which  an  appeal  should 
be  sent  and  requires  that  the  appeal  be 
served  on  all  the  persons  on  the  service 
list  or  on  all  participants,  depending 
upon  when  the  appeal  is  filed,  in 
accordance  with  paragraph  (c)(4)(ii)(B). 
The  new  provision  also  restates  the 
requirement  that  the  Commission  must 
reach  a  decision  within  thirty  (30)  days. 

Paragraph  207.93(f) 

Paragraph  (f)  governs  the  filing  of 
amendments  to  protective  order 
applications.  Mirroring  the  filing 


requirements  contained  in  the  Article 
1904  Rules,  revised  paragraph  (f) 
requires  that  amendments  to  ATO 
applications  of  panelists,  ECC  members, 
assistants  to  panelists  or  ECC  members, 
court  reporters,  and  translators  be  filed 
with  the  U.S.  Secretary,  who  must  then 
file  the  original  and  six  copies  with  the 
Commission  Secretary.  Counsel  and 
professionals  must  file  the  original  and 
six  copies  of  any  amendments  with  the 
Commission  Secretary  and  four  copies 
with  the  U.S.  Secretary.  All  other 
persons  are  required  only  to  file  the 
original  and  six  copies  directly  with  the 
Commission  Secretary. 

Paragraph  207.93(g) 

Paragraph  (g)  governs  the 
modification  and  revocation  of 
protective  orders.  The  language  in  this 
paragraph  has  been  reorganized  for 
greater  clarity.  There  are  two 
substantive  changes  to  this  interim  rule. 
One  is  the  deletion  of  the  language 
contained  in  paragraph  (g)(2)  concerning 
provisional  action  by  the  Commission. 
Because  the  Commission  has  the 
authority  to  revoke  or  modify  a 
protective  order  at  any  time,  this 
language  is  superfluous.  The  other 
ensures  that  the  Binational  Secretariat  is 
aware  of  any  changes  to  a  protective 
order  by  amending  the  interim  rules  to 
add  a  requirement  that  the  Commission 
Secretary  notify  the  U.S.  Secretary  in 
writing  if  it  revokes  or  modifies  a 
protective  order. 

Section  207.94 

The  technical  amendments  amended 
the  portion  of  section  403(c)  of  the  FTA 
Implementing  Act,  codified  at  19  U.S.C. 
1677f(f)(l)(A),  to  provide  that  the 
Commission  may  restrict  access  to  a 
document,  or  portion  thereof,  which  it 
has  claimed  as  privileged  but  for  which 
the  panel  has  determined  that  disclosure 
is  required  under  U.S.  law.  The  statute 
further  provides  that  such  access  will  be 
limited  to  only  those  authorized  persons 
who  the  panel  has  determined  require 
access,  ^cause  the  statute  clarifies  that 
privileged  information  will  be  released 
by  the  Commission  only  pursuant  to  a 
decision  from  the  panel  and  only  to 
those  persons  identified  by  the  panel 
and  in  light  of  the  denial  of  the  two 
requests  for  access  to  privileged 
information  made  in  panel  reviews, 
elaborate  procedures  for  requesting  the 
Commission  for  access  are  unnecessary. 
-Therefore,  the  general  delegation  of 
authority  in  paragraph  207.93(a)  replaces 
the  specific  procedures  set  out  in  section 
207.94  of  the  enacted  interim  final  rules. 
The  revised  section  indicates  that  a 
protective  order  for  information  shall 
contain  requirements  similar  to  those 


contained  in  an  APO  for  proprietary 
information. 

Because  the  release  of  privileged 
information  would  be  an  exceptional 
event,  the  new  §  207.94  further  provides 
that  the  Commission  Secretary  will  not 
automatically  release  privileged 
information  but  must  inform  the 
Commission  twenty-four  hours  prior  to 
any  such  release. 

Section  207.100 

Paragraph  207.100(a)  sets  forth 
sanctions  the  Commission  can  impose 
for  committing  q  prohibited  act  under  19 
U.S.C.  1677f(f)(3).  The  technical 
amendments  expanded  the  list  of 
prohibited  acts  to  include  the  knowing 
receipt  of  proprietary  information  or 
privileged  information,  the  receipt  of 
which  constitutes  a  violation  of  an  APO 
issued  under  this  subpart.  As  noted 
above,  the  new  defined  term  “prohibited 
act"  incorporates  any  action  concerning 
APOs  that  is  prohibited  under  the 
statute.  This  definition  is  therefore 
incorporated  into  this  section. 

In  addition,  the  sanctions  to  which 
persons  other  than  the  individual  who 
actually  committed  the  prohibited  act 
may  be  liable,  imposed  by  paragraph  (b) 
in  the  enacted  rules,  have  now  been 
limited  to  disbarment  bom  practice 
before  the  Commission  and  integrated 
into  paragraph  (a)(1).  This  structure 
parallels  the  Commission’s  title  VII 
regulations.  In  addition,  so  as  not  to 
deprive  an  individual  of  any  due  process 
rights,  paragraph  (b)  ensures  that  any 
such  person  is  entitled  to  all  the 
administrative  rights  set  forth  in  this 
subpart,  such  as  an  APA  hearing  and 
the  right  to  an  attorney. 

Paragraph  (c)  explains  that  the 
statute’s  addition  of  knowing  receipt  of 
information,  the  receipt  of  which 
constitutes  a  violation  of  a  protective 
order,  intends  to  reach,  inter  alia,  those 
persons  who  read  or  improperly 
disseminate  a  document  containing 
proprietary  information  when  they 
know,  or  should  know,  that  they  are  not 
authorized  to  read  or  disseminate  that 
document. 

Section  207.101 

The  amended  interim  rule 
incorporates  the  new  defined  term 
“prohibited  act."  There  are  no  other 
substantive  differences  between  the 
amended  interim  rule  and  the  enacted 
interim  rule. 

Section  207.102 

The  amended  interim  rule 
incorporates  the  new  defined  term 
“prohibited  act.”  In  addition,  revised 
paragraph  (c)  now  provides  that  if  the 
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Section  207.107 


Commission  detennines  that  it  is 
appropriate  to  initiate  sanctions 
proceedings,  the  Commission  shall 
appoint  an  administrative  law  judge 
(ALJ)  and  the  Commission  Secretary 
shall  initiate  such  proceedings.  The  rules 
as  enacted  provided  that  the  Office  of 
Unfair  Import  Investigations  could 
request  that  an  ALJ  be  assigned  to  the 
preliminary  investigation  to  assist  in  the 
determination  whether  there  is  a 
reasonable  cause  to  believe  that  a 
prohibited  act  had  been  committed. 

There  was  no  provision  for  appointing 
(or  reappointing)  on  AL}  during  the 
actual  sanctions  proceedings  although 
the  rules  refer  to  decisions  made  by  the 
AL).  Under  the  revised  paragraph,  the 
Commission  shall  appoint  an  ALJ  when 
the  charging  letter  is  sent  to  the  barged 
party. 

Section  207.103 

The  amended  interim  rule 
incorporates  the  new  defined  term 
“prohibited  act.”  There  are  no  other 
substantive  differences  between  the 
amended  interim  rule  and  the  enacted 
interim  rule. 

Section  207.105 

The  amended  interim  rule 
incorporates  the  new  defined  term 
“prohibited  act.”  There  are  no  other 
substantive  di^erences  between  the 
amended  interim  rule  and  the  enacted 
interim  rule. 

Section  207.106 

Revised  paragraph  (a)  permits  anyone 
to  make  a  motion  to  have  the 
administrative  law  judge  issue  a 
recommended  determination  to  take 
appropriate  interim  measures. 

Revised  paragraph  (b)  conforms  this 
paragraph  to  paragraph  (a)  of  this 
section,  and  permits  a  party  opposing 
the  imposition  of  appropriate  interim 
measures  to  oppose  them,  whether  they 
are  the  result  of  a  motion  or  of  the 
administrative  law  judge’s  own 
initiative. 

Revised  paragraph  (d)  indicates  that 
the  administrative  law  judge  has  the 
authority  to  recommend  modification  as 
well  as  revocation  of  interim  measures. 

In  addition,  in  conformity  with 
provisions  in  section  207.93  and  in  the 
Article  1904  rules  concerning 
notification  of  changes  to  an  APO, 
revised  paragraph  (e)  requires  the 
Commission  Secretary  to  notify  the  U.S. 
Secretary  if  the  Commission  revokes  or 
modihes  a  protective  order  following  a 
sanctions  proceeding.  There  are  no  other 
substantive  differences  between  the 
amended  interim  rule  and  the  enacted 
interim  rule. 


This  section,  which  governs  the  Hling 
of  motions,  initially  contained  a 
provision  that  if  an  ALJ  had  not  yet  been 
assigned,  all  motions  should  be 
addressed  to  the  Chief  Administrative 
Law  Judge.  In  light  of  the  new  provision 
in  §  207.102(c)  requiring  the  appointment 
of  an  ALJ  when  the  charging  letter  is 
issued,  this  provision  is  deleted.  There 
are  no  other  substantive  differences 
between  the  amended  interim  rule  and 
the  enacted  interim  rule. 


There  are  no  substantive  differences 
between  the  amended  interim  rule  and 
the  enacted  interim  rule. 


The  language  contained  in  paragraph 
(b)  of  this  section  listing  sanctions  for 
failing  to  comply  with  discovery  was 
previously  part  of  paragraph  (a),  but  is 
now  set  off  as  a  separate  paragraph. 
Paragraph  (b)  of  the  original  section  is 
redesignated  paragraph  (c).  In  addition, 
the  revised  interim  rule  indicates  that 
any  person  who  wants  to  depose  an 
official  of  the  Commission,  or  any  other 
U.S.  or  Canadian  government  official 
“shall”  file  a  written  motion.  The 
original  language  stated  that  a  person 
“may”  file  such  a  request. 

Section  207.110 

There  are  no  substantive  differences 
between  the  amended  interim  rule  and 
the  enacted  interim  rule. 

Section  207.111 

There  are  no  substantive  differences 
between  the  amended  interim  rule  and 
the  enacted  interim  rule. 

Section  207.112 

There  are  no  substantive  differences 
between  the  amended  interim  rule  and 
the  enacted  interim  rule. 

Section  207.113 

There  are  no  substantive  differences 
between  the  amended  interim  rule  and 
the  enacted  interim  rule. 

Section  207.114 

The  amended  interim  rule 
incorporates  the  new  defined  term 
“prohibited  act.”  In  addition,  paragraph 
(a)  of  this  section  initially  provided  that 
in  complicated  cases,  the  Commission 
could  make  its  decision  in  120  days, 
rather  than  the  stipulated  ninety  days. 
Because  the  provision  already  provides 
that  the  Commission  may  change  any 
time  frameslt  chooses,  the  120  day 
option  is  deleted.  In  paragraph  (c)  the 
separate  burden  of  proof  required  by  the 
ALJ  for  imposing  sanctions  is  deleted. 


Sanctions  are  imposed  by  the 
Commission  not  by  the  ALJ.  In  addition, 
the  burden  of  proof  applies  to  the 
finding  of  a  violation,  and  the  imposition 
of  sanctions  is  within  the  Commission's 
discretion. 

There  are  no  other  substantive 
differences  between  the  amended 
interim  rule  and  the  enacted  interim 
rule. 


The  amended  interim  rule 
incorporates  the  new  defined  term 
“prohibited  act.”  The  rule  has  also  been 
revised  to  make  explicit  that  the 
administrative  law  judge  will  make 
determinations  as  to  whether  access  to 
proprietary  information  by  counsel  for  a 
charged  party  is  reasonably  necessary 
to  the  defense,  and  that  the  Commission 
will  deem  to  be  abandoned  any  issue 
not  raised  in  a  petition  for  review  in 
whatever  procedure  it  considers  such 
petition. 

There  are  no  other  substantive 
differences  between  the  amended 
interim  rule  and  the  enacted  interim 
rule. 


There  are  no  substantive  differences 
between  the  revised  interim  rule  and  the 
enacted  interim  rule. 


There  are  no  substantive  differences 
between  the  revised  interim  rule  and  the 
enacted  interim  rule. 

Section  207.118 

The  language  in  this  section  is 
reworded  to  clarify  that,  if  the  General 
Counsel  or  any  other  attorney  in  the 
General  Counsel’s  office  participated  in 
the  panel  review  during  which  a  party 
committed  the  prohibited  act  under 
review,  the  General  Counsel  and  those 
attorneys  shall  not  advise  the 
Commission  on  proceedings  concerning 
sanctions  under  this  subpart.  In  such 
cases,  the  Assistant  General  Counsel  for 
337  Investigations  shall  serve  as  the 
Acting  General  Counsel. 

Section  207.119 

To  avoid  confusion  between  review  of 
an  initial  determination  and 
reconsideration  of  the  Commission’s 
decision  under  this  paragraph,  the 
amended  interim  rule  refers  to  a  motion 
for  reconsideration  rather  than  to  a 
petition  for  reconsideration. 

Section  207.120 

The  revised  interim  rule  incorporates 
the  new  term  “prohibited  act.” 


Section  207.108 


Section  207.109 


Section  207.115 


Section  207.116 


Section  207.117 


Federal  Register  /  Vol.  57,  No.  152  /  Thursday,  August  6,  1992  /  Rules  and  Regulations  34825 


There  are  no  other  substantive 
differences  between  the  amended 
interim  rule  and  the  enacted  interim 
rule. 

list  of  Subjects  in  19  CFR  Part  207 

Administrative  practice  and 
procedure,  Antidumping,  Canada, 
Countervailing  Duties,  Imports,  Trade 
agreements. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  part  207,  subpart  G  is 
amended  as  follows: 

PART  207— [AMENDED] 

1.  The  authority  citation  for  part  207, 
subpart  G,  continues  to  read  as  follows: 

Authority:  Sec.  777  of  the  Tariff  Act  of  1930, 
as  amended;  secs.  403, 405(d]  of  the  United 
States-Canada  Free-Trade  Implementation 
Act  of  1988  (102  Stat.  1851,  Pub.  L  No.  100- 
449,  Sept.  28, 1988;  19  U.S.C.  1335. 

2.  Section  207.90  is  revised  to  read  as 
follows: 

§  207.90  Scope. 

This  subpart  sets  forth  the  procedures 
and  regulations  for  implementation  of 
Article  1904  of  the  United  States-Canada 
Free  Trade  Agreement  under  the  Tariff 
Act  of  1930,  as  amended  by  title  IV  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  1516a  and  1677f).  These 
regulations  are  authorized  by  section 
405(d)  of  the  United  States-Canada  Free- 
Trade  Agreement  Implementation  Act  of 
1988  (19  U.S.C.  1677f(f)(2))  and  19  U.S.C. 
1335. 

3.  Section  207.91  is  revised  to  read  as 
follows: 


Charged  party  means  a  person  who  is 
charged  by  the  Commission  with 
committing  a  prohibited  act  under  19 
U.S.C.  1677f(f)(3): 

Clerical  person  means  a  person  such 
as  a  paralegal,  secretary,  or  law  clerk 
who  is  employed  or  retained  by  and 
under  the  direction  and  control  of  an 
authorized  applicant; 

Commission  means  the  United  States 
International  Trade  Commission; 

Commission  Secretary  means  the 
Secretary  to  the  Conunission; 

Complaint  means  the  complaint 
referred  to  in  the  Article  1904  Rules; 

Counsel  means  persons  described  in 
the  definition  of  "counsel  of  record”  in 
Rule  3  of  the  Article  1904  Rules,  and 
counsel  for  an  interested  person  who 
plans  to  file  a  timely  complaint  or  Notice 
of  Appearance  in  the  panel  review. 

Date  of  Service  means  the  day  a 
document  is  deposited  in  the  mail  or 
delivered  in  person; 

Days  means  calendar  days,  but  if  a 
deadline  falls  on  a  weekend  or  on  a 
United  States  federal  holiday  it  shall  be 
extended  to  the  next  working  day; 

Extraordinary  challenge  committee 
means  the  committee  established 
pursuant  to  Annex  1904.13  of  the 
Agreement  and  section  407  of  the  FTA 
Act  to  review  decisions  of  a  panel  or 
conduct  of  a  panelist; 

Final  determination  means  “final 
determination”  under  Article  1911  of  the 
agreement; 

FTA  Act  means  the  United  States- 
Canada  Free-Trade  Implementation  Act 
of  1988,  Public  Law  No.  100-449  (Sept. 
.28, 1988); 

Investigative  attorney  means  an 
attorney  designated  by  the  Office  of 
Unfair  Import  Investigations  to  engage 
in  inquiries  and  proceedings  under  19 
CFR  207.100  et  seq.\ 

Notice  of  Appearance  means  the 
notice  of  appearance  provided  for  by 
Rule  40  in  the  Article  1904  Rules; 

Panel  Review  means  review  of  a  final 
determination  pursuant  to  chapter  19  of 
the  Agreement,  including  review  by  an 
extraordinary  challenge  committee; 

Party  means,  for  the  purposes  of 
§  §  207.100-207.120,  either  the 
investigative  attomey(ies)  or  the 
charged  party(ies); 

Persons  means,  for  the  purposes  of 
§  §  207.100-207.120,  an  individual, 
partnership,  corporation,  association, 
organization,  or  other  entity; 

Privileged  information  means  all 
information  covered  by  the  provisions  of 
the  second  sentence  of  19  U.S.C. 
1677f(f)(l)(A); 

Professional  meems  an  accountant, 
economist,  engineer,  or  other  non-legal 
specialist  employed  by,  or  under  the 
direction  and  control,  of  a  counsel; 


Prohibited  act  means  the  violation  of 
a  protective  order,  the  inducement  of  a 
violation  of  a  protective  order,  or  the 
knowing  receipt  of  information  the 
receipt  of  which  constitutes  a  violation 
of  a  protective  order; 

Proprietary  information  means 
confidential  business  information  as 
defined  in  19  CFR  201.6(a); 

Protective  Order  means  an 
administrative  protective  order  issued 
by  the  Commission; 

Secretariat  means  the  Secretariat 
established  pursuant  to  Article  1909  of 
the  Agreement  and  includes  the 
Secretariat  sections  located  in  both 
Canada  and  the  United  States; 

Service  address  means  the  facsimile 
number,  if  any,  and  address  set  out  by  a 
person  as  the  address  of  the  person's 
attorney  where  the  person  may  be 
served,  or  when  the  person  is  not 
represented  by  an  attorney,  the 
facsimile  number,  if  any,  and  addresj  of 
the  person; 

Service  list  means  the  list  maintained 
by  the  Commission  Secretary  under  19 
CFR  201.11(d)  of  persons  in  the 
administrative  proceeding  leading  to  the 
final  determination  under  panel  review; 

United  States  Secretary  means  the 
Secretary  of  the  United  States  section  of 
the  Secretariat  and  includes  any  person 
authorized  to  act  on  the  Secretary’s 
behalf. 

Except  as  otherwise  provided  in  this 
subpart,  the  definitions  set  forth  in  the 
Article  1904  Rules  are  applicable  to  this 
subpart  and  to  any  protective  orders 
issued  pursuant  to  ^is  subpart. 

4.  Section  207.93  is  revised  to  read  as 
follows: 

§  207.93  Protection  of  proprietary 
information  during  panel  and  committee 
proceedings. 

(a)  Requests  for  protective  orders.  A 
request  for  access  to  proprietary 
information  pursuant  to  19  U.S.C. 
1677f(f)(l)  shall  be  made  to  the 
Secretary  of  the  Commission. 

(b)  Persons  authorized  to  received 
proprietary  information  under 
protective  order.  The  following  persons 
may  be  authorized  by  the  Commission 
to  receive  access  to  proprietary 
information  if  they  comply  with  these 
regulations  and  such  other  conditions 
imposed  upon  them  by  the  Commission: 

(1)  The  members  of  a  binational  panel 
or  extraordinary  challenge  committee, 
any  assistant  to  a  member,  court 
reporters  and  translators;  (2)  Counsel 
and  professionals,  provided  that  the 
coimsel  or  professional  does  not 
participate  in  competitive  decision¬ 
making.  as  defined  in  US  Steel  Corp.v. 
United  States,  730  F.2d  1465  (Fed.  Cir. 


§207.91  Definitions. 

As  used  in  this  subpart — 

Administrative  Law  Judge  means  the 
United  States  Government  employee 
appointed  under  section  3105  of  title  5  of 
the  United  States  Code  to  conduct 
proceedings  under  this  part  in 
accordance  with  section  554  of  the 
United  States  Code; 

Agreement  means  the  Free-Trade 
Agreement  between  Canada  and  the 
United  States  of  America  entered  into 
between  the  Government  of  Canada  and 
the  Government  of  the  United  States  of 
America,  which  took  effect  on  January  1, 
1989; 

Article  1904  Rules  means  the  Rules  of 
Procedure  for  Article  1904  Binational 
Panel  Reviews  adopted  by  the  United 
States  of  America  and  Canada  pursuant 
to  the  Agreement,  as  amended; 

Canadian  Secretary  means  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  the  Secretary’s 
behalf; 
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1984),  for  the  person  represented  or  for 
any  person  who  would  gain  a 
competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought;  (3)  Clerical  persons 
who  are  employed  or  retained  by  and 
under  the  direction  and  control  of  a 
person  described  in  paragraphs  (b)(1). 

(2).  (5)  or  (6)  of  this  section  who  has 
been  issued  a  protective  order,  if  such 
clerical  persons: 

(i)  Are  not  involve  in  the  competitive 
decision-making,  or  the  support 
functions  for  the  competitive  decision¬ 
making.  of  a  participant  to  the 
proceeding  or  of  any  person  who  would 
gain  a  competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought,  and 

(ii)  Have  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
protective  order  of  the  person  who 
retains  or  employs  him  or  hen 

(4)  The  Secretaries  of  the  U.S.  and 
Canadian  sections  the  Secretariat  and 
members  of  the  their  staffs; 

(5)  Any  officer  or  employee  of  the 
United  States  Government  who  the 
United  States  Trade  Representative 
informs  the  Commission  Secretary 
needs  access  to  proprietary  information 
to  make  recommendations  regarding  the 
convening  of  extraordinary  challenge 
committee;  and 

(6)  Any  officer  or  employee  of  the 
Government  of  Canada  who  the 
Canadian  Minister  of  Trade  informs  the 
Commission  Secretary  needs  access  to 
proprietary  information  to  make 
recommendations  regarding  the 
convening  of  extrao^inary  challenge 
committees. 

(c)  Procedures  for  obtaining  access  to 
proprietary  information  under 
protective  order — (1)  Persons  who  must 
file  an  application  for  release  under 
Protective  Order.  To  be  permitted 
access  to  proprietary  information  in  the 
administrative  reco^  of  a  final 
determination  under  panel  review,  all 
persons  described  in  paragraphs  (b)(1), 

(2),  (4),  (5)  or  (6)  of  this  section,  unless 
described  in  paragraph  (c)(5)(i)  of  this 
section,  shall  Hie  an  application  for  a 
protective  order. 

(2)  Contents  of  applications  for 
release  under  protective  order. 

(i)  The  Commission  Secretary  shall 
adopt  from  time  to  time  forms  for 
submitting  requests  for  release  pursuant 
to  protective  order  diat  incorporate  the 
terms  of  this  rule.  The  Commission 
Secretary  shall  supply  the  United  States 
Secretary  with  copies  of  the  forms  for 
persons  described  in  paragraphs  (b)(1), 
(4),  (5),  and  (6)  of  this  section.  Other 
applicants  may  obtain  the  forms  at  the 
Commission  Secretary’s  o^ice  at  500  E 
Street  SW.,  Washington,  DC  20436. 
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(ii)  Such  forms  shall  require  the 
applicant  to  submit  a  personal  sworn 
statement  that,  in  addition  to  such  other 
conditions  as  the  Commission  Secretary 
may  require,  the  applicant  will: 

(A)  Not  disclose  any  proprietary 
information  obtained  under  protective 
order  and  not  otherwise  available  to  any 
person  other  than 

(1)  Personnel  of  the  Commission 
involved  in  the  particular  panel  review 
in  which  the  proprietary  information  is 
part  of  the  administrative  record. 

(2)  The  person  from  whom  the 
information  was  obtained, 

(3)  A  person  who  is  authorized  to 
have  access  to  the  same  proprietary 
information  pursuant  to  a  Commission 
protective  order,  and 

(4)  A  clerical  person  retained  or 
employed  by  and  under  the  direction 
and  control  of  a  person  described  in 
paragraph  (b)  (1).  (2),  (5),  or  (6)  of  this 
section  who  has  been  issued  a 
protective  order  if  such  clerical  person 
and  has  signed  and  dated  an  agreement 
to  be  bound  by  the  terms  set  forth  in  the 
application  for  protective  order  of  the 
person  who  retains  or  employs  him  or 
her. 

(B)  Not  use  any  of  the  proprietary 
information  released  under  protective 
order  and  not  otherwise  available  for 
purposes  other  than  the  particular 
proceedings  under  Article  1904  of  the 
Agreement; 

(C)  Upon  completion  of  panel  review, 
or  at  such  other  date  as  may  be 
determined  by  the  Commission 
Secretary,  return  to  the  Commission,  or 
certify  to  the  Commission  Secretary  the  . 
destruction  of,  all  docmnents  released 
under  the  protective  order  and  all  other 
material  (such  as  briefs,  notes,  or 
charts),  containing  the  proprietary 
information  released  imder  the 
protective  order,  except  that  those 
described  in  paragraph  (b)(1)  of  this 
section  may  return  such  documents  and 
other  materials  to  the  United  States 
Secretary.  The  U.S.  Secretary  may  retain 
a  single  file  copy  of  each  document  for 
the  official  Hie. 

(D)  Update  information  in  the 
application  for  protective  order  as 
required  by  the  protective  order;  and  (E) 
Acknowledge  that  the  person  becomes 
subject  to  the  provisions  of  19  U.S.C. 
1677f(f)  and  to  this  subpart  as  well  as 
section  77.26  of  Canada’s  Special  Import 
Measures  Act  as  amended. 

(3)  Timing  of  applications.  An 
application  for  any  person  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
may  be  filed  after  a  notice  of  request  for 
panel  review  has  been  filed  with  the 
Secretariat  An  application  for  a  person 
described  in  paragraph  (b)(4)  of  ffiis 
section  shall  file  an  application 
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immediately  upon  assuming  official 
responsibilities  in  the  U.S.  or  Canadian 
Secretariat.  An  application  for  any 
person  described  in  paragraph  (b)(5)  or 
(b)(6)  of  this  section  may  be  filed  at  any 
time  after  the  United  States  Trade 
Representative  or  the  Canadian  Minister 
of  Trade  has  notified  the  Commission 
Secretary  that  such  person  requires 
access. 

(4)  Filing  and  service  of 
applications — (i)  Applications  of 
persons  described  in  paragraph  (b)(1)  of 
this  section.  A  person  described  in 
paragraph  (b)(1)  of  this  section  shall 
submit  the  completed  original  of  the 
form  to  the  United  States  Secretary. 

FTA  Binational  Secretariat,  room  2061, 
U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street 
NW.,  Washington,  DC  2Q230.  The  United 
States  Secretary,  in  turn,  shall  Hie  the 
original  plus  six  (6)  copies  of  the 
application  with  the  Commission 
Secretary. 

(ii)  Applications  of  persons  described 
in  paragraph  (b)(2)  of  this  section — (A) 
Filing.  A  person  described  in  paragraph 
(b)(2)  of  this  section  shall  file  the 
completed  original  of  the  form  and  six 
(6)  copies  with  the  Commission 
Secretary,  and  four  (4)  copies  with  the 
United  States  Secretary. 

(B)  Service.  If  an  applicant  files  before 
the  deadline  for  filing  notices  of 
appearance  for  the  panel  review,  the 
applicant  shall  concurrently  serve  each 
person  on  the  service  list  with  a  copy  of 
the  application.  If  the  applicant  Hies 
after  the  deadline  for  fling  notices  of 
appearance  for  the  panel  review,  the 
applicant  shall  serve  each  participant  ill 
the  panel  review  in  accord  with  Rules  48 
and  24  of  the  Article  1904  Rules.  Service 
on  a  person  may  be  ejected  by 
delivering  a  copy  to  the  person’s  service 
address;  by  sen^ng  a  copy  to  the 
person’s  service  address  by  facsimile 
transmission,  expedited  courier  service, 
expedited  mail  service;  or  by  personal 
service. 

(iii)  Applications  of  persons  described 
in  paragraph  (b)(4)  of  this  section.  A 
person  describe  in  paragraph  (b)(4)  of 
this  section  shall  file  the  original  and  six 
(6)  copies  of  the  protective  order 
application  with  the  Commission 
Secretary. 

(iv)  Applications  of  persons  described 
in  paragraph  (b)(5)  of  this  section.  A 
person  describe  in  paragraph  (b)(5)  of 
this  section  shall  fie  the  original  and  six 
(6)  copies  with  the  Commission 
Secretary  and  four  (4)  copies  of  the 
application  with  the  United  States 
Secretary. 

(v)  Applications  of  persons  described 
in  paragraph  (b)(6)  of  this  section.  A 
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person  described  in  paragraph  (b)(6)  of 
this  section  shall  submit  the  completed 
original  of  the  protective  order 
application  to  the  Canadian  Secretary. 
Ihe  Canadian  Secretary  in  turn,  shall 
file  the  original  and  six  (6)  copies  with 
the  Commission  Secretary. 

(5)  Persons  who  retain  access  to 
proprietary  information  under  a 
protective  order  issued  during  the 
administrative  proceeding. — (i)  If 
counsel  or  a  professional  has  been 
granted  access  in  an  administrative 
proceeding  to  proprietary  information 
under  a  protective  order  that  contains  a 
provision  governing  continued  access  to 
that  information  during  panel  review, 
and  that  counsel  or  professional  retains 
the  proprietary  information  more  than 
fifteen  (15)  days  after  a  First  Request  for 
Panel  Review  is  filed  with  the 
Secretariat,  that  counsel  or  professional, 
and  such  clerical  persons  with  access  on 
or  after  that  date,  becomes  immediately 
subject  to  the  terms  and  conditions  of 
protective  orders  issued  pursuant  to  this 
subpart,  including  provisions  regarding 
sanctions  for  violations  thereof. 

(ii)  Any  person  described  in 
paragraph  (c)(5)(i)  of  this  section, 
concurrent  with  the  filing  of  a  complaint 
or  notice  of  appearance  in  the  panel 
review  on  behalf  of  the  participant 
represented  by  such  person,  shall: 

(A)  File  four  (4)  copies  of  the  original 
application,  of  all  existing  updates  to 
that  application,  and  of  the  protective 
order  with  the  United  States  Secretary; 
and 

(B)  File  seven  (7)  copies  of  the 
protective  order  and  of  all  existing 
updates  with  the  Commission  Secretary. 

(d)  Issuance  of  protective  orders — (1) 
Applicants  described  in  paragraph 
(b)(1),  (4),  (5)  and  (6)  of  this  section. 

Upon  approval  of  an  application  of 
persons  described  in  paragraph  (b)(1), 

(4),  (5),  or  (6)  of  this  section,  the 
Commission  Secretary  shall  issue  a 
protective  order  permitting  release  of 
proprietary  information.  Any  member  of 
a  binational  panel  to  whom  the 
Commission  Secretary  issues  a 
protective  order  must  countersign  it  and 
return  one  copy  of  the  countersigned 
order  to  the  United  States  Secretary. 

Any  other  applicant  under  paragraph 
(b)(1)  of  this  section  must  file  a  copy  of 
the  order  with  the  United  States 
Secretary. 

(2)  Applicants  described  in  paragraph 
(b)(2)  of  this  section,  (i)  The  Commission 
Secretary  shall  not  rule  on  any 
application  filed  by  a  person  described 
in  paragraph  (b)(2)  of  this  section  until 
ten  (10)  days  after  the  request  is  filed 
unless  there  is  a  compelling  need  to  rule 
more  expeditiously.  Any  person  may  file 
an  objection  to  the  application  within 


seven  (7)  days  of  the  application’s  filing 
date,  stating  the  specific  reasons  why 
the  Commission  should  not  grant  the 
application.  One  (1)  copy  of  the 
objection  shall  be  served  on  the 
applicant  and  on  all  persons  who  were 
served  with  the  application.  Any  reply 
to  an  objection  will  be  considered  if  it  is 
filed  and  served  before  the  Commission 
Secretary  renders  a  decision.  Service  of 
objections  and  replies  shall  be  made  in 
accordance  with  paragraph  (c)(4)(ii)(B) 
of  this  section. 

(ii)  Approval  of  the  application.  If 
appropriate,  the  Commission  shall, 
within  thirty  (30)  days  of  the  receipt  of 
the  application,  issue  a  protective  order 
permitting  the  release  of  proprietary 
information  to  the  applicant. 

(iii)  Denial  of  the  application.  If  the 
Secretary  denies  an  application,  he  or 
she  shall,  within  fourteen  (14)  days  of 
the  receipt  of  the  application,  serv’e  a 
letter  notifying  the  applicant  of  the 
decision  and  the  reasons  therefor.  The 
letter  shall  advise  the  applicant  of  the 
right  to  appeal  to  the  Commission.  Any 
appeal  must  be  made  within  five  (5) 
days  of  the  service  of  the  Commission 
Secretary’s  letter. 

(iv)  Appeal  from  denial  of  an 
application.  An  appeal  from  a  denial  of 
a  request  must  be  addressed  to  the 
Chairman,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Such  appeal 
must  be  served  in  accordance  with 
paragraph*  (c)(4)(ii)(B)  of  this  section. 

The  Commission  shall  make  a  final 
decision  granting  or  denying  the  appeal 
within  thirty  (30)  days  from  the  day  on 
which  the  application  was  filed  with  the 
Commission  Secretary. 

(v)  Filing  of  protective  orders.  If  a 
protective  order  is  issued  to  a  person 
described  in  paragraph  (b)(2)  of  this 
section,  the  person  shall  immediately 
file  one  (1)  copy  of  the  protective  order 
with  the  United  States  Secretary. 

(e)  Retention  of  protective  orders.  The 
Conunission  Secretary  shall  retain,  in  a 
public  file,  copies  of  applications 
granted,  including  any  updates  thereto, 
and  protective  orders  issued  under  this 
section,  including  protective  orders  filed 
in  accordance  with  paragraph  (b)(6)(ii) 
of  this  section. 

(f)  Filing  of  amendments  to  granted 
applications.  Any  person  who  has  been 
issued  a  protective  order  under  this 
section  shall: 

(1)  If  a  person  described  in  paragraph 
(b)(1)  of  this  section,  submit  any 
amendments  to  the  application  for  a 
protective  order  to  the  United  States 
Secretary,  who  shall  file  the  original  and 
six  (6)  copies  with  the  Commission 
Secretary; 


(2)  If  a  person  described  in  paragraph 
(b)(2)  of  this  section,  file  the  original  and 
six  (6)  copies  of  any  amendments  to  the 
application  with  the  Commission 
Secretary  and  four  (4)  copies  with  the 
United  States  Secretary;  or 

(3)  If  any  other  person,  file  the  original 
and  six  (6)  copies  of  any  amendments  to 
the  application  with  the  Commission 
Secretary. 

(g)  Modification  or  revocation  of 
protective  orders.  (1)  Any  person  may 
file  with  the  Commission  ^cretary  a 
request  that  a  protective  order  issued 
under  this  section  be  modified  cr 
revoked  because  of  changed  conditions 
of  fact  or  law,  or  on  grounds  of  the 
public  interest.  The  request  shall  state 
the  changes  desired  and  include  any 
supporting  materials  and  arguments. 

The  person  filing  the  request  shall  serve 
a  copy  of  the  request  upon  the  person  to 
whom  the  protective  order  was  issued. 

(2)  Any  person  may  file  a  response  to 
the  request  within  twenty  (20)  days  after 
it  is  filed,  unless  the  Commission  issues 
a  notice  indicating  otherwise.  After 
consideration  of  the  request  and  any 
responses  thereto,  the  Commission  shall 
take  such  action  as  it  deems 
appropriate. 

(3)  If  a  request  filed  under  this 
paragraph  alleges  that  a  person  is 
violating  the  terms  of  a  protective  order, 
the  Commission  may  treat  the  request  as 
a  report  of  violation  under  §  207.101  of 
this  subpart. 

(4)  The  Commission  may  also  modify 
or  revoke  a  protective  order  on  its  own 
initiative. 

(5)  If  the  Commission  revokes  or 
modifies  a  person’s  protective  order,  it 
shall  notify  the  person  and  the  United 
States  Secretary  in  writing. 

5.  Section  207.94  is  revised  to  read  as 
follows: 

§  207.94  Protection  of  privileged 
Information  during  panel  and  committee 
proceedings. 

If  a  panel  decides  that  the 
Conunission  is  to  grant  access  to 
privileged  information  pursuant  to 
protective  order,  the  Commission  shall 
issue  a  protective  order,  with  terms  and 
conditions  equivalent  to  those  described 
in  §  207.93(c)(2),  to  those  persons  who 
the  panel  has  designated  as  requiring 
access.  Twenty-four  hours  prior  to 
release  of  information  for  which  the 
Commission  has  claimed  a  privilege,  the 
Secretary  shall  certify  to  the 
Commission  that  a  Panel  has  directed 
the  Commission  to  release  such 
information  to  specified  persons 
pursuant  to  19  U.S.C.  1677f(f)(l). 

6.  Section  207.100  is  revised  to  read  as 
follows: 


34828  Federal  Register  /  Vol.  57,  No.  152  /  Thursday,  August  6,  1992  /  Rules  and  Regulations 


§  207.100  Sanctions. 

(a)  A  person  who  is  determined  under 
this  subpart  to  have  committed  a 
prohibited  act  may  be  subject  to  one  or 
more  of  the  following  sanctions: 

(1)  A  civil  penalty  not  to  exceed 
$100,000  for  each  violation,  each  day  of 
a  continuing  violation  constituting  a 
separate  violation; 

(2)  Disbarment  from  practice  in  any 
capacity  before  the  Commission,  whidi 
disbarment  may,  in  appropriate 
circumstances,  include  such  person's 
partners,  associates,  employer  and 
employees,  for  a  designated  time  period 
following  publication  of  a  determination 
that  the  protective  order  has  been 
breached; 

(3)  Denial  of  further  access  to 
proprietary  or  privileged  information 
covered  by  the  relevant  protective  order 
or  to  proprietary  information  in  future 
Commission  proceedings; 

(4)  An  official  reprimand  by  the 
Commission; 

(5)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  of  the  facts  underlying  the 
prohibited  act  to  the  ethics  panel  or 
other  disciplinary  body  of  the 
appropriate  professional  association  or 
licensing  authority; 

(6)  When  appropriate,  referral  of  the 
facts  underlying  the  prohibited  act  to  the 
United  States  Trade  Representative,  or 
his  or  her  designees,  or  to  another 
government  agency;  and 

(7)  Any  other  administrative  sanctions 
as  the  Commission  determines  to  be 
appropriate. 

(b)  Each  partner,  associate,  employer, 
and  employee  described  in  paragraph 

(a)(2)  of  this  section  is  entitled  to  all  the 
administrative  rights  sets  forth  in  this 
subpart. 

(c)  For  the  purposes  of  this  subpart 
the  knowing  receipt  of  information  the 
receipt  of  which  constitutes  a  violation 
of  a  protective  order  includes,  but  is  not 
limited  to,  die  reading  or  unauthorized 
dissemination  of  the  information 
covered  by  a  protective  order  by  person 
who  knows  or  should  reasonably 
believe  that  he  or  she  is  not  authorized 
to  read  or  disseminate  such  information. 

7.  Section  207.101  is  revised  to  read  as 
follows: 

S  207.101  Reporting  of  prohibited  act  and 
commencement  of  Investigation. 

(a)  Any  person  who  has  information 
indicating  that  a  prohibited  act  has  been 
committed  shall  immediately  report  all 
pertinent  facts  relating  thereto  to  the 
Commission  Secretary. 

(b)  Upon  receipt,  the  Commission 
Secretary  shall  record  the  information, 
assign  an  investigation  number,  and 
forward  all  information  he  or  she  has 


received  to  the  Office  of  Unfair  Import 
Investigations. 

(c)  As  expeditiously  as  possible,  the 
Office  of  Unfair  Import  Investigations 
shall  conduct  an  inquiry  to  determine 
whether  there  is  reasonable  cause  to 
believe  that  a  person  or  persons  have 
committed  a  prohibited  act  At  any  time, 
the  Office  of  Unfair  Import 
Investigations  may  request  that  the 
Commission  assign  an  administrative 
law  judge  to  oversee  the  inquiry. 

(d) ^  At  the  conclusion  of  the  inquiry, 
the  Office  of  Unfair  Import 
Investigations  shall  assess  whether  the 
available  information  is  sufficient  to 
provide  reasonable  cause  to  believe  that 
a  person  or  persons  have  committed  a 
prohibited  act. 

8.  Section  207.102  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text  and  (2)  introductory  text,  (c),  (d),  (e) 
and  (g)  to  read  as  follows: 

S  207.102  Initiation  of  proceedings. 

(a)  *  *  * 

(1)  If  the  Office  of  Unfair  Import 
Investigations  concludes  ihat  there  is 
not  reasonable  cause  to  believe  that  a 
person  or  persons  have  committed  a 
prohibited  act,  the  Office  of  Unfair 
Import  Investigations  shall 
***** 

(2)  If  the  Office  of  Unfair  Import 
Investigations  concludes  that  there  is 
reasonable  cause  to  believe  that  a 
person  or  persons  have  committed  a 
prohibited  act,  the  Office  of  Unfair 
Import  Investigations  shall 
***** 

(c)  If  the  Commission  determines  that 
it  is  appropriate  to  issue  a  charging 
letter,  tihe  Commission  shall  appoint  an 
administrative  law  judge  to  oversee  the 
proceeding  and  the  Commission 
Secretary  shall  initiate  a  proceeding 
under  this  subpart  by  issuing  a  charging 
letter  as  set  forth  in  §  207.103. 

(d)  If  the  Commission  determines  that 
it  is  appropriate  to  initiate  proceedings, 
but  that  the  party  to  be  charged  is 
beyond  the  jurisdiction  of  the 
Commission  and  within  the  jurisdiction 
of  Canada,  or  that  for  other  reasons  an 
authorized  agency  of  Canada  would  be 
the  more  appropriate  forum  for  initiation 
of  a  proceeding,  the  Commission  shall 
take  the  necessary  steps  for  issuance  of 
a  letter  requesting  the  authorized  agency 
of  Canada  to  initiate  proceedings  under 
Canadian  law  on  the  basis  of  an  alleged 
prohibited  act 

(e)  The  Commission  may  make  any 
determination  regarding  notification 
about  the  alleged  prohibited  act  and  the 
relevant  underlying  facts  to  die  person 
who  submitted  the  proprietary 
information  that  alleg^y  has  been 


disclosed.  A  determination  by  the 
Commission  on  this  subject  does  not 
foreclose  the  administrative  law  judge 
from  redetermining  at  any  time  during 
the  hearing  whether  notifrcation  (o  the 
compromised  party  is  appropriate. 
***** 

(g)  Except  as  deemed  reasonably 
necessary  by  the  Office  of  Unfair  Import 
Investigations  to  gather  relevant 
information  and  to  protect  the  interests 
of  the  person  who  submitted  the 
proprietary  information,  all  aspects  of 
the  inquiry  shall  remain  confidential, 
unless  otherwise  ordered  by  the 
Commission.  Except  as  the  Commission 
may  otherwise  order,  the  Commission 
Secretary  shall  maintain  all  closed 
investigatory  files  in  confidence  to  the 
extent  permitted  by  law,  and  shall 
destroy  any  documentary  evidence 
containing  allegations  of  a  prohibited 
act  for  which  no  proceeding  is  initiated 
one  year  after  the  frle  is  closed. 

9.  Section  207.103  is  amended  by 
revising  paragraphs  (a)  (1),  (2),  (4),  (5), 
and  (d)  to  read  as  follows: 

§  207.103  Charging  letter. 

(a)  *  *  ‘ 

(1)  Allegations  concerning  a 
prohibited  act; 

(2)  A  citation  to  §  207.100  of  this 
subpart,  for  a  listing  of  sanctions  of  a 
listing  of  sanctions  that  may  be  imposed 
for  a  prohibited  act; 

***** 

(4)  A  statement  that  the  requested 
party  or  his  attorney  may  request  the 
issuance  of  an  appropriate 
administrative  protective  order  to  obtain 
access  to  the  information  upon  which 
the  charge  is  based; 

(5)  A  statement  that  the  chaiged  party 
has  a  right  to  retain  an  attorney  at  the 
charged  party's  own  expense  for 
purposes  of  representation;  and 
***** 

(d)  Amendment  of  charging  letter.  (1) 
At  any  time  after  proceedings  have  been 
initiated,  the  investigative  attorney  may 
move  for  leave  to  amend  or  withdraw 
the  charging  letter. 

(2)  If  the  administrative  law  judge 
determines  that  the  charging  letter 
should  be  amended  to  include  additional 
parties,  the  judge  shall  issue  a 
recommended  determination  to  that 
efrect  The  Commission  shall  review  the 
recommended  determination  and  issue  a 
determination  granting  or  denying  the 
motion  to  amend  the  charging  letter  to 
include  additional  parties. 

(3)  Upon  motion,  the  administrative 
law  judge  may  grant  leave  to  amend  the 
charing  letter  for  good  cause  shown 
upon  suoh  conditions  as  are  necessary 
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to  avoid  prejudicing  the  public  interest 
and  the  rights  of  the  parties  already 
charged. 

(4)  Any  amended  charging  letter  shall 
be  served  upon  all  charged  parties  as 
provided  in  paragraphs  (a)  and  (b)  of 
this  section. 

10.  Section  207.105  is  revised  to  read 
as  follows; 

§207.105  Confidentiality. 

(a)  Protection  of  proprietary  and 
privileged  information.  As  the 
administrative  law  judge  deems 
reasonably  necessary  for  the 
preparation  of  the  defense  of  a  charged 
party,  the  attorney  for  the  charged  party 
may  be  granted  access  in  these 
proceedings  to  the  proprietary 
information  or  to  the  privileged 
information,  the  disclosure  of  which  is 
the  subject  of  the  proceedings.  Any  such 
access  shall  be  under  protective  order 
consistent  with  the  provisions  of  this 
subpart. 

(b)  Confidentiality  of  proceedings. 
Upon  the  request  of  any  charged  party 
pursuant  to  §  207.106  of  this  subpart,  the 
administrative  law  judge  will  issue  an 
appropriate  confidentiality  order.  This 
order  will  provide  for  the 
conndentiality,  to  the  extent  practicable 
and.  permitted  by  law,  of  information 
relating  to  allegations  concerning  the 
commitment  of  a  prohibited  act, 
consistent  with  public  policy 
considerations  and  the  needs  of  the 
parties  in  conducting  the  sanctions 
proceedings.  The  order  will  provide 
what  all  proceedings  under  this 
provision  shall  be  kept  confidential 
within  the  terms  of  the  order  except  to 
the  extent  incorporated  into  a  published 
final  decision  of  the  Commission.  Any 
confidential  information  not  disclosed  in 
such  decision  will  remain  protected. 

11.  Section  207.106  is  amended  in 
paragraph  (a)  by  removing  the  words 
••  “by  the  investigative  attorney"  and  by 
revising  paragraphs  (b),  (c),  (d)  and  (e) 
to  read  as  follows: 

§  207.106  Interim  measures. 

*  «  *  «  « 

(b)  Before  issuing  a  determination 
recommending  interim  sanctions,  the 
administrative  law  judge  shall  afford  a 
party  against  whom  such  measures  are 
proposed  the  opportimity  to  oppose 
them.  The  administrative  law  judge  shall 
ordinarily  decide  any  motion  under  this 
section  no  more  than  twenty  (20)  days 
after  it  is  filed. 

(c)  The  Commission  shall  review  any 
recommended  determination  regarding 
the  imposition  of  interim  measures 
within  twenty  (20)  days  from  its 
issuance  or  such  other  time  as  it  may 


order.  The  Commission  may  impose  any 
appropriate  interim  sanctions. 

(d)  The  administrative  law  judge  may 
at  any  time  recommend  to  the 
Commission  that  interim  measures  be 
modified  or  revoked.  The  Commission 
•shall  rule  on  such  recommendation 
within  ten  (10)  days  after  its  issuance,  of 
any  such  recommendation,  or  such  other 
time  as  it  may  order. 

(e)  The  Commission  Secretary  shall 
immediately  notify  the  Secretariat  of 
any  interim  measures  that  revoke  or 
modify  an  outstanding  protective  order 
in  an  ongoing  panel  review.  The 
Commission  Secretary  shall  also 
immediately  notify  the  Secretariat  of 
any  revocation  or  modification  of  an 
interim  measure. 

12.  Section  207.107  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)  to 
read  as  follows: 

§  207.107  Motions. 

(a)  Presentation  and  disposition. 

(1)  After  issuance  of  the  charging 
letter  and  while  part  of  the  proceeding  is 
pending  before  the  administrative  law 
judge,  all  motions  relating  to  that  part  of 
the  proceeding  shall  be  addressed  to  the 
administrative  law  judge. 
***** 

(d)  Service.  All  motions,  responses, 
replies,  briefs,  petitions,  and  other 
documents  filed  in  sanctions 
proceedings  under  this  subpart  shall  be 
served  by  the  party  filing  the  document 
upon  each  other  party.  Service  shall  be 
made  upon  the  attorney  for  the  party 
imless  Ae  administrative  law  judge  or 
the  Commission  orders  otherwise. 

13.  Section  207.108  is  revised  to  read 
as  follows: 

§207.108  Preliminary  conference. 

As  soon  as  practicable  after  the 
response  to  the  charging  letter  is  filed, 
unless  the  administrative  law  judge 
determines  that  such  a  conference  is  not 
necessary,  the  administrative  law  judge 
shall  direct  the  attorney  or  other 
representative  for  a  party  to  meet  with 
him  or  her  at  a  preliminary  conference. 
At  the  conference,  the  administrative 
law  judge  shall  consider  the  issuance  of 
such  orders  as  the  administrative  law 
judge  deems  necessary  for  the  conduct 
of  the  proceedings.  Such  orders  may 
include,  as  appropriate  under  these 
regulations,  the  establishment  of  a 
discovery  schedule  or  the  issuance  of  an 
order,  if  requested,  to  provide  for 
maintaining  the  confidentiality  of  the 
proceedings  pursuant  to  §  207.105(b)  of 
this  subpart 

14.  Section  207.109  is  revised  to  read 
as  follows: 


§  207.109  Discovery. 

(a)  Discovery  methods.  All  parties 
may  obtain  discovery  under  such  terms 
and  limitations  as  the  administrative 
law  judge  may  order.  Discovery  may  be 
by  one  or  more  of  the  following 
methods: 

(1)  Depositions  upon  oral  examination 
or  written  questions; 

(2)  Written  interrogatories; 

(3)  Production  of  documents  or  things 
for  inspection  and  other  purposes;  and 

(4)  Requests  for  admissions. 

(b)  Sanctions.  If  a  party  or  its 
representative  fails  to  comply  with  a 
discovery  order,  the  administrative  law 
judge  may  take  such  action  as  he  or  she 
deems  reasonable  and  appropriate, 
including  the  issuance  of  evidentiary 
sanctions  or  deeming  the  respondent  to 
be  in  default. 

(c)  Depositions  of  nonparty  officers  or 
employees  of  the  United  States  or 
Canadian  governments — (1)  Depositions 
of  Commission  officers  or  employees.  A 
party  desiring  to  take  the  deposition  of 
an  officer  or  employee  of  the 
Commission  (other  than  a  member  of  the 
Office  of  Unfair  Import  Investigations  or 
of  the  Office  of  the  Administrative  Law 
Judges),  or  to  obtain  nonprivileged 
documents  or  other  physical  e^diibits  in 
the  custody,  control,  and  possession  of 
such  officer  or  employee,  shall  file  a 
written  motion  requesting  the 
administrative  law  judge  to  recommend 
that  the  Commission  direct  that  officer 
or  employee  to  testify  or  produce  the 
requested  materials. 

(2)  Depositions  of  officers  or 
employees  of  other  United  States 
agencies,  or  of  the  Canadian 
government  A  party  desiring  to  take  the 
deposition  of  an  ofiicer  or  employee  of 
another  agency,  or  of  the  Canadian 
government,  or  to  obtain  nonprivileged 
documents  or  other  physical  exhibits  in 
the  custody,  control,  and  possession  of 
such  officer  or  employee,  shall  file  a 
written  motion  requesting  the 
administrative  law  judge  to  recommend 
that  the  Commission  seek  the  testimony 
or  production  of  requested  material  fi'om 
the  officer  or  employee. 

$207,110  [Amended! 

15.  Section  207.110  is  amended  in 
paragraph  (a)  by  changing  the  reference 
from  "§  207.109(b)”  to  read 

"§  207.109(c)”. 

16.  Section  207.111  is  amended  by 
revising  the  introductory  text  to  read  as 
follows; 

$207,111  Prehearing  conference. 

The  administrative  law  judge  may 
direct  the  attorney  or  other 
representatives  for  the  parties  to  meet 


Fedaral  Register  /  Vol.  57.  No.  152  /  Thursday.  August  6,  1992  /  Rules  and  Regulations 


with  him  or  her  to  consider  any  or  all  of 
the  following: 

*  «  *  *  ♦ 

17.  Section  207.112  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

$207,112  Hearings. 

(a)  Purpose  of  and  scheduling  of 
hearings.  An  opportunity  for  a  hearing 
before  an  administrative  law  judge  shall 
be  provided  for  each  proceeding 
initiated  under  section  207.102  of  this 
subpart.  The  purpose  of  such  hearing 
shall  be  to  receive  evidence  and  hear 
argument  in  order  to  determine  whether 
a  charged  party  has  committed  a 
prohibited  act  and,  if  so,  what  sanctions 
are  appropriate.  Hearings  shall  proceed 
with  all  reasonable  exp^ition  and, 
insofar  as  practicable,  shall  be  held  at 
one  place,  continuing  until  completed, 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(b)  Joinder  or  consolidation.  TTie 
administrative  law  judge  may  order 
joinder  or  consolidation  of  proceedings 
initiated  under  $  207.102  of  this  subpart 
at  the  administrative  law  judge’s 
discretion. 

«  «  *  «  « 

18.  Section  207.113  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

$207,113  TTw  record. 

{a)  Definition  of  the  record.  *  *  * 

(1)  The  charging  letter  and  response, 
motions  and  responses,  and  other 
dociunents  and  exhibits  properly  filed 
with  the  Commission  Secretary; 

*  •  *  «  « 

19.  Section  207.114  is  amended  by 
revising  paragraphs  (a)  through  (c)  to 
read  as  follows: 

$  207.1 14  Initial  determination. 

(a)  Time  for  filing  of  initial 
determination.  (1)  Except  as  may 
otherwise  be  ordered  by  the 
Commission,  within  ninety  (90)  days  of 
the  date  of  issuance  of  the  charging 
letter,  the  administrative  law  judge  shall 
certify  the  record  to  the  Commission  and 
shall  file  with  the  Commission  an  initial 
determination  as  to  whether  each 
charged  party  has  committed  a 
prohibited  act,  and  as  to  appropriate 
sanctions. 

(2)  The  administrative  law  judge  may 
request  the  Commission  to  extend  the 
time  period  for  issuance  of  the  initial 
determination  for  good  cause  shown. 

(b)  Contents  of  the  initial 
determination.  The  initial  determination 
shall  include  the  follonving: 

(1)  An  opinion  making  all  necessary 
fmdings  of  fact  and  conclusions  of  law 
and  the  reasons  therefor,  and 


(2)  A  statement  that  the  initial 
determination  shall  become  the 
determination  of  the  Commission  unless 
a  party  files  a  petition  for  review  of  the 
determination  pursuant  to  $  207.115  or 
the  Commission  pursuant  to  $  207.116, 
orders  on  its  o«vn  motion  a  review  of  the 
initial  determination  or  certain  issues 
therein. 

(c)  Burden  of  proof  A  finding  that  a 
charged  party  committed  a  prohibited 
act  shall  be  supported  by  clear  and 
convincing  evidence. 

•  *  *  *  ♦ 

20.  Section  207.115  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3)(ii),  and 
(a)(4)  to  read  as  follows: 

$  207.1 15  Petition  for  review. 

(a)  *  *  * 

(2)  Any  charged  party  who  wishes  to 
obtain  judicial  review  pursuant  to  19 
U.S.C.  1677f(f){5)  mpst  first  seek  review 
by  the  Commission  in  accordance  with 
the  procedures  set  forth  in  this 
regiilation  governing  petitions  for 
review. 

(3)  *  *  * 

(ii)  Specify  the  issues  upon  which 
review  is  sought,  including  a  statement 
as  to  whether  review  is  sought  of  the 
initial  determination  regarding  the 
commitment  of  a  prohibited  act  or  of 
the  initial  determination  regarding 
sanctions; 

(4)  Any  issue  not  raised  in  the  petition 
for  review  filed  under  this  section  will 
be  deemed  to  have  been  abandoned  and 
may  be  disregarded  by  the  Commission. 

«  *  *  *  * 

21.  Section  207.116  is  revised  to  read 
as  follows: 

$207,116  Commission  review  on  Its  own 
motion. 

Within  forty-five  (45)  days  of  the  date 
of  service  of  ^e  initial  determination, 
the  Commission  on  its  own  initiative 
shall  order  review  of  an  initial 
determination  or  certain  issues  therein 
upon  request  of  any  Commissioner. 

22.  Section  207.117  is  amended  by 
revising  the  first  2  sentences  into  1 
sentence  to  read  as  follows: 

$  207.1 17  Review  by  Commission. 

On  review,  the  parties  may  not 
present  argument  on  any  issue  that  is 
not  set  forth  in  the  notice  of  review;  and 
the  Commission  may  affirm,  reverse, 
modify,  set  aside  or  remand  for  further 
proceedings,  in  whole  or  in  part,  the 
initial  determination  of  the 
administrative  law  judge. 

«  *  *  *  * 

23.  Section  207.118  is  revised  to  read 
'  as  follows: 


$207,116  Roio  Of  the  General  Counsel  in 
advMng  the  Commission. 

The  Assistant  General  Counsel  for 
Section  337  Investigations  shall  serve  as 
Acting  General  Counsel  for  the  purpose 
of  advising  the  Commission  on 
proceedings  brought  imder  this  subpart 
if  the  prohibited  act  described  in  the 
charging  letter  involves  a  protective 
order  issued  in  connection  with  a  panel 
review  that  was  pending  when  the  letter 
was  issued,  and  the  General  Counsel 
participated  in  the  panel  review.  No 
other  Commission  attorney  shall  advise 
the  Commission  on  proceedings  under 
this  subpart  concerning  a  protective 
order  issued  during  a  panel  review  in 
which  the  attorney  participated. 

24.  Section  207.119  is  revised  to  read 
as  follows: 

$  207.1 19  Reconsideration. 

(a)  Motion  for  reconsideration.  W'ithin 
fourteen  (14)  days  after  service  of  a 
Commission  determination,  any  party 
may  file  with  the  Commission  a  motion 
for  reconsideration,  setting  forth  the 
relief  desired  and  the  grounds  in  support 
thereof.  Any  motion  filed  under  this 
paragraph  must  be  confined  to  new 
questions  raised  by  the  determination  or 
to  action  ordered  to  be  taken  thereunder 
and  upon  which  the  moving  party  had 
no  opportunity  to  submit  arguments. 

(b)  Disposition  of  motion  for 
reconsideration.  The  Commission  shall 
grant  or  deny  the  motion  for 
reconsideration.  No  response  to  a 
motion  for  reconsideration  will  be 
received  unless  requested  by  the 
Commission,  but  a  motion  for 
reconsideration  will  not  be  granted  in 
the  absence  of  such  a  request.  If  the 
motion  to  reconsider  is  granted,  the 
Commission  may  affirm,  set  aside,  or 
modify  its  determination,  including  any 
action  ordered  by  it  to  be  taken 
thereunder.  When  appropriate,  the 
Commission  may  order  the 
administrative  law  judge  to  take 
additional  evidence. 

25.  Section  207.120  is  revised  to  read 
as  follows: 

$  207.120  Public  notice  of  sanctions. 

If  the  final  Commission  decision  is 
that  there  has  been  a  prohibited  act,  and 
that  public  sanctions  are  to  be  imposed, 
notice  of  the  decision  will  be  published 
in  the  Federal  Register  and  forwarded  to 
the  Secretariat.  Such  publication  will 
occur  no  sooner  than  fourteen  (14)  days 
after  the  issuance  of  a  final  decision  or 
after  any  motion  for  reconsideration  has 
been  denied.  The  Commission  Secretary 
shall  also  serve  notice  of  the 
Commission  decision  upon  such 
departments  and  agencies  of  the  United 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Conunissioner 

24  CFR  Parts  290  and  886 

[Docket  Na  R-92-1585;  FR-2158-P-01] 

RIN  2502-A043 

Management  and  Disposition  of  HUD* 
Owned  Muttifamily  Projects  and 
Certain  Multifamily  Projects  Subject  to 
HUD-Held  Mortgages 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Conunissioner,  HUD. 

AcnON:  Proposed  rule. 

summary:  This  rule  would  amend  the 
Dep€uiment’s  multifamily  property 
disposition  regulations  to  incorporate 
statutory  amendments  ejecting  the 
disposition  of  HUD-owned  properties 
and  also  the  management  and 
disposition  of  properties  with  delinquent 
HUD-held  mortgages.  This  rule  would 
expand  the  scope  of  the  regulations  to 
include  rental  housing  projects  subject 
to  HUD-held  mortgages  that  either  are 
delinquent  under  workout  agreements, 
or  being  foreclosed  by  HUD.  The  rule 
would  also  give  local  governments  and 
State  housing  finance  agencies  the  right 
of  first  refusal  to  purchase  HUD-owned 
rental  housing  projects  after  HUD  has 
established  its  disposition  program  for 
the  projects. 

dates:  Comment  due  date:  October  5, 
1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development.  Washington,  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  number  and 
title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  on  weekdays 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Audrey  Hinton,  Acting  Director,  Office 
of  Multifamily  Housing  Preservation  and 
Property  Disposition,  Department  of 
Housing  and  Urban  Development,  room 
6282,  451  7th  Street  SW.,  Washington. 
DC  20410-600a  Telephone  (202)  708- 
3555:  TDD  (202)  708-4594.  (Tliese  are  not 
toll-free  numbers.) 

StffPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of  • 


Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading. 
Other  Information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk.  451  Seventh  Street, 
SW.,  room  10276,  Washington,  DC  20410 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Part  290  of  title  24  CFR  currently 
prescribes  the  requirements  governing 
the  management  and  disposition  of 
HUD-o«vned  multifamily  housing 
projects.  Part  290  implements  HUD's 
statutory  authority,  contained  in  section 
^(k)  and  (i)  of  the  National  Housing 
Act  and  in  section  203  of  the  Housing 
and  Community  Development 
Amendments  of  1978,  to  handle  and 
dispose  of  such  real  property. 

Section  203  was  substantially  revised 
by  section  181  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242,  approved  February  5, 
1988)  (1967  Act).  S^tion  203  was  further 
amended  by  section  1010  of  the  Stewart 
B.  McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L.  100- 
628,  approved  November  7, 1988)  (1988 
Act),  and  by  section  579  of  the  National 
Affordable  Housing  Act  (Pub.  L  101-625, 
approved  November  28, 1990)  (NAHA), 
liiis  proposed  rule  would  implement 
these  revisions. 

These  statutory  amendments,  which 
are  discussed  in  more  detail  later  in  this 
preamble,  specified  the  type  of 
assistance  to  be  provided  when  the 
Department  determines  to  preserve  units 
as  affordable  low-  and  moderate-income 
housing,  and  included  certain  projects 
with  HUD-held  mortgages  within  the 
scope  of  section  203.  The  Department 
has  been  carrying  out  its  multifamily 
property  disposition  program  and  its 
servicing  of  delinquent  HUD-held 
multifamily  mortgages  on  a  project-by- 
project  basis  in  conformity  with  the 
requirements  of  section  203,  as 
amended. 

This  rule  would  revise  24  CFR  part  290 
(currently  HUD's  multifamily  property 
disposition  regulations)  to  conform  it  to 


section  203,  as  amended,  and,  in 
addition,  to  cover  rental  housing 
projects  that  are  subject  to  a  HUD-held 
mortgage  that  is  either  delinquent,  imder 
workout  agreement,  or  being  foreclosed 
upon.  The  rule  would  also  make 
conforming  revisions  to  24  CFR  part  886. 
subpart  C 

Under  Section  I  of  this  preamble,  the 
Department  summarizes  the  changes 
made  to  section  203  by  the  1987  Act,  the 
1988  Act.  and  by  the  NAHA.  All 
provisions  apply  to  both  foreclosures 
and  disposition  of  HUD-owned 
properties,  unless  specifically  noted. 
Section  11  of  the  preamble  outlines  the 
procedures  set  forth  in  the  proposed  rule 
for  the  foreclosure  of  a  HUD-held 
mortgage  and  the  disposition  of  a  HUD- 
owned  property. 

I.  Statutory  Amendments 

Section  181(a)  of  the  1987  Act,  section 
1010(a)  of  the  1988  Act,  and  section 
579(a)  of  the  NAHA,  revised  section 
203(a],  which  contains  the  goals  for 
managing  and  disposing  of  HUD-owned 
multifamily  housing  projects.  Section 
203(a),  as  so  amended,  reads  as  follows 
(amendments  made  by  section  181(a)  of 
the  1987  Act,  section  1010(a)  of  the  1988 
Act,  and  section  579(a)  of  the  NAHA  * 
are  shown  in  italics): 

(a)  The  Secretary  of  Housing  and  Urban 
Development  (in  this  section  referred  to  as 
the  Secretary')  shall  manage  and  dispose  of 
multifamily  housing  projects  that  are  owned 
by  the  Secretary,  or  that  are  subject  to  a 
mortgage  held  by  the  Secretary  that  is  either 
delinquent,  under  workout  agreernent,  or 
being  foreclosed  upon  by  the  Secretary,  in  a 
manner  that  is  consistent  with  the  National 
Housing  Act  and  this  section  and  that  will,  in 
the  least  costly  fashion  among  the 
reasonable  alternatives  available,  further  the 
goats  of— 

(1)  preserving  so  that  they  are  available  to 
and  affordable  by  low-  and  moderate-income 
persons — 

(A)  all  units  in  multi  family  housing 
projects  that  are  subsidized  projects  or 
formerly  subsidized  projects; 

(B)  in  other  multifiimily  housing  projects 
owned  by  the  Secretary,  at  least  the  units 
that  are  occupied  by  low-  and  moderate- 
income  persons;  and 

(C)  in  all  other  multifamily  housing 
projects,  at  least  the  units  that  are  occupied 
by  low-  and  moderate-income  persons  on  the 
date  of  assignment  or  foreclosure  (whichever 
is  greater); 

(2)  preserving  and  revitalizing  residential 
neighborhood; 


‘  The  effect  of  section  579(a)  of  the  NAHA  was  to 
remove  the  reference  to  vacant  units  previously 
added  to  section  203(a)(1)(B)  by  section  161(a)  of  the 
1987  Act  As  a  result  of  this  amendment  vacant 
units  in  unsubsidized  or  formerly  unsubsidized 
projects  acquired  by  HUD  are  not  required  to  be 
preserved  for  oocupam^  by  low-  and  moderate- 
income  persons. 
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(3)  maintaining  the  existing  housing  stock 
in  decent  safe  and  sanitary  condition 

(4)  minimizing  the  involimtary 
displacement  of  tenants; 

(5)  minimizing  the  need  to  demolish 
projects;  and 

(6)  maintaining  the  project  for  the  purpose 
of  providing  rental  or  cooperative  housing. 

The  Secretary,  in  determining  the  manner 
by  which  a  project  shall  be  managed  or 
disposed  of,  may  balance  comfieting  goals 
relating  to  individual  projects  in  a  manner 
which  will  further  the  achievement  of  the 
overall  purpose  qf  this  section. 

The  above  provision  expands  the 
coverage  of  section  203  to  include  not 
only  HUD-owned  multifamily  housing 
projects,  but  also  certain  categories  of 
projects  with  HUD-held  mortgages, 
namely,  mortgages  that  are  either 
delinquent,  under  workout  agreement,  or 
being  foreclosed  upon  by  the  Secretary. 

The  amendments  also  provide  greater 
specificity  than  was  previously  provided 
concerning  the  number  of  units  in  a 
given  project  which  should  be  preserved 
as  affordable  for  low-  and  moderate- 
income  persons.  The  goal  now  is  to 
preserve:  all  units  in  subsidized  or 
formeriy  subsidized  rental  housing 
projects;  at  least  the  units  in  HUD- 
owned  unsubsidized  rental  housing 
projects  that  are  occupied  by  low-  and 
moderate-income  persons;  and  at  least 
the  units  in  all  other  projects  covered  by 
section  203  that  are  occupied  by  low- 
and  moderate-income  persons  on  the 
date  of  assignment  or  the  date  of 
foreclosure  (whichever  is  greater]. 

Section  2^.5,  Management  and 
disposition  purpose  and  goals,  conforms 
to  these  statutory  amendments. 

Sections  203(i)  (2)  and  (3],  as  added  by 
section  181(h)(2)  of  the  1987  Act  and 
amended  by  section  1010(d)  of  the  1988 
Act,  contain  the  following  definitions  of 
“subsidized  project”  and  “formerly 
subsidized  project,”  respectively 
(amendments  made  by  section  1010(d)  of 
the  1988  Act  are  shown  in  italics): 

(2)  For  the  purpose  of  this  section,  the  term 
subsidized  project'  means  a  multifamily 
housing  project  receiving  any  of  the  following 
assistance  immediately  prior  to  the 
assignment  of  the  mortgage  on  such  project 
to,  or  the  acquisition  of  such  mortgage  by,  the 
Secretary: 

(A)  below  market  interest  rate  mortgage 
insurance  under  the  proviso  of  section 
221(d)(5)  of  the  National  Housing  Act; 

(B)  interest  reduction  payments  made  in 
connection  with  mortgages  insured  under 
section  2.38  of  the  National  Housing  Act; 

(C)  rent  supplement  payments  under 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1065; 

(D)  direct  loans  at  below  market  interest 
rates,  made  under  section  202  of  the  Housing 
Act  of  1959  or  to  a  multifamily  housing 
project  under  section  312  of  the  1964;  or 

(E)  housing  assistance  payments  made 
under  section  23  of  the  United  States  Housing 


Act  of  1937  (as  in  effect  before  )anuary  1, 

1975)  or  section  8  of  the  United  States 
Housing  Act  of  1937  (excluding  payments 
made  for  certificates  under  subsection  (b)(1) 
or  vouchers  under  subsection  (o)),  if  (except 
for  purposes  of  paragraphs  (1)  and  (2)  of 
subsection  (h)  and  section  ISO(c)  of  the 
Housing  and  Community  Development  Act  of 
1987)  such  housing  assistance  payments  are 
made  to  more  than  50  percent  af  the  units  in 
the  project 

Section  290.3  contains  the  definitions 
used  in  part  290.  “Multifamily  project” 
would  be  defined  to  mean  a  project 
consisting  of  five  or  more  units  that  has 
or  had  a  mortgage  (even  if  subordinate 
to  other  mortgages)  insured  under  the 
National  Housing  Act  (other  than  under 
section  220(d)(3)(A)]  or  is  or  was  subject 
to  a  loan  under  section  202  of  the 
Housing  Act  of  1959  or  section  312  of  the 
Housing  Act  of  1964.  (Although  section 
220(d)(3)(A)  authorizes  the  insurance  of 
mortgages  covering  one-  to  eleven- 
family  dwellings,  those  mortgages  are 
insured  under  the  single  family  home 
mortgage  programs,  and  are  not  covered 
by  part  290.)  The  term  also  would 
include  a  manufactured  home  court  or 
park,  hospital,  intermediate  care  facility, 
nursing  home,  group  practice  facility,  or 
board  and  care  facility  that  has  or  had  a 
mortgage  insured,  or  is  or  was  subject  to 
a  loan  under,  these  authorities.  Hence, 
the  term,  “multifamily  project”  would 
cover  every  type  of  project  that  is 
subject  to  part  290,  including  those 
projects  that  are  not  subject  to  section 
203. 

“Rental  housing  project,”  on  the  other 
hand,  would  exclude  multifamily 
projects  that  are  hospitals,  intermediate 
care  facilities,  nursing  homes,  group 
practice  facilities,  or  board  and  care 
homes,  but  would  include  retirement 
service  centers.  Under  the  proposed 
rule,  a  manufactured  home  court  or  park 
would  be  considered  a  “rental  housing 
project”  Moreover,  if  HUD  forecloses 
on  or  acquires  five  or  more 
manufactured  homes  along  with  the 
manufactured  home  court  or  park  itself, 
the  Department  proposes  to  carry  out  its 
foreclosure  or  disposition  of  the  project 
in  accordance  with  the  unit  preservation 
goal  set  forth  in  section  203(a)(l].  The 
Department  specifically  invites 
comments  on  whether  the  application  of 
section  203  to  manufactured  home 
courts  or  parks  in  this  manner  is 
appropriate.  Vacant  land  would  not  be  a 
“rental  housing  project,”  regardless  of 
which  mortgage  insurance  program  or 
loan  program  it  was  financed  under.  In 
addition,  eligible  property  covered  by  a 
homeownership  program  approved 
under  the  Homeownership  and 
Opportunity  for  People  Everywhere 
programs  (“HOPE")  is  not  a  “rental 


housing  project,”  in  accordance  with  the 
exemption  of  such  property  by  section 
427  of  the  NAHA.  The  term  “rental 
housing  project”  would  cover  all 
projects  that  fall  within  the  scope  of 
section  203. 

There  are  four  types  of  rental  housing 
projects:  Subsidized,  formerly 
subsidized,  unsubsidized,  and  formerly 
unsubsidized.  The  definitions  of 
“formerly  subsidized”  and  “formerly 
unsubsidized”  rental  housing  projects 
specify  that  if  HUD  has  acquired  the 
project  more  than  once,  its  status  is 
determined  as  of  HUD’s  most  recent 
acquisition.  For  example,  if  HUD 
acquires  a  subsidized  project,  which  it 
subsequently  sells  without  subsidy,  but 
later  reacquires  the  same  project,  HUD 
would  designate  the  project  a  “formerly 
unsubsidized”  project. 

The  rule  would  also  define  “low-  and 
moderato  income  person”  to  mean  a 
person  whose  annual  income  does  not 
exceed  80  percent  of  the  median  income 
for  the  area.  Section  203  does  not  define 
“low-  and  moderate-income  person,” 
and  the  term  has  been  used  in  various 
contexts  in  related  statutes.  The  term 
has  been  used  with  respect  to  certain 
unsubsidized  mortgage  insurance 
programs  that  have  no  income  eligibility 
limits  (see  section  221(d)(2)  and  (d)(4]  of 
the  National  Housing  Act).  With  respect 
to  the  below  market  interest  rate 
program  under  section  221(d)(3)  of  the 
National  Housing  Act  (another  program 
that  was  intended  for  low-  and 
moderate-income  persons),  HUD  has 
established  95  percent  of  median  income 
as  the  income  eligibility  limit.  Section 
133  of  the  Housing  and  Community 
Development  Act  of  1987  and  section 
229  of  the  NAHA  also  define  95  percent 
of  median  income  as  the  upper  limit  for 
“moderate  income”  for  purposes  of  the 
Eme^ency  Low  Income  Housing 
Preservation  Act  of  1987,  and  for  the 
Low  Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
respectively. 

Nonetheless,  the  Dep>artment  believes 
that  80  percent  of  median  income  is  the 
appropriate  definition  of  the  upper  limit 
of  “low-  and  moderate-income  for 
purposes  of  section  203.  Using  this 
definition  means  that  the  Department 
will  be  making  its  preservation 
decisions  with  a  standard  that  is  the 
same  as  the  statutory  income  eligibility 
limit  generally  applicable  to  the  section 
8  Housing  Assistance  Payments 
program,  which  is  the  Department's 
'  primary  means  of  ensuring  the 
preservation  for  low-  and  moderate- 
income  persons  of  projects  disposed  of 
under  part  290.  Indeed,  in  section  203(f) 
Congress  used  “low-  and  moderate- 
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income"  as  an  equivalent  to  “lower 
income”  as  that  term  is  used  in  the 
section  8  program.  Section  203(f)(2) 
provides  that  tenants  who  will  be 
displaced  as  a  result  of  the  disposition 
or  repair  of  a  project  shall  have  the 
right,  "except  for  tenants  of  above- 
moderate  income,  to  obtain  housing 
assistance  under  the  United  States 
Housing  Act  of  1937”  (emphasis  added). 

Section  181(b)  of  the  1987  Act  revised 
section  203(b)(2),  which  concerns 
management  services.  Tliis  provision 
reads  as  follows  (amendments  made  by 
section  181(b)  of  the  1987  Act  are  shown 
in  italics): 

(b)  The  Secretary  is  authorized,  in 
carrying  out  this  section — 

(2KA)  to  contract  for  management  services 
for  a  multifamily  housing  project  subject  to 
subsection  (a)  that  is  owned  by  the  Secretary 
(or  for  which  the  Secretary  is  mortgagee  in 
possession)  on  a  negotiate,  competitive  bid. 
or  other  basis  at  a  price  determined  by  the 
Secretary  to  be  reasonable,  with  a  manager 
the  Secretary  has  determined  is  capable  of  (i) 
implementing  a  sound  financial  and  physical 
management  program,  (ii)  responding  to  the 
needs  of  the  tenants  and  working 
cooperatively  with  resident  organizations. 

(tii)  providing  adequate  organizational,  staff, 
and  other  resources  to  implement  a 
management  program  determined  by  the 
Secretary,  and  (iv)  meeting  such  other 
requirements  as  the  Secretary  may 
determine:  and 

(B)  to  require  the  owner  of  a  multifamily 
housing  project  subject  to  subsection  (a)  that 
is  not  owned  by  the  Secretary  (and  for  which 
the  Secretary  is  not  mortgagee  in 
possession),  to  contract  for  management 
services  for  Ute  project  in  the  manner 
described  in  subparagraph  (A). 

The  effect  of  this  amendment  is  to 
apply  the  s€une  management  services 
provisions,  which  previously  applied 
only  to  the  Secretary  with  respect  to  a 
Secretary-owned  project,  to  the 
Secretary  when  the  ^cretary  is 
mortgagee-in-possession  of  a  covered 
project  It  also  applied  these 
management  services  provisions  to  an 
owner  of  a  covered  project  if  the 
mortgage  is  either  delinquent  under 
workout  agreement  or  being  foreclosed 
on  by  the  Secretary,  but  the  Secretary  is 
not  mortgagee-in-possession.  Section 
290.51(b)(1)  and  (b)(2)  would  implement 
these  provisions.  HUD,  under 
§  290.Sl(b)(2),  can  direct  the  owner  to 
contract  for  management  services  with  a 
manager  determined  by  HUD  to  be 
capable  of  implementing  a  sound 
financial  and  physical  management 
program;  responding  to  the  needs  of 
tenants  and  working  cooperatively  with 
resident  organizations;  providing 
adequate  organizational,  staff,  and  other 
resources  to  implement  a  management 
program  determined  by  HUD;  and 


meeting  such  other  requirements  as 
HUD  may  determine  to  be  necessary  or 
appropriate. 

Section  181(c)  of  the  1987  Act 
amended  section  203(c).  which  concerns 
maintaining  projects,  to  read  as  follows: 

(c)(1)  In  the  case  of  multifamily  housing 
projects  subject  to  subsection  (a)  that  are 
owned  by  the  Secretary  (or  for  which  the 
Secretary  is  mortgagee  in  possession),  the 
Secretary  shall — 

(A)  to  the  greatest  extent  possible, 
maintain  all  such  occupied  projects  in  decent, 
safe,  and  sanitary  condition: 

(B)  to  the  greatest  extent  possible,  maintain 
full  occupancy  in  all  such  projects:  and 

(C)  maintain  all  such  projects  for  purposes 
of  providing  rental  or  cooperative  housing  for 
the  longest  feasible  period. 

(2)  In  the  case  of  any  multifamily  housing 
project  subject  to  subsection  (a)  that  is  not 
owned  by  the  Secretary  (and  for  which  the 
Secretary  is  not  mortgagee  in  possession),  the 
Secretary  shall  require  the  owner  of  the 
project  to  cany'  out  the  requirements  of 
paragraph  (1). 

The  principal  effect  of  section  181(c), 
like  section  181(b),  is  to  expand  the 
scope  of  the  pertinent  section  203 
requirements  to  the  Secretary  when  the 
Secretary  is  mortgagee-in-possession  of 
a  covered  project  and  to  the  owner  of  a 
covered  project  if  the  mortgage  is  either 
delinquent  under  workout  agreement,  or 
being  foreclosed  on  by  the  Secretary, 
but  Ae  Secretary  is  not  mortgagee-in¬ 
possession.  These  provisions  are  set  out 
in  §  290.51(a)(3). 

Section  181(d)  of  the  1987  Act  added  a 
new  subsection  (d)  to  section  203,  which 
concerns  the  provision  of  financial 
assistance  when  a  rental  housing  project 
is  acquired  at  foreclosure  by  a  purchaser 
other  than  the  Secretary  or  after  sale  by 
the  Secretary.  Section  203(d).  which  was 
further  amended  by  section  1010(b)  of 
the  1988  Act  and  section  579(b)  of  the 
NAHA,  currently  reads  as  follows 
(amendments  made  by  section  1010(b)  of 
the  1988  Act  and  by  section  579(b)  of  the 
NAHA  are  shown  in  italics): 

(d)  In  carrying  out  the  goals  specified  in 
subsection  (a)(1)  the  Secretary  shall  take  not 
less  than  one  of  the  following  actions: 

(1)  Enter  into  contracts  under  section  8  of 
the  United  States  Housing  Act  of  1937,  to  the 
extent  budget  authority  is  available  for  such 
section  8,  with  owmers  of  multifamily  housing 
projects  that  are  acquired  by  a  purchaser 
other  than  the  Secretary  at  foreclosure  or 
after  sale  by  the  Secretary.  Such  contracts 
shall  provide  assistance  to  the  project 
involved  for  a  period  of  not  less  than  15 
years.  Such  contracts  shall  be  sufficient  to  , 
assist  (A)  all  units  in  multifamily  housing 
projects  that  are  subsidize  or  formerly 
subsidized  projects:  (B)  in  other  multifamily 
housing  projects  owned  by  the  Secretary,  the 
units  that,  on  the  date  title  to  the  projects  is 
acquired  by  the  Secretary,  are  occupied  by 
lower  income  families  eligible  for  assistance 


under  such  section  &•  and  (C)  in  all  other 
multifamily  housing  projects,  the  units  that 
are  occupied  by  lower  income  families 
eligible  for  assistance  under  such  section  8 
on  the  date  of  assignment  or  foreclosure 
(whichever  is  greater).  In  order  to  make 
available  to  families  any  units  in  subsidized 
or  formerly  subsidized  projects  that  are 
occupied  by  persons  not  eligible  for 
assistance  under  such  section  8.  but 
subsequently  become  vacant,  the  contract 
shall  also  provide  that  when  any  such 
vr  cancy  occurs  the  owner  shall  lease  the 
available  unit  to  a  family  eligible  for 
assistance  under  such  section  8.  The 
Secretary  shall  provide  such  contracts  at 
contract  rents  that  consistent  with 
subsection  (a),  provide  for  the  rehabilitation 
of  such  project  and  do  not  exceed  the  most 
recently  adjusted  fair  market  rents  for 
substantially  rehabilitated  units  published  by 
the  Secretary  in  the  Federal  Register. 

(2)  In  the  case  of  multifamily  projects 
(other  than  subsidized  or  formerly  subsidized 
projects)  that  are  acquired  by  a  purchaser 
other  than  the  Secretary  at  foreclosure  or 
after  sale  by  the  Secretary,  enter  into  annual 
contribution  contracts  with  public  housing 
agencies  to  provide  vouchers  or  certificates 
under  section  8  of  the  United  States  Housing 
Act  of  1937  to  all  low-income  families  who 
are  eligible  for  such  assistance  on  the  date 
that  the  project  is  acquired  by  the  purchaser. 
The  Secretary  shall  take  action  under  this 
paragraph  only  after  making  a  determination 
that  the  requirements  under  subsection  (e) 
have  been  complied  with  and  there  is 
available  in  the  area  an  adequate  supply  of 
habitable  affordable  housing  for  low-income 
families. 

(3)  In  accordance  with  the  authority 
provided  under  the  National  Housing  Act. 
provide  purchase-money  mortgages,  reduce 
the  selling  price,  or  provide  other  financial 
assistance  to  the  owners  of  multifamily 
housing  projects  that  are  acquired  by  a 
purchaser  other  than  the  Secretary,  on  terms 
that  will  ensure  that,  for  a  period  of  not  less 
than  15  years  (A)  the  project  will  remain 
available  to  and  affoi^ble  by  low-  and 
moderate-income  persons;  and  (B)  such 
persons  shall  pay  not  more  than  the  amount 
payable  as  rent  under  section  3(a]  of  the 
United  States  Housing  Act  of  1937. 

Section  290.105  is  the  primary 
regulatory  provision  that  would 
implement  these  provisions.  Paragraph 
(d)  of  that  section  identifies  the  limited 
circumstances  in  which  HUD  may 
appropriately  determine  to  dispose  of  a 
HUD-owned  rental  housing  project,  or  to 
foreclose  a  HUD-held  mortgage  on 
rental  housing  project  without  ensuring 
its  continued  availability  as  affordable 
rental  or  cooperative  housing  for  low-  or 
moderate-income  families.* 


*  Section  290.105(d)  U  consistent  with  the 
legislative  history  of  section  203  of  the  Housing  dnd 
Conununity  Developnwnt  Act  of  1987.  which 
recognized  that  there  are  circumstances  in  which 
units  should  not  be  preserved  as  affordable  housing 
(see  Conference  Report  H.  Kept  No.  10Q-t26. 100th 
Cong.  1st  Sees.  188  (1987)  and  H.  Rept  No.  100-122. 
100th  Cong..  1st  Seas.  39  (1987)). 
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Section  579(b)  of  the  NAHA  amended 
the  requirements  for  the  provision  of 
financial  assistance  under  section  203(d) 
in  two  ways:  (1)  It  removed  the  language 
previously  added  by  section  IBl(d)  of 
the  1987  Act  concerning  HUD's 
provision  of  section  8  assistance  on 
behalf  of  vacant  units  in  unsubsidized  or 
formerly  unsubsidized  projects;  and  (2) 
it  authorized  the  use  of  section  8 
vouchers  or  certificates  to  all  low- 
income  famiUes  who  are  eligible  for 
such  assistance  on  the  date  that  an 
unsubsidized  or  formerly  unsubsidized 
project  is'  acquired  by  a  purchaser  other 
than  HUD  at  foreclosure,  or  after  sale  by 
HUD.  These  tentmt-based  subsidies  may 
be  provided  only  after  HUD  determines 
that  the  requirements  under  §  290.109 
(concerning  a  right  of  first  refusal  to 
State  and  local  government  agencies) 
have  been  complied  with,  and  that  there 
is  available  in  the  area  an  adequate 
supply  of  habitable  affordable  housing 
for  low-income  families. 

Local  housing  maricets  having  an 
adequate  supply  of  standard  quality 
rental  housing  would  include  housing 
maricets  in  which  the  supply  of  rental 
housing  available  and  in  pi^uction  is 
adequate  to  meet  the  anticipated 
demand  {e.g.,  the  housing  maricet  is 
balanced),  as  well  as  those  in  which 
there  is  an  excess  supply  of  rental 
housing  {e.g.,  the  housing  market  is  soft). 
Rental  markets  that  do  not  have  an 
adequate  supply  [e.g.,  tight  markets)  are 
characterize  by  low  rental  vacancy 
rates,  low  levels  of  production  and 
turnover  of  rental  housing,  and,  usually, 
by  high  levels  of  rent  inflation. 

In  making  a  determination  with  regard 
to  the  supply  of  rental  housing,  HUD 
would  consider  information  that 
demonstrates  that: 

(1)  The  rental  housing  vacancy  rate  is 
at  a  low  level  relative  to  the  rate 
required  for  a  balanced  maricet. 
Typically,  a  rental  housing  vacancy  rate 
below  four  percent  would  be  considered 
low  unless  the  housing  market  area  is 
not  growing  and,  as  a  result,  is 
experiencing  low  levels  of  demand.  The 
analysis  of  vacancy  data  should  also 
consider  the  direction  the  market  is 
moving.  For  example,  a  significant 
increase  in  rental  housing  production  or 
a  decline  in  population  growth  could 
cause  a  tight  market  to  become  soft  in  a 
short  period  of  time. 

(2)  The  number  ofrental  housing  units 
being  produced  on  an  annual  basis  is 
not  large  enough  to  satisfy  demand 
arising  from  the  increase  in  households. 
Or,  in  the  tight  markets  where  there  has 
been  no  growth,  or  little  growth, 
evidence  that  the  number  of  additional 
rental  units  being  supplied  is  not 
sufficient  to  meet  the  demand  arising 


from  net  losses  to  the  available 
inventory  and  the  inadequate  supply  of 
rental  housing  has  inhibited  growth. 

(3)  The  shortage  of  housing  is  resulting 
in  rent  increases  that  exceed  normal 
increases  commensurate  with  the  costs 
of  operating  rental  housing. 

(4)  A  significant  number,  or 
proportion,  of  the  houeholds  holding 
certificates  or  vouchers  are  unable  to 
find  adequate  housing  because  of  the 
shortage  of  rental  housing,  including 
PHA  data  showing  a  lower  than  average 
percentage  of  units  under  lease  and  a 
longer  than  average  time  is  required  to 
find  units. 

The  Department  proposes  to  rely  on 
the  HUD  field  office  with  jurisdiction 
over  the  project  to  define  the  market 
area  for  the  project  based  on  the  field 
office’s  knowledge  of  the  local  real 
estate  maricet  and  HUD’s  project 
underwriting  experience.  In  large, 
complex  metropolitan  areas,  delineation 
of  submarkets  may  be  required.  HUD 
would  make  this  determination  in 
accordance  with  established  market 
analysis  techniques. 

In  unusual  circumstances,  the 
Department  would  consider  using 
vouchers  and  certificates  in  an  area 
with  a  vacancy  rate  lower  than  four 
percent,  if  it  can  be  demonstrated  that 
there  is  an  adequate  supply  of 
affordable  housing  for  low-income 
families.  Examples  of  low  vacancy 
situations  where  use  of  tenant-based 
assistance  might  be  appropriate  are 
areas  where  there  is  limited  demand 
because  of  limited  population  growth  or 
a  declining  population.  PHA  data 
showing  that  holders  of  vouchers  and 
certificates  are  successful  with  little 
difficulty  in  finding  acceptable  units 
may  be  indicative  that  there  is  an 
adequate  supply  of  rental  housing 
despite  the  existence  of  low  vacancy 
rate. 

’The  public  is  invited  to  comment  on 
this  approach,  contained  in 
§  290.105(d)(7)  of  the  proposed  rule,  to 
implementing  section  57^)  of  the 
NAHA,  as  it  amended  se^on  203  by 
adding  a  new  subsection  (d)(2).  HUD 
will  consider  all  comments  and  alternate 
approaches  in  drafting  the  final  rule. 

HUD  notes  that  it  continues  to  have 
the  authority  under  section  203(d)(3),  in 
accordance  with  the  authority  provided 
.  by  section  297(1)  of  the  National 
Housing  Act,  to  provide  purchase- 
money  mortgages,  retfyce  the  selling 
price,  or  provide  otiief  financial 
assistance  to  the  owner  of  a'^ rental 
housing  project  acquired  by  a  purchaser 
other  than  the  Secretary.  However, 
section  203(d)(3)  requires  that  such 
assistance  be  provided  on  terms  that 
ensure  that,  for  a  period  of  at  least  15 


years,  the  project  remains  available  to 
and  affordable  by  low-  and  maderate- 
incmne  persons,  and  the  rent  to  be  paid 
by  such  persons  does  not  exceed  the 
amount  payable  under  section  3(a)  of 
the  U.S.  Housing  Act  of  1937  (as 
implemented  by  HUD  regulations  in  24 
CFR  part  813). 

The  Department  is  aware  that,  when  it 
determines  to  sell  a  project  with  the 
financial  assistance  contemplated  by 
section  203(d)(3)  but  without  the  benefit 
of  section  8  assistance  (see  S  290.105(f) 
of  the  proposed  rule),  it  may  be  difficult 
for  an  owner  to  comply  with  the 
affordability  restrictions  and  still 
maintain  an  economically  viable  project. 
However,  HUD  also  recognizes  that 
there  may  be  times  when  a  disposition 
under  section  203(d)(3)  is  unavoidable. 
For  example,  each  year  HUD  requests 
sufficient  section  8  funds  to  provide 
rental  assistance  for  projects  acquired  . 
by  purchasers  of  HUD-owned  projects 
or  by  purchasers  other  than  the 
Secretary  at  foreclosure  sales.  If 
sufficient  funds  are  not  appropriated, 
HUD  has  the  authority  under  section 
203(d)(3)  to  provide  financial  assistance 
instead  of  section  8  rental  assistance, 
with  certain  restrictions. 

HUD  is  not  prepared  nor  is  it  charged 
with  a  duty  to  continue  to  manage 
properties  for  extended  periods  awaiting 
sufficient  appropriations  for  section  8 
funds.  Rather,  HUD  believes  it  has  a 
duty  to  continue  to  foreclose  and  sell 
projects,  even  when  section  8  funds  are 
not  available.  In  addition,  there  may  be 
situations  where,  even  though  sufiHcient 
section  8  funds  are  available,  HUD 
determines  that  a  project  should  be  sold 
tmder  the  provisions  of  section  203(d)(3) 
without  section  8  assistance.  Such 
situations,  which  would  be  determined 
on  a  case-by-case  basis,  would  most 
likely  occur  in  projects  where  there  are 
only  a  small  numl^r  of  units  occupied 
by  eligible  families,  and  the  rents  from 
the  remainder  of  the  project  will  support 
the  assisted  units. 

In  a  project  sold  under  the  standard  of 
section  20^d)(3),  HUD  would  first 
determine  the  annual  cash  needs  of  the 
project  at  a  level  sufficient  solely  to 
cover  monthly  debt  service  needed  to 
amortize  the  cost  of  rehabilitation  to  be 
perfonped  by  the  purchaser  operating 
expenses  determined  by  HUD  as 
sufficient  to  assure  that  the  project  will 
be  maintained  as  decent,  safe,  and 
sanitary  housing:  funds  for  reasonable 
reserves;  and,  if  the  purchaser  is  profit- 
motivated,  a  reasonable  return.  HUD 
would  then  estaUish  monthly  unit  rents 
by  size  and  amenities,  based  on  those 
annual  cash  needs  plus  the  amount  of 
income  expected  to  be  generated  by 
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rents.  Hie  expected  cental  income  woold 
take  into  consideratioo  the  nnmber  of 
units  that  may  be  occupied  by  low-  and 
moderate-inoome  pecsons  paying 
income-based  rents  under  24  CFR  part 
813.  Depending  on  the  number  of  i^ts  to 
be  preserved  for  low-  and  moderate- 
income  persons  and  the  annual  cash 
needs  of  the  project.  HUD  may.  whece 
determined  essantiai  for  the  economic 
viability  of  the  project,  permit  the  owner 
to  restrict  occupancy  in  the  units  to  be 
preserved  to  persons  who  meet  a 
mintmniH  income  level  (e.g^  50  percent 
of  median  income)  but  do  not  exceed  the 
maximum  income  level  for  low-  and 
moderate-income  persons. 

The  Department  is  cognizant  of  its 
responsfoility  under  section  203(aKl)  to 
preserve  projects  so  that  they  are 
available  to  and  affordable  by  low-  and 
moderateTUKome  persons.  Section 
203(a)  alM  lists  otlier  goals  to  be 
considered  in  the  management  and 
disposition  of  projects,  and  the  last 
paragraph  of  that  section  authorizes  the 
Secrets^  to  balance  competing  goals 
relating  to  individual  projects.  In 
meeting  the  Deparhnent's  total 
responsibility  to  the  goals  in  section 
203(a),  it  may  be  necessary,  on  rare 
situations,  to  limit  occupancy  based  on 
income.  The  Depcuiment  invites  the 
public  to  comment  on  this  proposal  and 
to  offer  feasible  alternatives  to 
implementing  foe  strict  standards 
contained  in  aection  203(dK3)- 

Section  2Q3(e),  which  concerns  foe 
ri^t  of  first  refosal  to  be  given  to  States 
and  units  of  local  government  was 
added  by  aectiop  161(eJ  of  foe  1087  Act 
and  was  amended  by  section  1010(c)  of 
the  1066  Act  It  currently  reads  as 
follows: 

(e)(l}  Prior  to  the  sale  of  e  multtfamily 
housing  project  that  ia  ovmed  by  the 
Secretaiy,  the  Secretary  shall  develop  a 
dispositioa  plan  for  the  project  that  specifies 
the  minimuin  terms  and  conditions  of  the 
Secretary  for  disposition  of  the  project 
iaduding  the  initial  sales  price  diet  is 
acceptable  to  the  Secretary  snd  tha 
aMiatanoe  that  the  Secretaiy  plans  to  aaaks 
available  to  a  prospective  paicfaaser  fat 
.  accordance  with  Subsectione  (a)  and  (d).  The 
initial  sales  price  shall  reflect  the  value  of  the 
project  as  hounng  affordable  to  low-  and 
moderate-tnooBie  persons  for  the  period 
reqtdied  ia  osbsection  (d). 

(2)  Upon  approval  of  a  diaporitioa  plan  far 
a  project  the  Secretary  shall  notify  the  local 
government  and  the  State  houeiiig  finanr* 
agency  (or  other  agency  or  agencies 
designated  by  the  Cot^mor)  of  the  terms  and 
conditions  of  the  dispositioa  plan.  The  local 
government  and  the  designate  State  agency 
shall  have  90  days  to  make  an  offer  to 
pardiaae  dw  project 

(3)  The  Secretary  dwU  accept  aa  offar  that 
compiiee  with  the  tenne  and  c««MiHions  of  dw 
disposition  plan.  The  Secietaiynyaoc^ 


an  offer  that  dons  not  comply  with  the  teiwe 
and  ooaditiooe  of  the  dispoeiliaii  plan  if  tha 
Secretary  deteadnes  that  the  offer  will 
further  the  preeervatioa  objecdvee  of 
subsaodoo  (a)  by  action  that  include 
extension  of  foe  duration  of  low- and 
moderate-income  affordability  restiictiona  or 
otherwise  restructuring  dw  transaction  in  a 
manner  that  enhances  the  long-term 
affordalrility  for  low-  and  moderate-income 
persotu.  The  Secretary  shall,  in  pardcidar, 
have  discretioa  to  redaoa  die  faridal  sales 
price  in  exchange  for  the  extenaioa  of  low- 
and  modeate-inmoM  affordability 
restrictioas  beyond  the  IS-yeor  period 
contemplated  by  the  attachment  of  aaaistanoe 
pursuant  to  subsection  (d)(1).  If  the  Secretary 
and  foe  kical  govenunent  or  designated  State 
agency  cannot  reach  agreement  widua  90 
days,  the  Secretary  may  offer  the  project  for 
sale  to  the  general  public. 

(4)  The  Secretary  shall  prohibit  any  local 
governnent  or  designated  State  agency  from 
transferring  {nojects  acquired  undw  a  right  of 
first  refusal  undW  this  ewbsectioa  to  a  private 
eutiiy.  uoieu  the  local  govenmieot  or 
designated  State  agency  soiidtB  proposala 
from  such  mtittes  tfaroi^  a  public  process. 
The  solicitation  of  propoMls  shall  he  based 
on  prescribed  criteria,  which  foall  include  the  ' 
extension  of  low- and  moderate-income 
affordability  restrictions  beyond  the  15-year 
period  contemplated  by  the  attachment  of 
assistance  pmsaant  to  subsection  (d)(1). 

(5)  Notwidistsnding  any  other  provision  of 
law  to  dw  oontracy,  n  local  government 
(including  a  pifolic  bousing  ngency)  or 
designaM  State  agency  may  pnrdase  a 
subsidizad  or  fonnarly  subsidized  project  in 
aa:oidaoce  wifo  this  aubsectiaa. 

Section  290.109  of  fois'rule  implements 
these  provisions  by  providing  units  of 
local  government  and  State  housing 
finance  agendes  foe  right  of  first  re^al 
to  purdiase  a  HUD-owned  pro}ect  cm 
the  terms  and  conditions  specified  in  foe 
disposition  pro^am,  or  on  other  terms 
that  win  fuifoer  the  preservation 
objectives  of  $  290.S. 

This  proposed  rule  would  retain  (in 
§  290.102(c])  provision  for  early 
notification  to  State  and  local 
government  agencies  that  may  have  an 
interest  in  acquiring  a  HUD-oumed 
rental  housing  project  This  notification 
can  facilitate  negotiated  sales  of  these 
projects  to  State  and  local  governments. 
The  legislative  history  makes  clear  that 
the  enactment  of  the  right  of  first  refusal 
requirement  was  not  intended  to 
preclude  HUD  from  negotiating  a  sale 
with  State  and  local  governments  (see 
Conference  Report.  R  Na  100-420, 
100th  Cong..  1st  Seat.  168  (19^)). 

HUD  will  also  request  in  foe  notica  to 
State  and  local  govenunent  agencies 
under  1 290.102(c)  foat  these  entities 
contact  any  nonimfit  ofgacizations  in 
their  jurisfoctkm  that  may  have  an 
interest  ia  aoqniring  a  project  In  fota 
manner.  HUD  hopes  to  ancouiagB  the 


early  Invotveoient  of  nonprofit 
oigaidzatioRS. 

Section  2907.  Di^daoement 
relocathm.  and  aoquidtioo.  would  revise 
the  provisions  of  foe  current  1 200.4S, 
Notice  of  displaoement  and  %  Z90.V, 
Disidacement  benefits.  Effective  April  2. 
1900L  the  Uniform  Relocation  Assistance 
and  Real  Ropetty  Acquisition  PoUdes 
Act  of  1970  (URA)  was  amended  to 
expand  significantly  coverage  under 
HUD-assisted  programs.  AU  persons 
(families,  individuals,  businesses,  and 
nonprofit  oiganizations)  moving  on  or 
after  April  2. 1989  as  a  fored  result  of 
rdbabilitation,  demolition  or  acquisition 
(publidy  or  privately  undertaken)  fm*  a 
HUD-assisted  project  are  entitled  to 
relocation  payments  and  other 
relocation  assistance  at  URA  levels  as 
described  at  49  CFR  part  24  and  in  HUD 
Handbook  1378,  Tenant  Assistance. 
Relocation  and  Real  Rr^peity 
Acquisition. 

Therefore,  whenever  assistance  under 
24  CFR  part  886.  subpart  C  (or  ofoer 
Federal  finandal  assistance)  is  provided 
in  connectioa  wifo  foe  dispositioa  of  a 
multifanaly  project,  foe  transaction  is 
part  of  a  federally  assisted  project  and 
any  displacement  foat  results  directly 
from  acquisitiaii,  demolitHm,  or 
rehabilitation  for  foe  federally  assitted 
project  is  subject  to  foe  URA 
imi^ementing  regulations  at  49  QR  part 
24,  HUD  Handbook 1378,  and  24  CFR 
290.7.  Users  are  urged  to  consult  HUD 
Handbook  1378  for  a  more  detailed' 
description  ot  and  guidance  for.  their 
relocation  responsibilities. 

Section  290.7(c)  would  continue 
HUD'S  ciarent  policies  for  providing 
relocation  assistance  to  di^laced 
persons  when  URA  requirements  are  not 
triggered,  and  S  290.7(e)  would  continue 
HDD's  current  polides  concemirig 
assistance  for  residential  tenants  ufoo 
are  temporarily  relocated. 

On  )uly  19, 1966,  foe  Department 
published  a  final  rule  providing  foat  for 
projects  aoqdred  by  HUD  on  or  after 
September  19, 1968  (the  effective  date  of 
that  rule).  HUD  will  set  rents  as  if  foe 
rent-setting  requirements  foat  governed 
rents  before  tlte  projed  was  ac^piired 
still  applied.  Projects  foat  were  aditiired 
before  foat  date  continue  to  have  their 
'  rents  establuhed  essentially  as 'foey  hqd 
been  set  under  part  280  immediatidy 
before  September  19. 1968.  Section 
203J6i,  Roital  rates  during  oamership  by 
HUD,  retains  foe  current  policies 
contained  in  the  |uty  19.  un  rule. 


Federal  Register  /  Vol.  57,  No.  152  /  Thursday.  August  6.  1992  /  Proposed  Rules 


34839 


n.  Procedures  for  the  Foreclosure  of  a 
HUD-HeM  Mortgage  and  the  Disposition 
of  a  HIJD-Owned  Property 

Foreclosure  of  a  HUD-Held  Mortgage 

After  HUD  has  decided  to  foreclose 
on  a  HUD-held  mortgage  on  a 
multifamily  housing  project  under 
S  290.103  of  the  proposed  rule.  HUD 
would  develop  a  Foreclosure  Package. 
The  Package  would  set  forth  the  terms 
and  conditions  that  it  will  impose  on  a 
purchaser  at  a  foreclosure  sale  for  the 
future  use  and  operation  of  the  project 
to  further  the  purpose  and  goals  set  forth 
in  S  290.5.  It  should  be  noted  that  this 
Package  does  not  concern  HUD's 
decision  to  foreclose,  but  rather 
concerns  the  future  operation  of  the 
project  should  HUD  be  out-bid  at  the 
for^osure  sale. 

In  developing  this  Package.  HUD 
would  undertake  a  financial  and 
physical  analysis  in  accordance  with 
procedures  established  by  the 
Department  In  addition.  HUD  would 
assess:  The  number  of  occupants  in  the 
project  who  might  be  temporarily 
relocated  or  displaced  as  a  result  of  the 
manner  of  disposition:  whether  the 
project  is  a  subsidized  project;  the 
occupancy  rate  and  income  levels  of  the 
tenants  in  the  project;  and  other  data 
relevant  to  establishing  the  terms  and 
conditions  HUD  will  impose  on  a 
pimdiaser  at  a  foreclosure  sale. 

Under  section  202  of  the  Housing  and 
Community  Development  Amendments 
of  1978  (section  202).  the  Department 
has  a  statutory  obligation  to  provide 
tenants  residi^  in  HUD-owned  rental 
housing  projects  with  notice  and  an 
opportunity  to  comment  on  HDD's 
disposition  recommendation  under 
9  290.103. 

While  section  202  does  not  require 
HUD  to  provide  tenants  residing  in 
rental  p^ects  with  HUD-held 
mortgages  with  notice  or  an  opportunity 
to  comment,  the  Department  recognizes 
-  that  these  tenants  have  many  of  the 
same  concerns  as  tenants  residing  in 
HUD-owned  rental  housing  projects.  In 
this  proposed  rule,  HUD  has  attempted 
to  strike  a  balance  between  its  need  to 
foreclose  expeditiously  upon  properties 
that  are  subject  to  a  HUD-held  mortgage 
and  its  strong  commitment  to 
encouraging  tenant  participation  in  all 
HUD  rental  housing  projects. 

Toward  this  end,  the  Department  has 
included  a  provision  at  9  290.100  of  the 
proposed  rule  which  requires  that  each 
tenant  in  a  project  with  a  HUD-held 
mortgage  be  notified  of  a  pending 
foredosure.  The  notice  would  provide 
tenants  with  general  information 
concerning  the  terms  and  conditions 
that  HUD  proposes  to  impose  on  a 


purchaser  at  a  foreclosure  sale  for  the 
future  use  and  operation  of  the  project. 
This  notice,  which  solicits  tenant 
comments,  is  intended  to  fadlitate  the 
early  involvement  of  tenants  who  might 
be  interested  in  acquiring  the  property 
at  the  foredosure  sale. 

However.  HUD  has  decided  for  a 
number  of  reasons  not  to  provide  a 
second  opportunity  for  tenant  notice  and 
comment  on  the  Foredosure  Package 
under  9  290.103.  The  principal  reason 
underlying  this  dedsion  is  that  the 
Department  must  foreclose  quickly  upon 
projects  with  HUD-held  mortgages  in 
order  to  preserve  the  physical  integrity 
of  the  structures  so  that  decent,  safe  and 
sanitary  living  conditions  can  be 
maintained  on  behalf  of  tenants  living  in 
these  projects.  Furthermore,  expeditious 
action  by  HUD  is  required  to  minimize 
costs  to  the  Federal  goi^emment.  HUD 
views  its  actions  at  foredosure  as  part 
of  an  overall  foredosure  and  disposition 
program.  HDD's  general  goal  is  to  sell 
projects  at  foreclosure  sales  to  third 
parties:  however,  HUD  may  dedde  to 
attempt  to  acquire  a  project  at  a 
foreclosiure  sale  for  purposes  of  meeting 
a  Departmental  goal  or  other  public 
purpose .  Therefore.  HUD  believes  it  is 
essential  to  notify  tenants  of  a  pending 
foreclosure  to  provide  tenants  an 
opportunity  to  indicate  their  interest  in 
the  potential  conversion  of  the  property 
to  resident-controlled  ownership. 

Disposition  of  HUD-Owned  Property 

When  HUD  acquires  a  multifamily 
housing  project,  either  through  a 
foreclosure  sale  or  otherwise,  the  types 
of  notices  it  would  issue  would  depend 
upon  whether  HUD  has  completed  its 
disposition  analysis  and 
recommendation  under  9  290.107  within 
30  days  after  acquiring  the  project. 

If  HUD  has  developed  its  disposition 
analysis  and  recommendation  within  30 
days  of  its  acquisition  of  a  project,  the 
Department  wodd  not  issue  the 
preliminary  notices  described  below, 
but  would  proceed  directly  to  issue  a 
notice  of  the  disposition 
recommendation  under  9  290.102(d)  to 
each  of  the  project  tenants. 

tf  HUD  has  not  developed  its 
disposition  analysis  and 
recommendation  within  30  days  of  its 
acquisition  of  a  project,  the  Department 
would  issue  an  initial  notice  to  the 
tenants  in  accordance  with  9  290.102(b). 
This  notice  would  indicate,  among  other 
things,  that  HUD  owns  the  project  and 
in  the  process  of  developing  a 
disposition  plan.  The  notice  would  also 
invite  tenant  comments,  which  would  be 
considered  by  HUD  in  developing  its 
disposition  recommendation.  Tenants 
would  be  especially  encouraged  to 


submit  to  HUD  any  proposals  for 
converting  the  project  to  a  cooperative 
or  other  form  of  resident-controlled 
ownership. 

At  the  same  time  that  HUD  would 
provide  this  notice  to  project  tenants,  it 
would  also  send  an  advance  notice 
under  9  290.102(c)  to  State  and  local 
government  agencies  that  may  have  an 
interest  in  acquiring  the  rental  housing 
project.  HUD  would  also  include  in  this 
notice  a  request  that  the  State  and  local 
government  agencies  contact  any 
nonprofit  organizations  in  their 
jurisdictions  that  might  have  an  interest 
in  acquiring  the  project.  The  notice 
would  also  solicit  comments  from  such 
agencies. 

Depending  upon  the  types  of  notices 
that  HUD  issued  under  9  290.102,  the 
Department  would  then  review  the 
comments  submitted  by  project  tenants, 
State  and  local  government  agencies, 
and  nonprofit  organizations  on  the 
disposition  analysis  and 
recommendation,  and  would  use  these 
comments  in  developing  its  disposition 
plan  for  the  project  under  9  290.107. 

The  disposition  plan  determines  the 
manner  of  disposition  of  the  HUD- 
owned  project  including  whether  the 
multifamily  project  will  be  disposed  of 
on  a  sealed  bid,  auction,  request  for 
proposals,  negotiated,  or  other  basis. 

The  plan  also  establishes  the  number  of 
units  in  a  project  that  must  be 
maintained  as  low-  and  moderate- 
income  housing,  the  required  level  of 
repairs  for  the  project,  and  other  factors 
pertaining  to  the  disposition. 

Upon  approval  of  the  disposition  plan 
for  the  HUD-owned  rental  housing 
project,  except  in  the  case  of  a 
negotiated  sale  to  a  State  or  local 
government,  HUD  would  notify  the  unit 
of  general  local  government  in  which  the 
project  is  located  as  well  as  the  State 
housing  finance  agency,  of  their  right 
under  section  203(e)  to  purchase  the 
project  on  the  terms  and  conditions 
specified  in  the  disposition  program  (see 
9  290.109). 

Except  under  the  circumstances 
specified  at  9  29ai04(b).  HUD  generally 
will  seek  to  maximize  competition  in  its 
disposition  of  multifamily  projects 
through  the  use  of  public  ofierings.  The 
exceptions  include: 

(1)  When  a  unit  of  local  government  or 
a  State  housing  finance  agency  (or  other 
agency  or  agencies  designated  by  the 
Governor  of  the  State)  exercises  its 
statutory  right  of  first  refusal  under 

9  290.109; 

(2)  When  a  resident  organization 
wishing  to  convert  the  project  to  a 
nonprofit  or  limited  equity  cooperative 
meets  criteria  set  by  HUD; 
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(3)  Wlaea  a  oooperativa 
nonprofit  fiofited  equity,  coomraer. 
mutual  Jbouwng  a— ocietioo)  with 
demonstrated  experience  in  the 
operatioa  of  oonpiofit  (and  preferably 
low-  to  moderate-lnooiae)  housiitg  and 
udiidb  can,  at  the  time  the  final 
disposition  plan  is  authorized,  meets 
criteria  set  by  HUD; 

(4)  When  a  nonprofit  entity  that  will 
coofeuie  to  operate  the  profect  as  low- 
to  modetale-inoome  lenlal  housing,  and 
whose  governing  board  is  oon^KMed  of 
project  resklenta.  meets  aiteria  set  by 
HUDe 

(5)  When  a  State  or  local 
governmental  entity  with  demonstrated 
capacity  to  acquire,  manage,  and 
maintain  the  proiect  as  rental  or 
cooperative  hovsing  available  to  and 
affordable  by  low-  to  modetete-income 
residents  meets  criteria  set  by  HUIh 

(6)  When  a  State  or  local 
governmental  or  nonprofit  entity  with 
demonstrated  capacity  to  acquire, 
manage,  and  maintain  the  project  as  a 
shelter  for  the  homeless  or  other  public 
purpose,  generally  when  the  proj^  is 
vacant  or  has  minimal  occupancy  and  to 
not  needed  in  the  area  for  continued  use 
as  rental  housing  for  the  elderiy  or 
families,  meets  criteria  set  by  HUD. 

It  is  HUD'S  intent  to  enter  into 
negotialed  sales  only  with  nonpndtt 
entities  that  can  competently  d^chatge 
the  responsibilities  of  owning  and 
operating  mnltifemily  ptojects. 

HUD  may  also  authorize  a  sale 
soliciting  purchase  propoaals  rather  than 
bids.  This  process  would  be  used  where 
there  are  several  eidiUes  interested  in 


the  ejection  of  a  purchaser.  Althosgh 
requests  lor  proposals  will  generally 
invcdve  fixnuHly  eubsidized  projects, 
they  may  also  1m  ased  for  fotm^y 
unmbaidiiied  protects  aa  well 

nL  Other  Information 

Any  assistanoe  made  availabla  to  a 
purchaser  aader  thia  rule,  whether 
rental  or  other  financial  assistance,  will 
be  subject  to  scrutipy  under  sectloa 
102(dl  of  the  HUD  Reform  Act.  ineofer 
as  ^t  statutory  provisioobu  been 
implemented  by  guidelines  issued  by  &e 
Office  of  Housing  under  24  CFR  part  12. 
subpart  O  (sea.  a#,  a  Federal  Ragiatar 
Nofice  published  April  8. 1881  (56  FR 
14436]  entitled  “Administrative 
Guiddines:  liraitatioos  on  Combining 
Other  Government  Asaistanoe  with 
HUD  Housing  AsSistaace"). 

A  Pindiqg  w  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  withlflJD 
regulations  in  24  CFR  part  50.  which 
implement  sectioa  lfl2(2KC)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U&a  4332.  The  Finding  of  No 
Significant  Impact  is  available  fix  pnblic 
inspection  between  730  a.m.  and  530 
p.m.  weekdays  in  the  OfSce  of  the  Rules 
Docket  detk.  at  the  above  address. 

11118  rule  would  constitute  a  “major 
rule”  as  fiiat  term  is  defined  in  section 
1(b)  of  Exeoitive  Order  12291.  Analysis 
of  ffie  rule  indicstes  that  it  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  The  Department  win 
prepare  a  r^ulatmy  impact  anal^is. 
and  will  publish  if  for  30  days  public 
comment,  before  die  publication  of  the 


have  a  aignificant  economic  impart  on  a 
■ohotantiaimmihprofsmallondties. 
These  revisions  to  the  policies  governing 
the  management  and  disposition  of 
HUD-owned  multifamfly  housing 
projects  sluNild  not  aCfect  the  afadity  of 
small  entities,  lelative  to  larger  entities, 
to  bid  for  and  acquire  projects  that  IflID 
detennhies  to  aeU. 

HUD  hM  dctererined.  in  accordance 
widi  Executive  Order  12612,  Federaltam, 
that  this  woidd  not  have  a 
substandel.  direct  effect  on  die  States  or 
on  die  r^tkjDship  between  die  Fedend 
government  and  ^  States,  or  on  the 
disdffiution  of  power  or  responsibilities 
among  the  various  levels  of  government 
While  the  nde  would  impose  tenns  and 
conditions  on  States  that  acquire 
projects  under  tills  rule,  diat  to  deariy 
the  intent  of  section  203(e)  of  the 
Housing  and  Connnunity  Development 
Amendments  of 1978,  and  dierefore  no 
furtlwr  review  to  necessary  or 
apinopriate. 

HUD  has  determined  dial  this  rule 
would  not  be  likdiy  to  have  a  si^ficant 
impact  on  family  fonnatlon. 
maintenance,  a^  general  well-being 
within  tire  meaning  of  Executive  Order 
12606,  The  Family,  because  it  does  not 
affect  die  eligibility  of  families  for 
admission  into  multifamily  housing 
projects  that  are  aubject  to  this 
rulemakkig. 

The  information  eoUectton 
reqaineaients  contained  if  29aS6(b)(2) 
ai^  866J16(aK6)  of  this  rule  have  bcm 
submitted  to  Office  of  Mana^ment 

and  Outlet  for  review  under  the 
provisions  of  die  Piqierwork  Reductioa 
Act  of  186a  44  U.SXI  3501-352a  The 
following  table  diaclosea  tbs 
Department's  estimated  burden  for  each 
of  the  coUecdons  of  information  on  this 
rule: 


purchasing  a  formerly  subsidized  project 
and  the  purdiaaer’a  organizatum.  plan  of 
operation,  resident  involvenient  a^ 
other  priorities  of  HUD  would  be  more 
important  considerations  than  price  in 


final  rule. 

The  Secretary,  in  accordance  with 
provisions  of  the  Regulatory  Flexibili^ 
Act  (S  U.SXI  605(b)).  has  reviewed  Dus 
rule  before  publicetioa  and  by 
approving  it  ceitifiea  that  it  would  not 
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Nunrtier  of 
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fOtpOflOOAl 

Total  snnuai 

Houmpar 

isapema 

ToMtoura 

tnconw  certification  ({  290.S5(bM2) . 

_  _  iSJOOO 

1 

)S.000 

553 

i 

fSPOO 

ProM  and  lost  staterinentt  Q  milSid) _  _  . 

_  _  553 

1 

1 

553 

Total  annual  twden  tows. 

15,553 

This  rule  was  tisled  as  Sequence 
Number  1151  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  27. 1992,  (S7  FR 
16804. 18825)  under  Executive  Order 
12291  and  die  Regulatory  FlmdbilHy  Act 
The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  tide  to: 
14.isa  Lower  Incniie  Housing 
Assistance  Program  {Section  8). 


List  of  Subjects 

24CFRPart2S0 

Low  and  moderate-income  housing. 
Mortgage  inaurance. 

24  CFR  Part  698 

Grant  programs— housing  and 
community  develofnneot.  Lead 
poisoning.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 


Accordingb^.  for  reasons  sMed  in  die 
preamble,  part  260  of  chapter  fl  and  part 
888  of  chapter  VIll  of  tide  24  of  the  Code 
of  Federal  Regniafions  wmild  be 
amended  as  follows: 

1.  Part  290  would  be  revised,  to'read 
as  follows: 
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PART  2t8-4IANA0EliEtlT  AND 
DISPOSITION  OF  HtlI>OWIi^ 
MULTIFAIMLY  PROJECTS  AND 
CERTAIN  MULTIFAIIILY  PROJECTS 
SUBJECT  TO  HUDJIELD  MORTGAGES 

Subpart  A— Ganaral  ProvIslona  , 

Sec. 

Z90.1  Api^loability. 

290J  Dafiaitions. 

2905  Management  and  diapositioo  putpoae 
andgoala. 

2907  Displacement,  relocation,  and 
acquisition. 

290.11  Waivers. 

Subpart  B— Managawant  Prpvtalona 

290.51  Management 
290.53  Occupancy. 

290.55  Rental  rates  during  ownership  by 
HUD. 

S«d»partC--OtapoalMowPrortatona 

290100  Foreclosure  notice. 

290.102  Notices  for  HUD-owned  rental 
boosing  protects. 

290103  Factors  considered  in  determining  the 
terau  and  conditions  in  foreclosures  and 
dispositions. 

290104  Methods  of  disposhioa. 

290105  Maimer  of  disposition  and  terms  and 
conditions  of  sale. 

290.107  Analysis,  recommendation,  and 
determination  for  foredosure  sales  and 
sales  of  HUD-owned  protects. 

290.109  Right  of  first  refusal  to  local 

government  and  State  bousing  finance 
agency. 

290111  Occupancy  in  protects  acquired  from 
HUD. 

Authority:  12  U.SXL  ITOlx-ll.  170U-12. 
1713, 1715b.  1715z-lb;  42  U.S.C,  3535(d), 

Subpart  A— General  ProvMont 

SlMil  ApplicabWy. 

This  part  applies  to  HUD-owned 
multifamily  housing  protects  and  to 
rental  housing  prote^  toat  are  aubject 
to  mortgages  held  by  HUD  that  are 
either  delinquent  u^er  workout 
agreements,  or  being  foredosed  by 
HUD.  Specific  proviskHis,  as  noted  in 
tha  rule  text  apply  only  to  “rental 
housing  protects'*  as  defined  in  §  290,3, 
including  a  HUD-owned  rental  housing 
project 

8290.3  OefbiMom. 

Cooperative  means  a  nonprofit 
limited  equity,  consumer,  mutual 
housing  assodation. 

Displacemmtt  means  the  permanent 
and  invdnntary  move  from  the  real 
property,  or  toe  permanent  and 
involuntary  move  of  personal  property 
from  the  real  property,  of  aiqr  person 
(family,  individual,  business,  or 
nonpc^t  organization)  as  a  direct  result 
of  acquisitom.  rehabilitation,  or 
demolition  for  a  federally  assisted 
project 


Eligibh  tetxaU  means  a  tenant  (1) 
who  is  a  km-  or  moderate-income 
family,  or  (2)  etoo  is  or  (immediately 
prior  to  HUD'S  acquisition  of  the  projed) 
was  receivfog  HUD  rental  assistance 
under  section  23  (as  in  effect  prior  to 
January  t,  1975),  section  6,  Rcmt 
Supplemeiti.  or  Rental  Assistance 
Payments. 

Formerly  subeidized  rental  hoasing 
project  means  a  HUD-owned  rental 
housing  project  that  was  a  subsidized 
rental  housmg  project  immediately 
before  HUD  acquit  the  project  If 
HUD  has  acquired  the  project  more  titan 
once,  its  statiu  as  a  subsidized  rental 
housing  project  is  detmmined  as  of 
HUD'S  most  recent  aoquisitioa. 

Formerly  unsubeidized  rental  housing 
project  meaiu  a  HUD-owned  rental 
housing  project  timt  was  not  a 
subsidte^  rmtal  bousing  projed 
immediatdy  before  HUD  acquired  the 
project  If  HUD  has  acquired  the  project 
more  than  once,  its  status  as  an 
unsubsidized  rental  IxMising  projed  is 
determined  as  of  HUD'S  most  recent 
acquisition. 

HUD-owned  project  meaiu  a 
multifamily  project  that  has  been 
acquired  by 

Low-  and  moderate-income  person 
means  a  pouon  or  family  whoM  annual 
income  does  not  exceed  80  percent  of 
the  median  income  for  the  area,  as 
determined  by  HUD  with  adjustment  for 
smaller  and  larger  families,  except  that 
HUD  may  establish  income  Umits  higher 
or  low^  than  80  percent  of  the  median 
for  the  area  on  the  basis  of  its  finding 
that  such  variations  are  necessary 
because  of  the  prevailing  levels  of 
construction  costs,  unusually  hi^  or 
low  family  incomes,  or  other  factors. 

Multifamily  project  mems  a  project 
consisting  of  five  or  more  units  that  has 
or  had  a  mortgage  (even  if  subordinate 
to  other  mortgages)  insured  under  the 
Nationcd  Housing  Ad  (other  than  under 
section  220(dH3)(A))  or  is  or  was  subjed 
to  a  loan  uiUot  sedion  202  of  the 
Housing  Act  of  19S9  or  section  312  of  the 
Housing  Act  of  1964.  The  term  also 
includes  a  mamifoctured  home  court  or 
park,  hospitat  intermediate  care  fadlity, 
nursing  home,  group  practice  fadlity,  or 
board  and  care  fadlity  tiut  has  or  had  a 
mortgage  insured,  or  is  or  was  subject  to 
a  loan  under,  tiiese  autiiorities. 

Nonprof  it  organization  means  a 
corporatira  or  association  organized  for 
putpoees  other  than  making  a  profit  or 
gain  for  itselt 

Rental  housing  project  taesmz  a 
multifamily  projed  other  than  a 
multifamily  projed  that  is  a  hoapital, 
intermediate  care  facility,  nursi^  home, 
group  practice  facility,  or  board  and 
care  home.  A  retirement  service  center 


is  a  “rental  housing  project.“  A 
mamdactiired  hmne  court  or  park  it  a 
“rental  housing  project”  Purmennore, 
the  unit  preearvation  goal  set  forth  in 
8  290.S(a)  of  tills  part  shall  be  applicable 
if  HUD  forecloses  on  or  acquires  five  or 
more  manufsctmed  homes  as  part  of  its 
foreclosure  of  tiie  mortgage  on  the 
project  Vacant  land  is  not  a  *Yentai 
housing  project,”  regardless  of  which 
mortgage  insurance  program  or  loan 
program  it  was  financed  under.  In 
addition,  eligible  property  covered  by  a 
horaeownership  program  approved 
under  the  Homeownership  and 
-Opportunity  for  People  Everywhere 
(“HCM^”)  program  is  not  a  rental 
housing  projed. 

Subsidize  rental  housing  project 
means  a  rental  housing  project  in  which 
tenants  are  receiving  toe  benefits  of  any 
of  the  following  programs: 

(1)  Below  market  interest  mortgage 
under  section  221(d)(3)  of  the  National 
Housing  Act, 

(2)  Interest  reduction  payments  made 
in  connection  with  a  mortgage  insured 
under  section  236  of  the  National 
Housing  Act 

(3)  Rent  supplement  assistance 
payments  undw  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965; 

(4)  Direct  loans  at  below  market 
interest  rates  made  under  section  202  of 
the  Housing  Act  of  1958.  sections  401 
and  404(bK3)  of  the  Housing  Ad  of  195a 
section  312  of  the  Housing  Act  of  1964: 

(5)  Housing  assistance  payments 
undw  section  23  of  the  United  States 
Housing  Act  of  1937  in  effect  before 
January  1. 1975.  or  section  8  of  the 
United  States  Housing  Act  of  1937,  if 
more  toan  50  percent  of  the  units  in  the 
project  are  receiving  such  assistance. 
Housing  assistance  payments  under  the 
Section  8  Cmiificate  program,  24  CFR 
part  882,  subparts  A  B,  C,  and  F,  and  the 
Section  6  Housing  Voucher  program,  24 
CFR  part  887,  are  excluded  in 
determining  whether  a  project  is  a 
subsidized  rentd  housing  project. 

URA  means  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C  4601-4855). 

8290J  MeneQeaMnt  end  cHepoeltioii 
purpoeeandfoale. 

(a)  Purpose  and  goals.  The  purpose  of 
this  part  is  to  manage  and  dispose  of 
HUD-owned  multifamily  projects,  and 
rental  housing  projects  subject  to  HUD- 
held  mortgages  toat  are  eith^ 
delinquent,  under  workout  agreements, 
or  be^  foredosed  by  HUD,  in  a 
maimer  that  Is  consistent  with  the 
National  Housing  Act,  section  203  of  tiie 
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Housing  and  Community  Development 
amendments  of  1978.  and  other  relevant 
statutes,  and  that  will,  in  the  least  costly 
fashion  among  other  reasonable 
alternatives  available,  further  the  goals 
of: 

(1)  Preserving  so  that  they  are 
available  to  and  affordable  by  low-  and 
moderate-income  persons: 

(1)  In  subsidized  and  formerly 
subsidized  rental  housing  projects,  all 
units: 

(ii)  In  HUD-owned  formerly 
unsubsidized  rental  housing  projects,  at 
least  the  units  that  are  occupied  by  low- 
and  moderate-income  persons; 

(iii) 'Ih  unsubsidized  rental  housing 
projects  subject  to  HUD-held  mortgages 
that  are  either  delinquent,  under 
workout  agreements,  or  being  foreclosed 
by  HUD.  at  least  the  greater  of  the 
number  of  units  occupied  by  low-  and 
moderate-income  persons  on  the  date  of 
assignment  or  foreclosure; 

(2)  Preserving  and  revitalizing 
residential  neighborhoods; 

(3)  Maintaining  the  existing  housing 
stock  in  a  decent,  safe,  and  sanitary 
condition; 

(4)  Minimizing  the  involuntary 
displacement  of  tenants; 

(5)  Minimizing  the  ne^  to  demolish  ' 
multifamily  projects;  and 

(6)  Maintaining  the  rente!  housing 
project  for  the  purpose  of  providing 
rental  or  cooperative  housing. 

(b)  Competing  goals.  In  determining 
the  manner  by  which  a  project  shall  be 
managed  and  disposed  of,  HUD  may 
balance  competing  goals  relating  to 
individual  projects  in  a  manner  that  will 
further  the  achievement  of  the  overall 
purpose  of  this  part.  ’ 

S  290.7  Displaceine^  relocation,  and 
acquisition. 

(a)  Scope  of  section.  This  section 
applies  to  all  HUD-owned  multifamily 
projects  {uid  all  rental  housing  projects 
subject  to  HUD-held  mortgages  that  are 
either  delinquent,  under  workout 
agreements,  or  in  foreclosure  by  HUD. 
When  HUD  is  not  the  mortgagee-in- 
possession^or  owner,  HUD  will  require 
the  owner  of  the  project  to  comply. with 
this  section. 

(b)  Minimizing  displacement. 
Consistent  with  the.other  goals  and 
objectives  of  this  part,  all  reasonable 
steps  shall  be  taken  to  minimize  the 
displacement  of  persons  (families, 
individuals,  businesses,  and  nonprofit 
organizations)  for  a  project  covered  by 
this  part.  If  displacement  or  temporary 
relocation  will  occur  in  connection  with 
the  disposition  of  a  project,  HUD  may 
require  the  purchaser  of  the  project  to 
provide  aMistance  in  accordance  with 
this  section. 


(c)  Relocation  assistance  at  non-URA 
levels.  Whenever  the  displacement  of  a 
residential  tenant  (family  or  individual) 
occurs  in  connection  with  the 
management  or  disposition  of  a 
multifamily  project,  but  is  not  subject  to 
paragraph  (d)  of  this  section  {e.g.,  occurs 
as  a  direct  result  of  HUD  repair  or 
demolition  of  all  or  a  part  of  a  HUD- 
owned  multifamily  project  or  as  a  direct 
result  of  the  foreclosure  of  a  HUD-held 
mortgage  on  a  rental  housing  project  or 
sale  of  a  HUD-owned  project  without 
Federal  Hnancial  assistance),  the 
displaced  tenant  shall  be  eligible  for  the 
following  relocation  assistance: 

(1)  Advance  written  notice  of  the 
expected  displacement.  The  notice  shall 
be  provided  as  soon  as  feasible, 
describe  the  assistance  and  the 
procedures  for  obtaining  the  assistance, 
and  contain  the  name,  address  and 
phone  number  of  an  official  responsible 
for  providing  the  assistance: 

(2)  Other  advisory  services,  as 
appropriate,  including  counseling, 
referrals  to  suitable,  decent,  safe,  and 
sanitary  replacement  housing,  and  fair 
housing-related  advisory  services; 

(3)  Payment  for  actual  reasonable 
moving  expenses,  as  determined  by 
HUD; 

(4)  For  displaced  eligible  families  and 
individuals — 

(1)  The  opportunity  to  relocate  to  a  ’ 
suitable,  decent,  safe,  and  sanitary 
dwelling  unit  in  a  HUD-owned 
multifa^y  project,  in  a  public  housing 
project,  or  in  another  HUD  subsidized 
rental  housing  project,  or 

(ii)  Assistance  under  the  Section  8 
Certificate  program  (see 
S  882.209(a)(4)(ii)(B)  of  this  title)  or  the 
Housing  Voucher  program  (see 
§  887.155(c)  of  this  title),  if  the 
assistance  is  available:  and 

(5)  Such  other  Federal,  State  or  local 
assistance  as  may  be  available. 

(d)  Relocation  assistance  at  URA 
levels — (1)  General.  Whenever 
assistance  under  24  CFR  part  886, 
subpart  C  (or  other  Federal  Hnancial 
assistance,  as  defined  in  49  CFR  24.2{j)) 
is  provided  in  connection  with  the 
purchase  by  a  third  party  of  a 
multifamily  property,  any  resulting 
displacement  is  paragraph  (d)  of  this 
section.  A  displaced  person  (defined  in 
paragraph  (d)(3)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(URA)  (42  U.8.C.  4601-4656)  and 
implementing  regulations  at  49  CFR  part 
24. 

(2)  Definition  of  “initiation  of 
negotiations”.  For  purposes  of 


determining  the  method  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation,  demolition,  or 
acquisition  of  the  real  property,  the  term 
“initiation  of  negotiations”  means  the 
transfer  of  title  to  the  purchaser. 

(3)  Definition  of  displaced  person,  (i) 
The  term  “displaced  person”  means  any 
person  (family,  individual,  business,  or 
nonprofit  organization)  that  moves  from 
the  real  property,  or  moves  personal 
property  from  the  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation  or  demolition 
for  a  federally  assisted  project.  This 
includes  any  permanent,  involuntary 
move  Horn  the  real  property,  including 
any  permanent  move  that  is  made: 

(A)  After  notice  by  the  purchaser  to 
move  permanently  from  the  property,  if 
the  move  occurs  on  or  after  the  date  of 
the  transfer  of  title  to  the  purchaser,  or 

(B)  By  a  tenant-occupant  of  a  dwelling 
unit,  if  any  one  of  the  following  three 
situations  occurs: 

(7)  The  tenant  moves  after  the  transfer 
of  title  to  the  purchaser  and  the  move 
occurs  before  the  tenant  is  provided 
notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions. 
Such  terms  and  conditions  shall  include 
a  monthly  rent,  including  estimated 
average  monthly  utility  costs,  that  does 
not  exceed  the  greater  of  the  tenant’s 
mionthly  rent  before  transfer  of  title  to 
the  purchaser  and  estimated  average 
monthly  utility  costs,  or  thirty  percent  of 
gross  hpusehold  income:  or 

[2]  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/ complex,  and  either  The 
tenant  is  not  offered  payment  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the 
temporary  relocation,  or  other 
conditions  of  the  temporary  relocation 
are  not  reasonable;  or 

(d)  The  tenant  moves  fi'om  the 
building/ complex  permanently  after  he 
or  she  has  been  required  to  move  to 
another  unit  in  the  same  building/ 
complex,  and  either  the  tenant  is  not 
offered  reimbursement  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the  move,  or 
other  conditions  of  the  move  are  not 
reasonable. 

(ii)  A  person  does  not  qualify  as  a 
“displaced  person,”  however,  if: 

(A)  The  person  has  been  evicted  for  a 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
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applicable  Federal,  State,  or  local  law, 
or  other  good  cause,  and  HUD 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance: 

(B)  The  person  is  Ineligible  under  49 
CFR  24.2(g)(2);  or 

(C)  Hiro  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demolition 
for  an  assisted  profect 

(e)  Temporary  relocation  fURA  and 
non-URA  relocation  assistance). 
Residential  tenants,  who  will  not  be 
required  to  move  permanently,  but  who 
must  relocate  temporarily  (ag.,  to  permit 
property  repairs),  shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of'pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing  and 
any  increase  in  monthly  rent  or  utility 
costs.  The  party  responsible  for  this 
requirement  may,  at  its  optimi,  perform 
the  services  involved  in  tempor^ly 
relocating  the  tenants  or  pay  for  such 
services  directly;  and 

(2)  ApiHt>priate  advisory  services, 
induding  reasonable  advance  written 
notice  of,  the  date  and  approximate 
duration  of  the  temporary  relocation;  the 
suitable  decent,  safe,  and  sanitary 
housing  to  be  made  available  for  the 
temporary  period;  the  terms  and 
conditions  under  which  the  tenant  may 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the 
building/complex  following  completion 
of  the  repairs;  and  the  right  to  fmancial 
assistant  provided  under  paragraph 
(e)(1)  of  this  section. 

(f)  Appeals.  If  a  person  disagrees  with 
a  purchaser's  determination  concerning 
the  person's  eligibility  for,  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  the  person  may  file  a 
written  app^  of  that  determination 
with  the  owner  or  purchaser.  A  pers(Mi 
who  is  dissatisfied  with  the  purchaser's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  decision  to  the  HUD  Field  Office 
responsible  for  administering  the  URA 
in  die  area. 

$290.11  Waivers. 

Upon  completion  of  a  determination 
and  finding  of  good  cause,  the  Assistant 
Secretary  for  Housing  nmy  waive  any 
provision  of  this  part  in  any  particular 
case  subject  only  to  statutory 
limitations.  Each  waiver  must  be  in 
writing,  and  must  be  supported  by 
documentadon  of  the  facts  and  reasons 
which  formed  the  basis  for  the  waiver. 
HUD  will  publish  a  Federal  Register 
notice  informing  the  public  of  all 


waivers  granted  under  this  section  and 
containing  all  relevant  information 
concerning  the  waiver. 

Subpait  B--IIUmag9in9nt  Provisions 

$290.S1  Managmsnt 

(a)  (1)  With  respect  to  any  HUD- 
owned  rental  housing  project  and  any 
rental  housing  project  where  HUD  is 
mortgagee-in-possession.  HUD  shall 
manage  die  project  in  accordance  with 
the  requirements  of  paragraph  (a)(3)  of 
this  section. 

(2)  With  respect  to  any  rental  housing 
project  subject  to  a  HUD-held  mortgage 
that  is  either  delinquent,  under  a 
workout  agreement  or  being  foreclosed 
by  HUD,  but  HUD  is  not  mortgagee-in¬ 
possession,  the  owner  shall  manage  the 
project  in  accordance  with  the 
requirements  of  paragraph  (a)(3)  of  this 
section. 

(3)  HUD  or  the  owner,  as  appropriate, 
shall  in  the  least  cosdy  fashion  among 
reasonable  alternatives  available: 

(i)  To  the  greatest  extent  possible, 
provide  the  level  of  services  necessary 
to  maintain  occupied  housing  in  decent 
safe,  and  sanitary  condition; 

(ii)  Minimize  the  involuntary 
displacement  of  tenants  to  the  greatest 
extent  possible,  consistent  with  sound 
management  practices; 

(iii)  Maintain  all  vacant  buildings  and 
land  in  a  way  that  eliminates  health  and 
safety  hazards  to  the  public  and  ensures 
the  proper  security  of  the  property, 

(iv)  To  the  greatest  extent  possible, 
maintain  full  occupancy; 

(v)  Maintain  all  such  {Mojects  for 
purposes  of  providing  rental  or 
cooperative  housing  for  the  longest 
feasible  period  (for  projects  being  sold 
at  foreclosure  sales  or  HUD-owned 
property  sales,  this  period  generally 
shall  be  20  years);  and 

(vi)  Respond  to  the  needs  of  the 
tenants  and  work  cooperatively  with 
resident  organizations. 

(b)  (1)  HUD,  in  accordance  with  the 
Federal  Acquisition  Regulations,  48  CFR 
chapter  1  and  the  HUD  Acquisition 
Regulations,  48  CFR  chapter  24,  may 
contract  for  management  services  for  a 
HUD-owned  multifamily  project  or  a 
rental  housing  project  where  HUD  is 
mortgagee-in-possession  with  a  manager 
determined  by  HUD  to  be  capable  of 
implementing  a  sound  financial  and 
physical  management  program: 
responding, to  ffi’e  needs  of  tenants  and 
’working  cooperatively  with  resident 
organizations;  providing  adequate 
organizational,  stafi,  and  othu 
resources  to  implement  a  management 
program  determined  by  HUD*,  aj^ 
meeting  such  other  requirements  as 


HUD  may  determine  to  be  necessary  or 
appropriate. 

(2)  With  respect  to  a  rental  bousing 
proj^  subject  to  a  mortgage  that  is 
either  delinquent,  under  a  woriunit 
agreement,  or  being  foreclosed  by  HUD. 
but  for  which  HUD  is  not  mortgagee-in¬ 
possession,  HUD  may  require  the  owner 
to  contract  for  management  services 
with  a  manager  determined  by  HUD  to 
be  capable  implementing  a  sound 
financial  and  {diysical  management 
program;  responding  to  the  needs  of 
tenants  and  woridng  coopmatively  with 
resident  organizations;  providing 
adequate  organizational  staff,  and  otiier 
resources  to  implement  a  management 
program  acceptable  to  HUD;  and 
meeting  sudi  other  requirements  as 
HUD  may  determine  to  be  necessary  or 
appropriate. 

(c)  Projects  shall  be  managed  in 
accordance  with  tire  management 
objectives  contained  in  paragraph  (a)(3) 
this  section,  the  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  at  24  CFR  part 
100,  which  prohibit  discrimination  in  the 
sale  or  ren^  of  housing  and  in  related 
transactions  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status;  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 

794)  and  implementing  regulations  at  24 
CFR  part  8,  which  prohibit 
discrimination  against  handicapped 
individuals:  and  Executive  Order  11063, 
as  amended  by  Executive  Order  12259  (3 
CFR,  1958-1963  Comp.,  p.  652  and  3  CFR, 
1980  Comp^  p.  307)  (Equal  Opportunity 
in  Housing)  and  implementing 
regulations  at  24  CTO  part  107. 

(d)  HUD  shall  conduct  outreach 
efforts  to  minority-owned  and  female- 
owned  businesses  to  become  managers 
of  the  projects  covered  by  this  section, 
in  accordance  with  Executive  Order 
11625,  as  amended  by  Executive  Order 
12007  (3  CFR,  1971-1975  Comp.  p.  816 
and  3  CFR,  1977  Comp.,  p,  39  (Minority 
Business  Enterprises).  Executive  Order 
12432  (3  CFR,  1983  Comp^  P- 198) 
(Minority  Business  Enterprise 
Development),  and  Executive  Order 
12138  (3  CFR.  1979  Comp.,  p.  393) 
(National  Women's  Business  Enterprise 
Policy), 

$  290.53  Occupancy. 

(a)  HUD-owned  multi  family  project  or 
'project  where  HUD  is  mortgagee-in- 
' possession.  Except  as  provided  in 
paragraph  (b)  of  this  section,  occupancy 
in  a  HUD-<ywned  multifamily  project  or 
in  a  rental  housing  project  where  HUD 
is  mortgagee-in-possession  shall  be 
available  on  a  basis  that  is  comparable 
to  the  occupancy  requirements  that 
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applied  to  the  project  immediately 
before  HUD  acquired  the  project  or 
became  mortgagee-in-poasession,  except 
that  preference  shall  be  given  to  tenants 
of  other  HUD-owned  multifamily 
projects  who  are  eligible  for  assistance 
in  accordance  with  S  290.7  of  this  part. 

(b)  Formerly  unsubsidized  project  In 
a  formerly  unsubsidized  project  at  least 
the  number  of  units  that  received  rental 
assistance  before  acquisition  by  HUD 
shall  be  rented  to  eligible  tenants. 

(c)  Evictions.  Eviction  from  a  HUD- 
owned  multifamily  project  is  governed 
by  24  CFR  part  247,  subpart  B. 

(d)  Threat  to  health  and  safety. 
Whenever  HUD  determines  that  there  is 
an  immediate  threat  to  the  health  and 
safety  of  the  tenants,  HUD  may  require 
the  tenunts  to  vacate  the  premises  and 
shall  provide  temporary  relocation 
beneflts  as  provided  in  S  290.7  of  this 
part  to  tenants  required  to  vacate  the 
premises. 

S  290..55  Rental  rates  during  ownership  by 
HUO. 

(a)  Determining  a  schedule  of 
maximum  rental  rates.  As  soon  as 
practicable,  but  no  later  than  30  days 
after  HUD  assumes  management 
responsibihty,  HUD  shall  establish  a 
schedule  of  maximum  rental  rates  for 
each  unit  in  a  HUD-owned  multifamily 
project  that  is  comparable  to  the  rates 
charged  in  similar  multifamily  projects, 
based  on  unit  size,  location,  condition, 
services,  and  amenities  provided,  and  is 
conducive  to  attracting  high  occupancy 
without  impacting  adversely  on  the 
viability  of  other  multifamily  projects 
and  odier  housing  projects  in  the  area. 
HUD  shall  review  and  update  the 
maximum  rental  rate  schedule 
periodically  to  maintain  current 
comparability. 

(b)  Rents  in  projects  acquired  on  or 
after  September  19, 1968.  Except  as 
modified  by  this  section,  HUD  shall  set 
rents  in  a  multifamily  pix^ect  acquired 
by  HUD  on  or  after  September  19, 1988, 
as  if  the  rent  setting  requirements  that 
governed  rents  before  the  project  was 
acquired  still  applied. 

(1)  For  families  residing  in  a 
subsidized  project  when  HUD  becomes 
mortgagee  in  possession  or  when  HUD 
acquires  the  project^  as  appropriate, 
Hiro  shall  request  an  income 
certification  from  each  family.  This 
certification  shall  be  conducted  as  soon 
as  practicable  after  HUD  becomes  the 
owner  or  mortgagee-in-possession, 
unless  the  family’s  income  has  been 
examined  by  the  owner  or  by  HUD  not 
more  than  four  months  before  such 
action.  If  a  tenant  does  not  certify 
income  as  required  by  this  paragraph 
(b)(1),  the  tenant  must  pay  the  unit  rent 


as  determined  under  paragraph  (a)  of 
this  section. 

(2)  (i)  For  families  applying  for 
admission  to  subsidized  or  formerly 
subsidized  project,  HUD  shall  request 
an  income  certification  fi'om  each  family 
(and,  thereafter,  at  each  annual 
recertification)  to  determine  the  family's 
eligibility  for  a  subsidized  rent,  and  (if 
the  rent  is  based  on  a  percentage  of 
adjusted  income)  the  family’s  subsidized 
rent,  in  accordance  with  part  813  of  this 
title.  This  information  is  also  used  in 
HUD’s  foreclosure  or  disposition 
analysis. 

(ii)  For  families  applying  for 
admission  to  an  unsubsidized  or 
formeriy  unsubsidized  project,  HUD 
shall  request  sufficient  information  for 
income  verification  to  determine  the 
family’s  ability  to  pay  the  unit  rent  If 
necessary  for  use  in  HUD’s  foreclosure 
or  disposition  analysis,  HUD  may 
request  an  income  certification  from 
families  who  are  not  paying  a 
subsidized  rent. 

(3)  HUD  shall  determine  rent  for  a 
unit  in  a  multifamily  project  that  at  the 
time  of  acquisition  by  HUD,  had  a 
market-based  rent  from  the  schedule  of 
maximum  established  under  paragraph 
(a)  of  this  section.  HUD,  however,  may 
set  a  lower  rent  if  necessary  or  desirable 
to  maintain  the  existing  economic  mix  in 
the  project,  prevent  undesirable 
turnover,  or  increase  occupancy. 

(c)  Rents  in  projects  acquired  before 
September  19, 1988.  Each  tenant  (other 
than  an  ehgible  tenant  in  a  formerly 
subsidized  project)  in  a  HUD-owned 
multifamily  project  acquired  by  HUD 
before  September  19, 1988,  shall  be 
charged  a  rent  based  on  the  schedule  of 
maximum  rents  established  under 
paragraph  (a)  of  this  section.  HUD, 
however,  may  set  a  lower  rent,  if  it 
determines  that  a  lower  rent  is 
necessary  or  desirable  to  maintain  the 
existing  economic  mix  in  the  project, 
prevent  undesirable  turnover,  or 
increase  occupancy.  Each  eligible  tenant 
in  a  formerly  subsidized  project 
acquired  by  HUD  before  September  18, 
19^  shall  be  chaiged  the  lesser  of  an 
amount  equal  to  the  tenant  rent  that 
would  be  payable  by  the  eligible  tenant 
under  part  813  of  this  title,  or  the  rent 
established  for  the  unit  under  paragraph 
(a)  of  this  section. 

(d)  Utility  allowance.  For  a  tenant  in  a 
HUD-owned  rental  housing  project,  or 
project  where  HUD  is  mbrtgagee-in- 
possession,  whose  rent  is  based  on  a 
percentage  of  adjusted  income,  if  the 
cost  of  utilities  (except  telephone)  and 
other  housing  services  for  the  unit  is  the 
responsibility  of  the  tenant  to  pay 
directly  to  the  provider  of  the  utility  or 
service,  HUD  shall  deduct  fi:x)m  the  rent 


to  be  paid  by  the  tenant  to  HUD  a  utility 
allowance,  whidi  is  an  amount  equal  to 
HUD’s  estimate  of  the  mondily  costs  of 
a  reasonable  consumption  of  the  utilities 
and  other  services  for  the  unit  for  an 
energy-conservative  household  of 
modest  circumstances  consistent  with 
the  requirement  of  a  safe,  sanitary,  and 
healthful  living  environment.  If  the 
utility  allowance  exceeds  the  percentage 
of  the  tenant’s  adjusted  income  payable 
as  rent,  HUD  will  pay  the  difference 
between  the  amount  payable  as  rent 
and  the  utility  allowance  to  the  tenant 
or.  with  the  consent  of  the  tenant  and 
the  utility  company,  either  jointly  to  the 
tenant  and  the  utility  company  or 
directly  to  the  utility  company. 

(e)  Notice  of  rent  changes.  Whenever 
HUD  proposes  an  increase  in  rents  in  a 
HUD-owned  multifamily  project  or 
project  where  HUD  is  mortgagee-in- 
possession,  HUD  shall  provide  tenants 
30  days  notice  of  the  proposed  changes 
and  an  opporbmity  to  review  and 
comment  on  the  new  rent  and 
supporting  documentation.  After  HUD 
considers  the  tenants’  comments  and 
has  made  a  decision  with  respect  to  its 
proposed  rent  change,  HUD  shall  notify 
the  tenants  of  its  decision,  with  the 
reasons  for  the  decision.  A  tenant  in 
occupancy  before  the  effective  date  of 
any  revised  rental  rate  must  be  given  30 
days  notice  of  the  revised  rate,  and  any 
change  in  the  tenant’s  rent  is  subject  to 
the  terms  of  an  existing  lease.  Notices  to 
each  tenant  must  be  personally 
delivered  or  sent  by  first  class  mail. 
General  notices  to  all  tenants  must  be 
posted  in  the  project  office  and  in 
appropriate  conspicuous  locations- 
around  the  project. 

(f)  Disclosure  and  verification  of 
Social  Security  Numbers.  Any 
certifications  or  reexaminations  of  the 
income  of  tenants  or  protective  tenants 
in  connection  with  tenancy  under  this 
section  are  subject  to  the  requirements 
for  the  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided  by 
part  200,  subpart  T,  of  this  titie. 

(g)  Signing  of  consent  forms  for 
income  verification.  Any  certifications 
or  reexaminations  of  the  income  of 
tenants  or  prospective  tenants  in 
connection  with  tenancy  under  this 
section  are  subject  to  the  requirements 
for  the  signing  and  submitting  or  consent 
forms  for  the  obtaining  of  wage  and 
claim  iifformation  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  part  200,  subpart  V.  of  this 
title. 
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Subpart  C — Disposition  Provisions 

§  290.100  Foreciosure  notice. 

(a)  Content  of  notice.  HUD  shall  issue 
a  notice  to  each  tenant  of  the  general 
terms  and  conditions  that  HUD  proposes 
to  impose  on  a  purchaser  other  than 
HUD  concerning  the  sale  and  future  use 
and  operation  of  a  rental  housing  project 
through  the  foreclosure  of  a  HUD-held 
mortgage  on  the  project.  The  notice  shall 
contain  an  invitation  to  tenants  to 
submit  written  comments  thereon  during 
a  period  of  not  less  than  30  days 
following  the  date  of  the  notice.  The 
notice  shall  state: 

(1)  HUD’s  interest  in  learning  of 
tenant  plans  and  capacity  for  &e 
acquisition  of  the  project  for  use  as 
rental  or  cooperative  housing; 

(2)  In  brief,  the  proposed  manner  of 
disposition  of  the  project,  including 
general  conditions  upon  the  sale,  length 
of  restrictions,  or  future  use  and 
operation  of  the  project  as  may  be 
required,  and  the  general  extent  of  any 
repairs  that  may  be  required  to  be 
performed  by  a  purchaser  other  than 
HUD  after  disposition; 

(3)  The  extent  to  which,  and  the 
eligibility  requirements  for,  rental 
assistance  that  may  be  provided; 

(4)  The  extent  to  which,  and  the 
eligibility  requirements,  for  temporary 
relocation  or  displacement  if  it  is 
anticipated  as  a  result  of  repairs  or  the 
proposed  disposition,  including  any 
anticipated  conversion  of  use,  the  nature 
of  temporary  relocation  or  displacement 
assistance  to  be  provided  under  §  290.7 
of  thi^art; 

(5)  That  HUD’s  final  determination  of 
the  terms  and  conditions  to  be  imposed 
on  the  foreclosure  of  HUD-held 
mortgage  will  not  be  made  until  after 
HUD  considers  the  comments  received 
from  tenants  within  the  specified  . 
conunent  period. 

(b)  Delivering  or  mailing  notices  to 
tenants.  The  notice  required  to  be  issued 
to  tenants  under  paragraph  (a)  of  this 
section  must  be  delivered  to  each  unit  in 
the  project,  or  sent  to  each  unit  by  fu'st 
class  mail.  Where  HUD  is  mortgagee-in¬ 
possession  of  a  project,  the  notice  also 
must  be  posted  in  the  project  office. 

§  290.102  Notices  for  HUD-owned  rental 
housing  projects. 

(a)  Required  notices.  (1)  If  HUD 
develops  a  disposition  recommendation 
within  30  days  after  acquiring  a  rental  > 
housing  project;  it  shall  issue  to  tenants  ' 
only  the  notice  of  disposition  ' 
recommendation  set  forth  in  paragraph 
(d)  of  this  section; 

(2)  If  HUD  develops  a  disposition 
recommendation  after  30  days  of 
acquiring  a  rental  housing  project,  it 


shall  issue  to  tenants  both  the 
predisposition  recommendation  notice 
specified  by  paragraph  (b)  of  this 
section,  and  the  notice  of  disposition 
recommendation  specified  by  paragraph 
(d)  of  this  section.  In  addition,  HUD 
shall  issue  to  State  and  local 
government  agencies  the  notice  set  forth 
in  paragraph  (c)  of  this  section. 

(b)  Pre-disposition  recommendation 
notice.  Where  required  by  paragraph 
(aK2)  of  this  section,  HUD  shall  issue  to 
tenants  a  pre-disposition 
recommendation  notice  stating  that: 

(1)  HUD  owns  the  project; 

(21  HUD  is  developing  its  disposition 
plan;  that  HUD  normally  seeks  to  sell 
HUD-owned  projects  as  rapidly  as 
possible  and  will  require  the  purchaser 
to  undertake  any  needed  repairs  not 
completed  by  HUD;  and  that  during 
HUD's  ownership  or  during  its  status  as 
mortgagee-in-possession,  HUD  will,  to 
the  extent  feasible,  assure  that  the 
project  is  maintained  in  a  decent,  safe, 
and  sanitary  condition  pursuant  to 
standards  established  by  HUD; 

(3)  If  HUD  sells  the  project  with  a 
project-based  subsidy,  tenants  who  do 
not  qualify  for  the  subsidy  will  not  be 
required  to  move  due  to  the  imposition 
of  subsidy; 

(4)  If  it  appears  that  tenants  may  be 
temporarily  relocated  or  permanently 
displaced  by  the  management  or 
disposition  of  the  project,  an 
explanation  of  the  temporary  relocation 
and  displacement  benefits  that  w'ill  be 
available;  and 

(5)  Tenants  are  invited  to  submit 
proposals  to  HUD  [e.g.,  expressions  of 
interest  to  convert  the  project  to  a 
cooperative  or  other  form  of  resident- 
controlled  ownership,  or  other  resident 
initiative),  comments,  and  facts,  which 
will  be  considered  by  HUD  in  making  its 
property  disposition  determination;  the 
length  of  time  within  which  tenants  may 
submit  such  proposals,  which  shall  be  at 
least  30  days  following  the  date  of 
HUD’s  notice;  and  that  tenants  may 
submit  proposals  to  HUD  at  any  time 
during  the  specified  time  period. 

(c)  Notice  to  State  and  local 
government  agencies.  The  notice  to 
State  and  local  government  agencies 
required  by  paragraph  (a)(2)  of  this 
section  shall  be  sent  to  such  agencies 
that  may  have  an  interest  in  acquiring 
the  rental  housing  project  The  notice 
shall  include  information  on  the 
availability  of  the  project  for  pmxiiase; 
request  the  State  and  local  government 
agencies  to  notify  nonprofit 
organizations  in  their  jurisdiction  that 
may  have  an  interest  in  acquiring  the 
rental  housing  project  to  submit  to  HUD 
any  comments  or  expressions  of  interest 
concerning  the  proposed  disposition; 


and  request  a  written  reply  within  30 
days. 

(d)  Notice  of  disposition 
recommendation.  'The  disposition 
recommendation  notice  required  by 
paragraphs  (a)  (1)  and  (2)  of  this  section 
shall  contain  an  invitation  to  tenants  to 
submit  written  comments  thereon  during 
a  period  of  not  less  than  30  days 
following  the  date  of  such  notice,  and 
shall  state: 

(1)  In  brief,  the  proposed  manner  of 
disposition  of  the  project,  including  such 
conditions  upon  the  sale  and  future  use 
and  operation  of  the  project  as  may  be 
contemplated  and  the  extent  of  any 
repairs  that  may  be  required  to  be 
performed  by  the  purchaser  after 
disposition; 

(2)  The  extent  to  which  rental 
assistance  may  be  provided  and  the 
eligibility  requirements  therefor; 

(3)  The  extent  to  which  temporary 
relocation  or  displacement  is 
anticipated  as  a  result  of  repairs  or  the 
proposed  disposition,  including  any 
anticipated  conversion  of  use,  the  nature 
of  temporary  relocation  or  permanent 
displacement  assistance  to  be  provided 
under  §  290.7  of  this  part,  and  the 
eligibility  requirements  therefor, 

(4)  That  the  full  disposition 
recommendation  and  analysis  and  other 
supporting  information  will  be  available 
for  inspection  and  copying  at  the  HUD 
field  office  and  for  inspection  at  the 
project  office;  and 

(5)  That  HUD’s  final  determination  of 
the  manner  by  which  the  project  is  to  be 
disposed  of  will  not  be  made  until  after 
HUD  considers  the  comments  received 
from  tenants,  and  from  State  and  local 
government  agencies  and  nonprofit 
entities  within  the  specified  comment 
period. 

(e)  Delivering  or  mailing  notices  to 
tenants.  Any  notice  required  to  be 
issued  to  tenants  under  this  section  must 
be  delivered  to  each  unit  in  the  project 
or  sent  to  each  unit  by  first  class  mail. 
'The  notice  also  must  be  posted  in  the 
project  office. 

(f)  Section  8  notice.  If  the  project  will 
be  sold  with  Section  8  assistance  under 
24  CFR  part  886,  subpart  C,  a  notice 
must  be  sent  to  the  local  government  in 
which  the  project  is  located  in 
accordance  with  24  CFR  886.306. 

$  290,103  Factors  considarwl  In 
detannining  tha  tarma  and  condittona  in 
foradoauraa  and  dispoallions.  ' 

In  determining  the  terms  and 
conditions  to  impose  on  the  foreclosure 
of  a  mortgage  or  the  disposition  of  a 
multifamily  project,  in  accordance  with 
$  290.5: 
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(a)  Multifamily  project  HUD  shall 
consider  with  respect  to  any  multifamily 
project: 

(1)  The  results  of  a  financial  analysis 
of  the  project  in  accordance  with 
procedures  established  by  the 
Department; 

(2)  The  results  of  a  physical  analysis 
of  the  project  in  accordance  with 
procedures  established  by  the 
Department; 

(3)  The  number  of  occupants  in  the 
multifamily  project  that  might  be 
temporarily  relocated  or  permanently 
displaced  as  a  result  of  the  manner  of 
disposition; 

(4)  Environmental  reviews  in 
accordance  with  HUD  requirements 
implementing  the  National 
Environmental  Policy  Act  of  1969  in  24 
CFR  part  50  and  the  other  statutes, 
executive  orders,  and  HUD  standards 
cited  in  §  50.4  of  this  title  that  apply  to 
the  disposition  of  the  project;  and 

(5)  For  buildings  located  within  a 
Special  Flood  Hazard  Area  (SFHA),  the 
estimated  cost  of  annual  flood  insurance 
coverage  reqiiired  by  section  102(a)  of 
the  Flood  Disaster  Protection  Act 
(FDPA),  which  is  a  condition  of  HUD 
approval  of  insured  financing  or  other 
financial  assistance.  HUD  also  may  not 
approve  insured  financing  for  a  building 
located  within  an  SFHA  if  the  property 
is  located  in  a  community  that  is 
suspended  for,  or  otherwise  not 
participating  in,  the  National  Flood 
insurance  program. 

(b)  Rental  housing  projects.  If  the 
multifamily  project  is  a  rental  housing 
project,  HUD  also  shall  consider  (among 
other  factors): 

(1)  Whether  the  project  is  a  subsidized 
or  formerly  subsidized  rental  housing 
project; 

(2)  The  occupancy  rate  and  income 
levels  of  the  occupants  of  the  rental 
housing  project  at  a  time  reasonably 
proximate  to  the  time  of  the  disposition 
analysis  and — 

(i)  For  a  rental  housing  project  subject 
to  a  HUD-held  mortgage  that  HUD  is 
foreclosing,  HUD  shall  consider  the 
number  of  low-  and  moderate-income 
persons  occupying  units  in  the  project  at 
the  date  of  assignment  or  the  date  of  the 
foreclosure  sale,  whichever  is  greater.  In 
the  event  there  is  no  information 
available  on  the  number  of  low-  and 
moderate-income  persons  occupying 
units  on  the  date  of  assignment,  then  the 
number  of  such  persons  on  the  date  of 
the  foreclosure  sale  will  be  considered; 
or 

(ii)  For  a  HUD-owned  rental  housing 
project,  the  number  of  low-  and 
mc^erate-income  persons  occupying 
imits  in  the  project  at  the  time  of  its 


acquisition  by  HUD  or  the  date  of  the 
sale,  whichever  is  greater, 

(3)  Characteristics,  including  rental 
levels,  of  comparable  housing; 

(4)  Feasibility  of  converting  the  rental 
housing  project  to  cooperative 
ownership,  including  the  degree  of 
interest  and  support  from  present 
residents; 

(5)  The  comments,  proposals,  and 
facts  submitted  by  the  residents;  and 

(6)  The  availability  of  Section  8 
assistance,  purchase  money  mortgage, 
or  other  financial  assistance  that  could 
be  used  in  the  disposition. 

§  290.104  Methods  of  disposition. 

(a)  Multifamily  Mortgage  Foreclosure 
Act  Foreclosure  sales  will  be 
conducted,  at  HUD’s  discretion,  in 
accordance  with  the  Multifamily 
Mortgage  Foreclosure  Act  or  oUier 
Federal  or  State  foreclosure  laws. 

(b)  Methods  of  disposition.  HUD  may 
dispose  of  a  HUD-owned  multifamily 
project  on  a  sealed  bid,  auction,  request 
for  proposals,  negotiated,  or  other  basis, 
on  such  terms  as  HUD  considers 
appropriate  to  furthering  the  purpose 
stated  in  §  290.5.  The  specific  methods 
of  disposition  include: 

(1)  Negotiated  sales.  A  negotiated  sale 
involves  the  disposition  of  a  project  to  a 
person  or  entity  without  a  public 
offering.  When  HUD  determines  that  a 
purchaser  can  demonstrate  the  capacity 
to  own  and  operate  a  project  in 
accordance  with  standards  set  by  HUD 
and  a  competitive  ofiering  will  not 
generate  offers  of  equal  merit  from 
qualified  purchasers,  HUD  may  approve 
a  negotiated  sale  to: 

(i)  A  resident  organization  wishing  to 
convert  the  project  to  a  nonprofit  or 
limited  equity  cooperative; 

(ii)  A  cooperative  [e.g.,  nonprofit 
limited  equity,  consumer  cooperative, 
mutual  housing  organization)  with 
demonstrated  experience  in  the 
operation  of  nonprofit  (and  preferably 
low-  to  moderate-income)  housing; 

(iii)  A  nonprofit  entity  that  will 
continue  to  operate  the  project  as  low- 
to  moderate-income  rental  housing  and 
whose  governing  board  is  composed  of 
project  residents; 

(iv)  A  State  or  local  governmental 
entity  with  the  demonstrated  capacity  to 
acquire,  manage,  and  maintain  the 
project  as  rental  or  cooperative  housing 
available  to  and  affordable  by  low-  to 
moderate-income  residents; 

(v)  A  State  or  local  governmental  or 
nonprofit  entity  with  the  demonstrated 
capacity  to  acquire,  manage,  and 
maintain  the  project  as  a  shelter  for  the 
homeless  or  other  public  purpose, 
generally  when  the  project  is  vacant  or 
has  minimal  occupancy  and  is  not 


needed  in  the  area  for  continued  use  as 
rental  housing  for  the  elderly  or  families;  » 
or  I 

(vi)  Other  nonprofit  organizations.  I 

(2)  Request  for  Proposals  (RFPs).  If 
HUD  determines  that  a  competitive 
disposition  process  is  appropriate,  but 

price  is  not  the  determining  criterion  for  j 
a  sale,  HUD  may  authorize  a  sale  ! 

through  a  Request  for  Proposals  when  | 

HUD  determines  that: 

(i)  A  cooperative  conversion  is  the 

best  future  use  for  the  project,  and  two 
or  more  nonprofit  entities  with 
demonstrated  successful  experience  in  I 

providing  affordable  rental  or  i 

cooperative  housing  are  or  may  be  i 

interested  in  acquiring  the  project  and 
converting  it  to  a  low-  and  moderate- 
income  cooperative  within  a  time  frame 
acceptable  to  HUD; 

(ii)  Two  or  more  nonprofit  entities 
with  demonstrated  successful 
experience  are  or  may  be  interested  in 
acquiring  the  project  and  maintaining  it 
as  rental  housing  affordable  by  low-  and 
moderate-income  families  for  a  period  of 
time  longer  than  20  years;  or 

(iii)  Such  other  circumstances 
approved  by  the  Assistant  Secretary  for 
Housing  or  designee. 

(3)  Competitive  sealed  bids.  A 
disposition  by  competitive  sealed  bid 
involves  a  public  offering  of  the  project, 
whereby  the  project  is  sold  to  the 
highest  bidder  who  also  meets  the 
qualifications  stated  in  the  bid  kit.  This 
process  may  be  used  where  the  terms 
and  conditions  of  sale  are  established 
by  HUD,  and  the  determining  factors  in 
the  selection  of  a  purchaser  are  price 
and  evidence  that  the  purchaser  can 
meet  HUD  standards. 

(4)  Auctions.  Projects  for  which  price 
is  the  determinative  factor  may  also  be 
sold  at  auction.  In  an  auction,  oral  bids 
are  soficited  and  bidders  must  meet 
qualifications  set  forth  by  HUD.  This 
process  may  be  used  where  the  terms 
and  conditions  of  sale  are  established 
by  HUD,  and  the  determining  factors  in 
the  selection  of  a  purchaser  are  price 
and  evidence  that  the  purchaser  can 
meet  HUD  standards. 

(C)  Equity  restrictions.  In  the  sale  of 
any  project  where  there  is  no 
competition  on  the  sales  price,  HUD  will 
impose  limitations  on  return  on  equity 
and  the  resale  or  refinancing  of  the 
project.  Such  limitations  shall  provide 
that,  during  the  p>eriod  of  emy  ^ 
affordability  restrictions  impmsed  as  a 
condition  of  the  sale,  HUD  shall  be 
entitled  to  receive  all  or  any  portion  of 
the  sales  or  refinancing  proceeds,  as 
determined  by  HUD  and  provided  for  in 
HUD’s  sales  documents. 
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§  290.105  Manner  of  disposition  and  terms 
and  conditions  of  sale. 

(a)  Disposition  objectives.  HUD  shall 
seek  to  dispose  of  all  projects  in  a 
manner  that  is  the  least  costly  among 
the  reasonable  alternatives  available  to 
further  the  goals  of  S  290.5. 

(b)  Preservation  of  units.  Except  as 
provided  in  paragraph  (d)  of  this  section. 
HUD  shall  maintain  the  following  units 
as  affordable  to  low-  and  moderate- 
income  persons  for  at  least  15  years; 

(1)  In  a  subsidized  or  formerly 
subsidized  rental  housing  project,  all 
units: 

(2)  In  an  unsubsidized  or  formerly 
unsubsidized  rental  housing  project: 

(i)  For  projects  owned  by  the 
Secretary,  those  units  occupied  by  low¬ 
er  moderate-income  persons  at  the  time 
of  acquisition  or  sale,  whichever  number 
is  greater;  or 

(ii)  For  all  other  projects,  those  units 
occupied  by  low-  or  moderate-income 
persons  at  the  time  of  assignment  or 
foreclosure,  whichever  number  is 
greater. 

(c)  Maintenance  of  projects.  Except  as 
provided  in  paragraph  (d)  of  this  section. 
HUD  shall  maintain  a  rental  housing 
project  for  the  purpose  of  providing 
rental  or  cooperative  housing  for  the 
longest  feasible  period. 

(d)  Determination  not  to  preserve 
units.  HUD  may  determine  to  dispose  of, 
or  demolish,  a  HUD-owned  rental 
housing  project  or  to  foreclose  a  HUD- 
held  mortgage  on  a  rental  housing 
project,  or  any  portion  thereof,  without 
ensuring  its  continued  availability  as 
affordable  rental  or  cooperative  housing 
for  low-  and  moderate-income  families 
only  if  one  or  more  of  the  following 
factors  exist: 

(1)  The  costs  of  rehabilitation  are  such 
that  the  monthly  debt  service  needed  to 
amortize  the  cost  of  rehabilitation, 
operating  expenses,  and  a  reasonable 
return  to  the  purchaser  cannot  be 
provided  with  rents  that  are,  for 
subsidized  and  formerly  subsidized 
projects,  within  the  most  recently 
published  Section  8  Fair  Market  Rents 
for  new  construction  and  substantial 
rehabilitation  (24  CFR  part  888,  subpart 
A)  or.  for  imsubsidized  and  formerly 
unsubsidized  projects,  within  rents 
obtainable  in  the  market; 

(2)  Construction  is  substantially 
incomplete  and  completing  the  project 
will  cost  more  than  constructing  new 
housing; 

(3)  Ine  project  is  uninhabitable 
because  of  environmental  factors  that 
cannot  be  mitigated  by  HUD  or  the 
purchaser.  e.g.,  the  project  is  located  on 
a  site  that  cannot  be  made  to  comply 
with  Section  8  Site  and  Neighborho^ 
standards  in  24  CFR  886.307(k).  Factors 


that  adversely  affect  the  health,  safety, 
and  general  welfare  of  residents,  and 
cannot  be  mitigated  by  HUD,  may 
include  air  pollution,  smoke,  mud  slides, 
fire  or  explosion  hazards,  chemical 
contamination,  signiffcantly  deteriorated 
surrounding  neighborhood  conditions 
with  inadequate  police  or  fire 
protection,  high  crime  rates,  drug 
infestation,  and  lack  of  public 
community  services  needed  to  support  a 
safe  and  healthy  living  environment  for 
residents; 

(4)  The  project  does  not  meet  state 
and  local  codes,  and  the  costs  to  bring 
the  project  into  compliance  with  the 
codes  \^1  cost  more  than  constructing 
new  housing,  or  the  monthly  rental 
income  needed  to  amortize  the  cost  of 
bringing  the  project  into  compliance 
with  the  codes,  meet  operating 
expenses,  and  provide  a  reasonable 
return  to  the  purchaser  cannot  be 
obtained  from  rents  that  are,  for 
subsidized  and  formerly  subsidized 
projects,  within  the  most  recently 
published  Section  8  Fair  Market  Rents 
for  new  construction  and  substantial 
rehabilitation  (24  CFR  part  888,  subpart 
A)  or,  for  unsubsidized  and  formerly 
unsubsidized  projects,  within  rents 
obtainable  in  the  market; 

(5)  A  reduction  in  the  number  of  units 
in  the  project  will  enhance  long-term 
project  viability,  such  as  for  demolition 
for  a  building  to  provide  space  for  a 
playground,  open  space,  conversion  of 
rental  units  to  common  space  for 
community  activities  for  residents, 
combining  one-bedroom  units  to  create 
larger  units  for  families,  or  other  uses  of 
the  units  that  benefit  the  residents; 

(6)  Continued  preservation  of  the 
project  as  rental  or  cooperative  housing 
is  not  compatible  with  State  or  local 
land  use  plans  for  the  area  in  which  the 
project  is  located; 

(7)  In  the  case  of  unsubsidized  or 
formerly  unsubsidized  projects.  HUD 
determines  that  there  is  available  in  the 
area  an  adequate  supply  of  habitable 
affordable  housing  for  low-income 
families.  In  making  this  determination. 
HUD  will  rely  on  the  field  office  with 
jurisdiction  over  the  project  to  define  the 
market  area  for  the  project  based  on  the 
field  o^ice's  knowledge  of  the  local  real 
estate  market  and  HUD's  project 
underwriting  experience.  Submarkets 
may  be  used  in  large,  complex 
metropolitan  areas.  Local  housing 
markets  having  an  adequate  supply  of 
standard  quality  rental  housing  would 
include  housing  markets  in  which  the 
supply  of  rental  housing  available  and  in 
production  is  adequate  to  meet  the 
anticipated  demand  {e.g.,  the  housing 
market  is  bedanced),  as  well  as  those  in 
which  there  is  an  excess  supply  of  rental 


housing  [e.g.,  the  housing  market  is  soft). 
Rental  markets  that  do  not  have  an 
adequate  supply  [e.g.,  tight  markets]  are 
characterized  by  low  rental  vacancy 
rates,  low  levels  of  production  and 
turnover  of  rental  housing,  and,  usually, 
by  high  levels  of  rent  inflation.  HUD  will 
make  the  determination  using 
established  market  analysis  techniques, 
and  will  consider  information  that 
demonstrates: 

(i)  The  rental  housing  vacancy  rate  is 
at  a  low  level  relative  to  the  rate 
required  for  a  balanced  market, 
typically  a  four  percent  vacancy  rate; 
except  that  a  rate  lower  than  four 
percent  may  be  considered  in  unusual 
circumstances  if  it  can  be  demonstrated 
that  there  is  an  adequate  supply  of 
affordable  housing  for  low-income 
families; 

(ii)  The  number  of  rental  housing  units 
being  produced  on  an  annual  basis  is 
not  large  enough  to  satisfy  demand 
arising  from  the  increase  in  households, 
or,  in  markets  where  there  is  little  or  no 
growth,  evidence  that  the  number  of 
additional  rental  units  being  supplied  is 
not  sufficient  to  meet  the  demand 
arising  from  net  losses  to  the  available 
inventory  and  the  Inadequate  supply  of 
rental  housing  has  inhibited  growth; 

(iii)  The  shortage  of  housing  is 
resulting  in  rent  increases  that  exceed 
normal  increases  commensurate  with 
the  costs  of  operating  rental  housing; 

(iv)  A  significant  number,  or 
proportion,  of  the  households  holding 
Section  8  certificates  or  housing 
vouchers  are  unable  to  find  adequate 
housing  because  of  the  shortage  of 
rental  housing,  including  PHA  data 
showing  a  lower  than  average 
percentage  of  units  under  lease  and  a 
longer  than  average  time  required  to 
find  units. 

(e)  Relocation  assistance.  If  HUD 
decides  not  to  preserve  an  occupied 
rental  housing  project  at  a  foreclosure 
sale  or  sale  of  a  HUD-owned  project, 
HUD  will  provide  relocation  assistance 
to  all  tenants  and  tenant-based  rental 
assistance  to  all  eligible  tenants  (see 

§  290.7  of  this  part). 

(f)  Provision  of  financial  assistance  to 
ensure  affordability.  Whenever  HUD 
determines  to  dispose  of  a  HUD-owned 
rental  housing  project,  or  to  impose 
terms  and  conditions  on  the  foreclosure 
of  a  HUD-held  mortgage  on  a  rental 
housing  project,  in  a  manner  that 
ensures  continued  affordable  housing 
for  low-  and  moderate-income  families 
for  at  least  those  units  specified  in 

S  290.5(a)  of  this  part,  HUD  shall,  in  the 
least  costly  fashion,  do  one  or  more  of 
the  following  that  achieves  this 
objective; 
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(1)  Impose  income  eligibility  and  rent 
limitations  on  some  or  all  of  the  units  in 
the  project; 

(2)  To  the  extent  budget  authority  is 
available,  enter  into  contracts  under 
section  8  and  24  CFR  part  886,  subpart 
C,  with  purchasers  of  rental  housing 
projects,  which  contracts  shall  include 
any  units  in  a  subsidized  or  formerly 
subsidized  project  that  are  occupied  by 
persons  not  eligible  for  assistance  under 
section  8,  but  that  subsequently  become 
vacant  and  are  required  to  be  leased  by 
the  owner  to  eligible  tenants;  and  which 
provide  for  the  operation,  rehabilitation, 
and  distributions  of  surplus  cash  (when 
applicable)  for  such  projects,  and  are 
not  in  excess  of  the  most  recently 
adjusted  fair  market  rents  for 
substantially  rehabilitated  units 
published  by  HUD  in  the  Federal 
Register, 

(3)  Provide  other  Federal  project- 
based  rent  subsidy  for  some  or  all  of  the 
units; 

(4)  In  the  case  of  an  unsubsidized  or 
formerly  unsubsidized  rental  housing 
project  that  is  acquired  by  a  purchaser 
other  than  HUD  at  foreclosure,  or  after 
sale  by  HUD,  enter  into  annual 
contribution  contracts  with  public 
housing  agencies  to  provide  vouchers  or 
certificates  under  section  8  to  all  low- 
income  families  who  are  eligible  for 
such  assistance  on  the  date  that  the 
project  is  acquired  by  the  purchaser; 

(5)  (i)  Provide  purchase-money 
mortgages,  reduce  the  selling  price,  or 
provide  other  hnancial  assistance  to  the 
owners  of  rental  housing  projects  that 
are  acquired  by  a  purchaser  other  than 
HUD  at  foreclosure,  or  after  sale  by  the 
Secretary,  on  terms  that  will  ensure  that, 
for  a  period  of  not  less  than  15  years: 

(A)  The  project  will  remain  available 
to  and  affordable  by  low-  and  moderate- 
income  persons  (in  the  case  of 
unsubsidized  or  formerly  unsubsidized 
projects,  this  affordability  restriction 
shall  apply  only  to  those  units  required 
to  be  preserved  under  §  290.105(b)(2)); 
and 

(B)  Such  low-  and  moderate-income 
persons  shall  pay  no  more  for  rent  than 
the  amount  established  under  part  813  of 
this  title. 

(ii)  Combined  assistance.  Whenever 
HUD  provides  both  section  8  assistance 
under  paragraph  (f)(2)  of  this  section 
and  financial  assistance  under 
paragraph  (f)(5)  of  this  section,  the 
section  8  contract  may  cover  fewer  than 
the  total  number  of  units  identified 
imder  §  290.5(a),  so  long  as  all  of  the 
requirements  of  paragraph  (f)(5)(i)  (A) 
and  (B)  of  this  section  are  met; 

(6)  Condition  the  disposition  on  the 
provision  of  State  or  local  project-based 


rent  subsidy  for  some  or  all  of  the  units; 
or 

(7)  Provide  such  other  forms  of 
assistance  as  may  be  available  to  HUD. 

(g)  Conditioning  the  sale  and  future 
use  of  projects.  HUD  may  impose  such 
conditions  upon  the  sale  and  the  future 
use  and  operation  of  a  HUD-owned 
rental  housing  project  and  upon  the 
foreclosure  and  future  use  of  a  rental 
housing  project  subject  to  a  HUD-held 
mortgage,  that  HUD  considers  necessary 
or  appropriate  to  furthering  the  purpose 
stated  in  §  290.5.  Such  conditions  may 
include,  but  are  not  limited  to,  the 
following: 

(1)  HUD  shall,  unless  clearly 
inappropriate,  require  that  repairs  be 
performed  to  a  rental  housing  project  by 
the  purchaser  after  disposition  in  order 
to  return  the  project  to  decent,  safe,  and 
sanitary  condition,  arid  may  provide 
such  conditions  or  arrangements  as 
HUD  considers  appropriate  in  order  to 
ensure  full  and  timely  performance  of 
the  repair  requirements  it  imposes.  A 
disposition  program  which  provides  for 
repairs  to  be  performed  by  the 
purchaser  or  other  conditions  of  sale 
may  not  be  approved  by  HUD  unless  it 
provides  for  rescission  of  the  sale  or 
reconveyance  of  the  project  to  HUD  if 
the  repairs,  which  are  a  requirement  of 
the  sale,  are  not  carried  out  in  a  timely 
manner.  The  right  of  rescission  or 
reconveyance  shall  expire  six  months 
after  the  repairs  have  been  inspected 
and  accepted  by  HUD  as  being 
completed.  In  the  event  the  pir^aser 
fails  to  complete  required  repairs  within 
the  time  established  by  HUD,  if  there  is 
a  lender  involved,  the  lender  will  be 
provided  a  reasonable  time  to  complete 
the  repairs: 

(2)  HUD  may  require  the  inclusion  of 
appropriate  covenants  running  with  the 
land  in  the  instrument  effecting  or 
recording  the  transfer  of  a  multifamily 
project  if  HUD  considers  it  necessary  or 
appropriate  in  order  to  ensure 
compliance  with  the  obligations 
imposed  under  the  disposition. 

(h)  Minimum  purchaser 
qualifications.  (1)  Each  purchaser  of  a 
project  that  HUD  requires  to  be 
continued  in  use  as  a  rental  housing 
project  must  be  determined  by  HUD  to 
be  capable  of  satisfying  the  conditions 
of  the  disposition;  implementing  a  sound 
financial  and  physical  management 
program;  responding  to  the  needs  of  the 
tenants  and  working  cooperatively  with 
resident  organizations;  providing 
adequate  organizational,  staff,  and 
Hnancial  resources  to  the  project;  and 
meeting  any  other  requirements  as  HUD 
may  determine;  and 

(2)  In  the  disposition  of  all  HUD- 
owned  projects  and  as  long  as  any  HUD 


assistance  under  the  terms  of  the 
property  disposition  remains  in  effect, 
any  pui^aser,  except  a  Federal,  State, 
or  local  government  agency,  must  be 
approved  by  HUD  under  the  Previous 
I^rticipation  Review  and  Clearance 
procedures  in  24  CFR  part  200,  subpart 
H. 

§  290.107  Analysis,  recommendation,  and 
determination  for  foreclosure  sales  and 
sales  of  HUD-owned  projects. 

(a)  Analysis  and  recommendation. 
HUD  shall  analyze  each  project  being 
foreclosed  or  sold  (if  HUD-owned)  as 
required  by  §  290.103  of  this  part,  and 
subsequently  prepare  a 
recommendation,  which  includes,  but  is 
not  necessarily  limited  to: 

(1)  The  use  and  any  restrictions, 
including  occupancy  or  rent  restrictions, 
needed  to  maintain  that  use; 

(2)  The  type,  amount  term,  and  source 
of  any  subsidy  or  financial  assistance; 

(3)  The  method  to  be  used  to  obtain  a 
purchaser; 

(4)  The  extent  and  estimated  cost  of 
repairs  to  be  completed  by  the 
purchaser,  HUD,  or  both; 

(5)  If  applicable,  the  number  of 
tenants  that  would  be  temporarily 
relocated  or  displaced  as  a  result  of  the 
recommended  disposition,  and  if 
applicable,  a  description  of  the 
temporary  relocation  or  displacement 
assistance  to  be  provided  and  its 
estimated  cost; 

(6)  The  minimum  sales  price;  and 

(7)  The  type,  amount,  and  terms  of  any 
financing  to  be  provided  or  insured. 

(b)  Final  foreclosure  package  and 
disposition  program.  After  completing 
the  analysis  and  preparing  a 
recommendation  under  §  290.107(a), 
including  considering  any  comments 
received  in  response  to  the  notice 
provided  tenants,  HUD  shall  make  a 
final  determination  of  the  terms  and 
conditions  HUD  will  impose  on  the 
foreclosure  and  future  use  of  a  rental 
housing  project  subject  to  a  HUD-held 
mortgage  or  of  the  disposition  program 
for  a  HUD-owned  rental  housing  project. 

(c)  Applicability  of  the  Fair  Housing 
Act.  HUD  shall  administer  all  aspects  of 
the  foreclosure  or  disposition  of 
multifamily  projects  under  this  part  in 
accordance  with  Executive  Order  11063 
and  the  Fair  Housing  Act  (42  U.S.C. 
3601-20),  which  Act  prohibits 
discrimination  in  the  sale  or  rental  of 
housing  and  in  related  transactions  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  handicap,  or  familial 
status,  and  all  regulations  issued 
pursuant  to  these  authorities. 
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S2M.1M  RigM  of  first  refusal  to  local 
govammant  and  Stats  housing  financa 
agancy. 

(a)  Notice  of  right  to  purchase.  Except 
in  the  case  of  a  negotiated  sale  to  a 
State  or  local  government  upon 
approval  of  the  disposition  program  for 
a  HUI>owned  rental  housing  project 
HUD  shall  notify  the  unit  of  general 
local  government  in  which  the  project  is 
located  and  the  State  housing  ^ance 
agency  (or  other  agency  or  agencies 
designated  by  the  Governor)  of  their 

‘  respective  ri^t  to  piuxhase  the  project 
on  the  terms  and  conditions  specified  in 
I  the  di^osition  program.  The  notice  shall 
I  contain  those  terms  and  conditions, 
including  the  sales  price,  the  amount  of 
subsidy,  if  any,  HUD  proposes  to 
provide,  cmy  use  restrictions,  and  other 
applicable  information. 

(b)  Submission  of  offers.  The  local 
[  government  and  the  State  housing 

fmance  agency  shall  have  90  days  fit>m 
the  date  of  HUD’s  notice  m  whi^  to 
make  an  ofier  to  purchase  the  project  If 
HUD  and  the  local  government  or 
designated  State  agency  cannot  reach 
agreement  within  90  days  after  the  date 
of  HUD’s  notification,  HUD  may  offer 
the  project  for  sale  to  the  general  public. 

(c)  HUD  acceptance  of  offer.  HUD 
shall  accept  an  offer  that  complies  with 
the  terms  and  conditions  of  the 
disposition  plan.  HUD  may  accept  an 
offer  that  does  not  comply  with  ^e 
terms  and  conditions  of  the  disposition 
plan  if  HUD  determines  that  the  offer 

I  will  further  the  preservation  objectives 
!  of  8  290.5  by  actions  that  include 
!  extension  of  the  duration  of  low-  and 
!  moderate-income  affordability 
I  restrictions  or  otherwise  restructuring 
i  the  transaction  in  a  manner  that 
I  enhances  the  long-term  affordability  for 
low-  and  moderate-income  persons. 

(d)  Restrictions  on  transfer  of 

<  property.  A  local  government  or  State 
I  housing  finance  agency  that  has 

acquired  a  project  under  a  right  of  first 
refusal  under  this  section  may  not 
transfer  such  project  to  a  private  entity, 
unless  the  local  government  or  State 
housing  finance  agency  solicits 
proposals  horn  such  entities  through  a 
public  process.  The  solicitation  of 
proposals  shall  be  based  upon 
prescribed  criteria,  which  shall  include 
the  extension  of  low-  and  moderate- 
income  affordability  restrictions  beyond 
the  15-ye€ir  period  contemplated  by  the 
attachment  of  assistance  pursuant  to 
8  290.105(f). 


8290.111  Occupancy  In  project*  acquired 
from  HUD. 

The  purchaser  of  any  rental  housing 
project  shall  not  refuse  unreasonably  to 
lease  a  dwelling  unit  offered  for  rent, 
offer  to  sell  cooperative  stock,  or 
otherwise  discriminate  in  the  terms  of 
tenancy  or  cooperative  purchase  and 
sale  because  any  tenant  or  purchaser  is 
the  holder  of  a  Certificate  of  Family 
Participation  or  a  Voucher  imder  section 
8  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C  1437f),  or  any  successor 
legislation.  This  provision  is  limited  in 
its  application,  for  tenants  or  applicants 
with  section  8  Certificates  or  their 
equivalent  (other  than  Vouchers),  to 
those  units  which  rent  for  an  amoimt  not 
greater  than  the  section  8  Fair  Market 
Rent  for  a  comparable  unit  in  the  area, 
as  determined  by  HUD.  'The  purchaser’s 
agreement  to  this  condition  must  be 
contained  in  any  contract  of  sale  and 
also  may  be  contained  in  any  regulatory 
agreement,  use  agreement,  or  deed 
entered  into  in  connection  with  the 
disposition. 

PART  S86— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
SPECIAL  ALLOCATIONS 

2.  The  authority  citation  for  24  CFR 
part  886  would  be  revised  to  read  as 
follows; 

Anthortty:  42  U.S.C.  1437a.  1437c.  1437f  and 
3S35(d). 

3.  Section  886.301  would  be  revised  to 
read  as  follows: 

8588.301  Purpose. 

The  purpose  of  this  subpart  is  to 
provide  for  the  use  of  section  8  housing 
assistance  in  connection  with  the  sale  of 
HUD-owned  multifamily  rental  housing 
projects  and  the  foreclosure  of  HUD- 
held  mortgages  on  rental  housing 
projects  (as  defined  in  24  CFR  290.5). 

4.  Section  888.302  would  be  amended 
by  removing  the  definitions  of  the  terms 
Moderate  Rehabilitation  and 
Substantial  Rehabilitation,  and  by 
revising  the  definitions  of  the  terms 
Eligible  project  or  project.  Fair  market 
rent,  and  Owner,  to  read  as  follows: 

8886.302  Definitions. 

*  •  *  «  * 

Eligible  project  or  project  A  HUD- 
owned  multifamily  rental  housing 
project  or  a  rental  housing  project 
subject  to  a  HUD-held  mortgage  that 
was  purchased  through  a  foredosiure 
sale  (see  24  CFR  part  290)  or  HUD- 
own^  home  properties  together  having 


five  or  more  dwelling  units:  (1)  For 
which  the  final  disposition  program 
developed  in  accordance  with  the 
provisions  of  24  CFR  part  290  involves 
sale  with  Section  8  housing  assistance  to 
enable  the  project  to  be  used,  in  whole 
or  in  part  to  provide  housing  for  lower 
income  families,  and  (2)  the  units  of 
which  are  decent  safe,  and  sanitary. 
***** 

Fair  market  rent  The  rent  including 
utilities  (except  telephone),  ranges  and 
refirigerators,  and  all  maintenance, 
management  and  other  services 
requir^  to  be  paid  to  lease  a  unit  in  the 
appropriate  Section  8  program,  not  to 
exceed  the  most  recently  adjusted  fair 
maricet  rents  for  substantially 
rehabilitated  units  published  by  the 
Secretary  in  the  Federal  Register  in 
accordance  with  part  888  of  this  chapter. 
***** 

Owner.  The  purchaser,  under  this 
subpart,  of  a  HUD-owned  project, 
including  a  cooperative  entity,  or  the 
purchaser  through  a  foreclosure  sale  of  a 
project  that  was  subject  to  a  HUD-held 
mortgage. 

***** 

5.  Section  888.310  would  be  revised  to 
read  as  follows: 

8  688 J10  Initial  contract  rants. 

Initial  contract  rents  for  units  in 
projects  covered  by  this  subpart  shall  be 
determined  in  accordance  with  24  CFR 
290.105(f)(2). 

6.  Section  886.318  would  be  amended 
by  adding  a  new  paragraph  (d),  to  read 
as  fcdlows: 

8886.318  Responsfi>illtlas  of  th*  owner. 
***** 

(d)  Submission  of  financial  and 
operating  statements.  After  execution  of 
the  Contract,  the  owner  must  submit  to 
HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  the  project,  financial 
statements  for  the  project  audited  by  an 
Independent  Public  Accountant  in  the 
form  reouired  by  HUD,  and 

(2)  Other  statements  as  to  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require 
pertinent  to  administration  of  the 
Contract  and  monitoring  of  project 
operations. 

Dated:  July  10, 1992. 

Arthur).  Hill, 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
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LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  which 
have  become  law  vvere 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today’s  List  of  Public 
Laws. 

Last  List  |uly  29,  1992 


MosictCofd 


Public  Laws 


102d  Congress,  2nd  Session,  1992 


Pamphlet  prints  (4  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  2nd  Session.  1992. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932&  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
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trsEasyl  MHbbbi) 

Tb  fax  your  orders  (202)  512-2233 


YES  ,  enter  my  subscription(s)  as  follows; 


subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  2nd  Session,  1992  for  $119  per  subscription. 


e  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

itage  and  handling  and  are  subject  to  change. 


Please  Choose  Method  of  Payment: 

CZl  Check  I^ble  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account  I  I  I  i  i  I  I 
□  VISA  or  MasterCard  Account 


lompany  or  Personal  Name) 


(Please  type  or  print) 


ittonal  address/attention  line) 


address) 


Thank  you  for 
your  order! 


(Credit  card  expiration  date) 


PDaytime  phone  including  area  code) 


(Authorizing  Signature) 


^rchase  Order  No.) 


New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  15250-7954 


[qr  we  make  your  name/address  available  to  other  mailers? 


Order  now ! 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  “reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  arKf,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form  p3 

Order  processing  code:  Charge  your  order.  [SKliBBpI 

□  YES  ,  please  send  me  the  following:  To  fax  your  orders  (202) -512-2250 1 

_  copies  of  CX)DinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

EZl  Check  Payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account  1  1  1  I  I  1  1  l~l  1 

□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  Thank  you  far 

your  order! 


(Daytime  phone  including  area  code) 

(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  (ZD  {HI 


(Authorizing  Signature)  r 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Er>tries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agefKies.  Significant  subjects  are  carried 
as  cross-references. 

$19.00  per  year. 

A  ftndtng  aid  <s  included  in  each  publication  i^fuch  lists 
Federal  flegistBr  page  numbers  with  the  date  ol  publication 
in  the  Federal  Register 

Note  to  FR  Subscribers 

FR  Indexes  and  the  LSA  (List  ot  CFR  Sections  Attected) 
are  mailed  automatically  to  regular  FR  subscribers 


Superintendent  of  Documents  Subscriptions  Order  Form 


0^  Processing  Code 

*6483 


Charge  your  order. 

It's  easy! 


□  w  y  ■  Charge  orders  may  be  telephoned  to  the  QPO  order 

U  desk  at  (202)  7B3-3238  from  8:00  a  m  to  4  00  p  m 

M  please  send  me  the  following  indicated  subscriptions:  eastern  nme,  Monday-Fnday  (except  howaysi 

CH  LSA  •  List  of  CFR  Sections  Affected -one  year  as  issued- $2  l.(X)  (LCS) 

EH  Federal  Register  Index— one  year  as  issued -$19.(X)  (FRSU) 

1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  2S%. 

Please  Type  or  Print  . 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: . 

I  I  Check  payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  1  1  I  I  I  I  1  ~  E 

□  VISA  or  MasterCard  Account 


(Stieet  address) 


(City.  State,  ZIP  Code) 

i _ ) _ 

(Daytime  phone  including  area  code) 


(Credit  can!  expiration  date) 


Thank  you  for  your  order! 


(Signature) 

4.  Mail  Tb:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  DC  20402-9371 
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Order  Proceesing  Code: 
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Superintendent  of  Documents  Publications  Order  Form 


□  YES  ,  please  send  me  the  following: 


Charge  your  order.  iSiElPHBi 
Its  Easy! 

Ib  fax  your  orders  (202)  512-2250 


.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Street  address) 


(City,  State,  ZIP  Code) 


(D^me  phone  including  area  code) 


(Purchase  Order  No.) 


(Please  type  or  print) 


Magr  mt  make  your  name/addren  available  to  other  mailers?  CZ]  CZI 


Please  Choose  Method  of  Payment: 
n  Check  Payable  to  the  Superintendent  of  Documents 

=  .  . !-□ 

dl  VISA  or  MasterCard  Account 


I  I  I  I  I  (Credit  card  expiration  date)  Thank  you  for 

— — — —  your  order! 

_ I _ 

(Authorizing  Signature) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 


Federal  Regulations  (CFR) 


GUIDE:  Revised  January  1,  1992 


The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAHONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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